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09        2 
1S3     94 


99        1 

Marriage  Contract. — Statute  of  Frauds.— \  simple  contract  of  marriage  ' 

is  not  within  the  statute  of  frauds,  and  hence  need  not  be  in  writing. 

Same. — Antenuptial  Contract, — Antenuptial  contracts,  in  consideration  of 
marriage,  or  in  relation  to  real  estate,  are  within  the  statute  of  frauds, 
and  must  be  in  writing  to  be  enforced. 

Same. — There  can  be  no  recovery  for  the  breach  of  a  contract,  if  any  por- 
tion of  it  is  within  the  statute  of  frauds. 

Same. — At  the  time  of  entering  into  a  verbal  contract  of  marriage,  and  as 
the  condition  upon  which  it  was  entered  into,  and  in  consideration  of  the 
contemplated  marriage,  the  parties  orallj  agreed  that  in  lieu  of  the  inter- 
est in  his  estate  which  she  would  have  as  his  wife,  she  should  accept  certain 
real  estate  and  $1,000,  which  contract  he  agreed  to  have  reduced  to  writing, 
and  submitted  for  her  approval  and  signature  before  the  marriage. 

Hdd,  that  the  agreement  constituted  one  entire  contract,  the  portion  in 
relation  to  the  marriage  settlement  being  a  condition,  and  that,  as  the  con- 
tract was  not  in  writing,  no  action  can  be  maintained  upon  it. 

Statute  op  Frauds. — Rffusal  to  Reduce  Contract  to  Writing, — The  statute  of 
frauds  can  not  be  used  to  cover  the  perpetration  of  a  fraud,  but  the  sim- 
ple refusal  of  a  party  to  have  the  contract  reduced  to  writing  is  not 
such  a  fraud  as  takes  it  out  of  the  statute. 

Sa^te. — Pleading, — The  facts  constituting  fraud  must  be  pleaded. 

From  the  Randolph  Circuit  Court. 


2      SUPREME  COURT  OF  INDIANA, 

,  Caylor  r.  Roe. 

E.  L.  Watson,  J.  S.  Engle,  M.  B.  Miller  and  /.  E.  Neff,  for 
appellant. 

W.  A.  Thompson  and  /.  W.  Thompson,  for  appellee. 

ZoLLARS,  C.  J. — Appellee  recovered  a  judgment  below  for 
the  breach  of  a  marriage  contract.  The  only  question  made 
here  by  appellant  is  as  to  the  sufficiency  of  the  second  and 
third  paragraphs  of  the  complaint,  to  which  a  demurrer  was 
overruled. 

It  is  averred  in  the  second  paragraph,  that,  on  the  30th  day 
of  June,  1882,  the  parties  entered  into  a  contract  of  marriage, 
to  be  consummated  in  the  following  July.  The  day  in  July 
is  not  named.  Following  these  statements  are  the  further 
allegations  that  at  the  time  of  entering  into  the  marriage  con- 
tract, appellant  represented  that  he  was  a  man  advanced  in 
years  and  of  great  wealth ;  that  he  had  been  married — had 
living  children  of  that  marriage — ^and  that  the  marriage  con- 
tract here  was  upon  the  condition  that  appellee  should  enter 
into  a  written  antenuptial  contract,  by  which  she  should  ac- 
cept certain  described  real  estate  and  $1,000  in  money  in  lieu 
of  the  interest  she  would  have  as  appellant's  wife  in  and  to 
his  estate,  both  real  and  personal,  at  the  time  of  his  death. 

It  is  further  averred  that  at  that  time  it  was  further  agreed 
that  the  written  contract,  when  drawn  up,  should  be  submitted 
to  a  brother  of  appellee  for'approval  before  being  signed  by 
her.  It  is  further  averred,  that  from  the  making  of  the  mar- 
riage contract  until  the  bringing  of  this  action,  appellee  has 
been  ready  and  willing  to  ent(^ir  into  said  written  agreement, 
and  to  marry  appellant,  and  that  in  July,  1882,  the  month 
agreed  upon  for  the  marriage,  appellant  refused,  and  has  ever 
since  refused,  to  marry  her. 

In  the  third  paragraph  the  contract  of  marriage  is  set  out 
as  in  the  second.  Following  this,  it  is  averred  that  at  the  time 
of  entering  into  this  contract,  and  as  the  condition  upon  which 
it  was  entered  into,  and  in  consideration  of  the  contemplated 
marriage,  the  parties  made  an  antenuptial  contract,  which  con- 
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tract  appellant  was  to  cause  to  be  reduced  to  writing,  and  pre- 
sented to  appellee  and  her  brother  for  their  approval,  and  that 
it  should  be  signed  by  the  parties  before  the  marriage.  The 
terms  of  the  marriage  settlement  here  set  out  are,  in  the  main, 
the  same  as  stated  in  the  second  paragraph. 

It  is  averred  further,  that  with  the  intent  to  cheat  and  de- 
fraud appellee,  appellant  caused  a  contract  to  be  reduced  to 
writing  (a  copy  of  which  is  set  out)  and  submitted  it  to  ap- 
pellee, which  she  declined  to  execute,  because  it  was  not  the 
contract  agreed  uj)on,  but  another  and  difiFerent  one,  which,  if 
executed,  would  have  resulted  in  a  fraud  upon  her  rights  under 
the  antenuptial  contract.  It  is  further  averred  that  the  ap- 
pellee has  all  the  while  been  ready  and  willing  to  execute  the 
contract  as  agreed  upon,  and  to  marry  appellant,  and  that  he 
has  neglected  and  refused  to  have  the  real  contract  reduced  to 
writing  and  executed,  and  has  refused  to  marry  her. 

The  contention  of  appellant  is  that  tlie  facts  set  up  in  each 
paragraph  show  that  the  agreement  to  marry,  and  the  agree- 
ment in  relation  to  the  marriage  settlement,  make  but  one 
entire  contract,  and  that  as  it  is  not  in  writing,  under  the  stat- 
ute of  frauds,  damages  can  not  be  recovered  for  a  breach  of  it. 

The  contention  on  the  part  of  appellee  is  that  the  facts 
show  that  two  contracts  were  made,  the  contract  of  marriage 
being  the  principal  contract,  and  that  in  relation  to  the  prop- 
erty being  collateral  to  it,  and  that  hence  damages  may  be  re- 
covered upon  the  breach  of  the  marriage  contract  without 
reference  to  the  other  contract.  We  think  that  the  position 
of  appellant  is  the  only  tenable  one. 

It  is  averred  in  the  second  paragraph,  as  we  have  seen,  that 
the  marriage  contract  was  upon  the  condition  that  appellee 
should  execute  the  agreement  in  relation  to  the  property,  by 
which  she  should  relinquish  certain  rights  and  acquire  others. 
This  agreement  shows  a  conditional  contract  of  marriage.  The 
marriage  was  not  to  take  place  except  upon  the  condition 
nam^d.  It  is  said  in  2  Parsons  on  Contracts  (7th  ed.),  p.  526, 
that "  Mutual  contracts  sometimes  contain  a  condition,  the 
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breach  of  which  by  one  party  permits'  the  other  to  throw  the 
contract  up,  and  consider  it  as  altogether  null/' 

A  contract  to  marry,  like  most  other  contracts,  may  be  on 
condition.  1  Wait's  Actions  and  Defenses,  p.  724,  and  cases 
cited. 

It  could  not  be  contended,  with  reason,  that  appellee,  while 
asserting  that  the  marriage  contract  was  upon  the  condition 
that  she  should  execute  the  contract  in  relation  to  the  prop- 
erty, might  refuse  to  execute  that  contract,  and  still  insist 
upon  damages  because  appellant  refused  to  consummate  the 
marriage.  Such  a  refusal  upon  her  part  would,  clearly,  re- 
lieve him  from  all  obligation  and  liability  upon  the  contract 
of  marriage.  His  promise  of  marriage  was  upon  a  condition ; 
his  contract  was  a  conditional  contract.  To  separate  the  con- 
dition from  the  contract  of  marriage  would  be  to  destroy  that 
contract;  and  to  allow  damages  for  the  breach  of  the  contract 
of  marriage,  without  reference  to  the  condition  upon  which 
that  contract  rests,  would  be  to  hold  appellant  liable  upon  a 
contract  very  essentially  different  from  the  contract  agreed 
upon  by  the  parties. 

At  section  140,  in  Browne  on  the  Statute  of  Frauds,  it  is 
said  :  "  It  is  clear  that  if  the  several  stipulations  are  so  inter- 
dependent that  the  parties  can  not  reasonably  be  considered 
to  have  contracted  but  with  a  view  to  the  performance  of  the 
whole,  or  that  a  distinct  engagement  as  to  any  one  stipulation 
can  not  be  fairly  and  reasonably  extracted  from  the  transac- 
tion, no  recovery  can  be  had  upon  it,  however  clear  of  the 
statute  of  frauds  it  may  be,  or  whatever  be  the  form  of  action 
employed.     The  engagement  in  such  case  is  said  to  be  entire.'* 

This  furnishes  a  very  good  test  as  to  whether  or  not  a  con- 
tract of  different  parts  and  items  should  be  regarded  as  one 
entire  contract.  Under  this  test,  the  averments  in  each  par- 
agraph of  the  complaint  show  a  single  contract  only,  but  of 
different  items.  It  is  very  evident  that  the  parties  here  con- 
tracted with  a  view  to  the  performance  of  all  of  the  stipula- 
tions, and  not  a  part  only. 
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Either  party  may  insist  upon  the  performance  of  the  con- 
ditioriy  if  called  ujK)n  to  perform  the  contract.  Appellant  has 
the  right  to  insist  upon  the  performance  of  the  condition,  be- 
fore he  sliall  be  made  to  respond  in  damages. 

Appellee  shows  by  the  second  paragraph  of  the  complaint, 
that  she  has  not  performed  that  condition;  and  while  she 
avers  that  she  has  been  ready  and  willing  to  execute  the  con- 
tract in  relation  to  the  property,  she  does  not  undertake  to 
furnish  an  excuse  for  her  failure  to  do  so,  unless  the  state- 
ment that  appellant  has  refused  to  marry  her  is  a  sufficient 
excuse.  It  is  averred  that  the  contract  was  to  be  reduced  to 
Avriting,  but  there  is  no  averment  as  to  whose  duty  it  was  to 
have  this  done. 

We  hold  that  the  agreements,  as  to  the  marriage  and  the 
property,  constitute  but  one  unwritten,  conditional  contract  of 
marriage.  See  Henry  v.  Henry,  27  Ohio  St.  121.  There  can 
be  no  recovery  for  a  breach  of  this  contract,  if  any  portion  of 
it  is  within  the  statute  of  frauds.  RainboU  v.  East,  56  Ind. 
538  (26  Am.  R.  40)  ;  Frank  v.  Miller,  38  Md.  450 ;  Faller  v. 
Reed,  38  Cal.  99 ;  Browne  Stat.  Frauds,  section  140,  et  seq. 

It  is  well  settled  that  simple  contracts  of  marriage  are  not 
within  the  statute  of  frauds,  and  hence  need  not  be  in  writ- 
ing. Short  V.  Stotts,  58  Ind.  29 ;  2  Parsons  Cont.  (7th  ed.) 
73,  and  cases  cited. 

It  is  well  settled  too,  that  antenuptial  contracts  in  con- 
sideration of  marriage,  or  in  relation  to  real  estate,  are  within 
the  statute  of  frauds,  and  hence,  unless  they  are  in  writing,  no 
action  can  be  maintained  upon  them,  either  in  the  way  of  en- 
forcing them,  or  for  damages  for  a  breach  of  them.  Section 
4904,  R.  S.  1881  ;  Flenner  v.  Flenner,  29  Ind.  564 ;  Brenner 
\\  Brenner,  4S  Ind.  262;  Rainbolty.  Fax f, supra;  2  Parsons 
Cont.  (7th  ed.)  71.  See,  also,  Hackleman  v.  Board,  eio,,  94 
Ind.  36. 

Properly  interpreted,  the  second  paragraph  is,  that  a  part 
<»f  the  contract  of  marriage  was  the  further  agreement  that 
appellee  should  have  certain  specific  real  estate,  and  $1,000 
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in  money,  and  no  further  portion  of  appellant's  estate,  and 
that  this  agreement  should  be  reduced  to  writing. 

If  there  were  no  averments  as  to  the  agreement  being  re- 
duced to  writing,  it  would  be  a  simple  case  of  an  oral  agree- 
ment in  relation  to  real  estate,  which  would  be  clearly  within 
the  statute  of  frauds. 

The  averment  that  the  contract  was  to  be  reduced  to  writ- 
ing and  executed  by  appellee,  we  think,  does  not  take  the 
case  out  of  the  statute,  and  hence  we  conclude  that  the  para- 
graph is  insufficient  as  against  the  demurrer  directed  to  it. 
Our  reasons  for  so  holding  will  further  appear  in  the  examin- 
ation of  the  third  paragraph  of  the  complaint.  That  para- 
graph, like  the  second  but  in  more  explicit  terms,  avers  that 
as  the  condition  upon  which  the  marriage  contract  was  entered 
into,  there  was  a  verbal  antenuptial  contract  in  relation  to  the 
property  that  appellee  was  to  receive  in  lieu  of  her  prospec- 
tive interest  in  appellant's  estate ;  appellant  w^as  to  have  that 
verbal  contract  reduced  to  writing,  and  that,  with  intent  to 
cheat  and  defraud  appellee,  he  refused  to  do  so,  and  substi- 
tuted a  different  contract. 

While  fraud  is  charged  upon  appellant  in  not  having  the 
real  antenuptial  contract  reduced  to  writing,  no  facts  are 
stated  showing  any  such  fraud  as  the  law  recognizes  in 
such  a  case.  The  facts  stated  show  simply  that  appellant  neg- 
lected and  refused  to  have  the  real  verbal  contract  reduced  to 
writing  and  presented  to  appellee. 

The  statute  of  frauds  is  intended  to  be  a  shield  to  protect 
against  fraud,  and  hence  can  not  be  used  as  a  cover  to  protect 
the  perpetration  of  fraud.  Teagxie  v.  FowleVy  56  Ind.  569 ; 
Arnold  V.  Cord,  16  Ind.  177 ;  GwaUney  v.  \Mieeler,  26  Ind. 
415 ;  Butcher  v.  Stultz,  60  Ind.  170  ;  Hunt  v.  Elliott,  80  Ind. 
245  (41  Am.  R.  794)  ;  Waterman  Spe.  Perf.  Con.,  section  248. 

In  accordance  with  this  general  doctrine,  it  has  been  held 
that  a  parol  contract  within  the  statute  of  frauds  will  be  en- 
forced against  a  party  who  fraudulently  prevents  the  contract 
being  reduced  to  writing.    At  sections  248  and  249  of  Water- 
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man  on  Specific  Performance  of  Contracts,  the  author,  in 
speaking  of  the  statute  of  frauds,  says  :  "  There  remain  to 
be  considered  certain  exceptions  in  which  a  court  of  equity 
will  enforce  parol  contracts,  notwithstanding  the  statute. 
These  are :  1st,  where  a  written  agreement  has  been  prevented 
by  fraud/'  "  If  the  reduction  of  the  contract  to  writing  was 
prevented  by  the 'fraud  of  one  of  the  parties,  specific  perform- 
ance will  be  decreed,  upon  proof  of  the  parol  agreement  and 
of  the  fraud.  '  The  rule  that  fraud  takes  the  case  out  of  the 
45tatute  is  too  well  settled  to  admitof  doubt ;  and  for  the  purpose 
of  showing  that  fittud  has  been  committed,  or  is  being  attempt- 
•ed,  parol  evidence  has  always  been  held  to  be  admissible.'" 

In  the  case  of  Arnold  v.  Oord,  16  Ind.  177,  this  court,  in 
speaking  of  the  statute  of  frauds,  and  fraud  in  preventing  the 
reduction  of  contracts  to  writing,  quoted  from  Hill  on  Trus- 
tees, side  p.  152,  as  follows:  "The  court  in  all  these  cases 
acts  upon  the  principle  that  the  instruments  which  would  have  , 
been  executed,  or  would  have  existed,  but  for  the  fraud,  are  to 
be  treated  as  if  actually  executed  and  existing/' 

In  the  case  of  Teoffue  v.  Fowler,  56  Ind.  569,  the  court 
quoted  approvingly  from  Browne  on  the  Statute  of  Frauds 
the  following,  in  relation  to  a  case  cited  by  the  author :  "  There 
was  a  verbal  agreement  for  an  absolute  conveyance  of  land, 
and  for  a  defeasance  to  be  executed  by  the  grantee ;  but  he, 
having  obtained  the  conveyance,  refrised  to  execute  the  defea- 
sance, and  relied  upon  the  statute ;  but  his  plea  was  overruled, 
and  he  was  compelled  to  execute  according  to  his  agreement." 

This  same  general  doctrine  has  been  appro  v^ed  in  many 
other  cases  in  this  court,  but  in  none  of  them,  nor  in  the 
above  authorities,  has  it  been  held  that  the  simple  &ilure  or 
refusal  to  reduce  a  verbal  contract  to  writing,  unaccompanied 
by  elements  of  estoppel,  or  other  circumstances  invoking 
the  equitable  powers  of  the  court,  is  such  a  fitiud  as  will  au- 
thorize and  justify  the  courts  in  excepting  the  contract  from 
±he  operation  of  the  statute  of  frauds. 

In  Browne  on  the  Statute  of  Frauds,  at  section  439,  it  is 
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said :  "  The  fraud  against  which  equity  will  relieve,  notwith- 
standing the  statute,  is  not  the  mere  moral  wrong  of  repudi- 
ating a  contract  actually  entered  into,  which,  by  reason  of  the 
statute,  a  party  is  not  bound  to  perform  for  want  of  its  being 
in  writing.  *  ^i*  *  But  where  there  is  no  fraud,  only  relying 
upon  the  honor,  word,  or  promise  of  the  defendant,  th  3  statute 
making  those  promises  void,  equity  will  not  interfere/' 

In  Reed  on  the  Statute  of  Frauds,  at  section  479,  it  is  said 
that  there  are  some  American  authorities  which  say  that  fraud 
in  preventing  the  memorandum  being  made  will  take  the  case 
out  of  the  statute.  It  is  further  said  in  the  same  section,  that 
"According  to  the  tendency  of  modern  decisions,  mistake,  or 
even  fraud,  in  not  putting  the  contract  in  writing,  will  not 
create  an  exception  to  the  statute  of  frauds.  *  *  *  Re- 
fusing to  make  the  memorandum  is  not  the  same  thing  a;^ 
actively  preventing  a  memorandum  being  made,  which  would 
otherwise  have  been  executed,  and  in  an  extreme  case  the  latter 
act  might  make  an  exception  to  the  statute  of  frauds ;  how 
the  former  ever  can  it  is  difficult  to  see."  See,  also,  Box  y. 
Stanford,  13  Sm.  &  M.  93. 

The  holding  of  the  court  in  the  case  of  Bozza  v.  R-owe,  30 
111.  198,  is  summed  up  in  the  syllabus  in  the  statt»ment  that 
"  The  refusal,  by  a  vendor,  to  sign  a  memorandum  in  writing, 
is  not  a  fraud,  so  as  to  take  the  case  out  of  the  operation  of 
the  statute  of  frauds." 

The  doctrine  of  the  case  of  Glass  v.  Hulberty  102  Mass.  24^ 
is  correctly  summed  up  in  section  444a  of  Browne  on  the  Stat- 
ute of  Frauds,  as  follows :  "  In  Glass  v.  Hulhert  the  Supreme 
Oourt  of  Massachasetts,  by  Welks,  J.,  said  that  it  makes  no 
difference  whether  the  want  of  a  writing  was  accidental  or  in- 
tentional, and  that  so  long  as  the  effect  of  the  fraud  or  mis- 
take extends  no  further  than  to  prevent  the  execution,  or 
withhold  from  the  other  party  written  evidence  of  the  agree- 
ment, it  does  not  furnish  ground  for  the  court  to  disregard 
the  statute,  and  enter  into  the  investigation  of  the  oral  agree- 
ment for  the  purpose  of  enforcing  it." 
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The  holding  in  the  case  of  Chase  v.  Fitz,  132  Mass.  359,  is 
correctly  stated  in  the  syllabus,  as  follows :  "An  oral  agree- 
ment to  execute  an  antenuptial  contract  is  within  the  statute 
of  frauds ;  and  if  an  oral  agreement  to  marry  is  dependent 
upon  such  an  agreement,  and  a  part  of  it,  no  action  can  be 
maintained  upon  it/' 

The  contract  of  marriage  in  this  case  was  connected  with 
the  agreement  in  relation  to  a  marriage  settlement,  as  in  the 
case  before  us,  and  the  claim  was  made  that  there  was  an 
agreement  that  the  antenuptial  contract  should  be  reduced  to 
writing.  In  speaking  of  this  claim,  the  court  said :  "  It  would 
leave  but  little  if  anything  of  the  statute  of  frauds  to  hold 
that  a  party  might  be  mulcted  in  damages  for  refusing  to  ex- 
ecute in  writing  a  verbal  agreement  which  unless  in  writing 
is  invalid  under  the  statute  of  frauds.  We  therefore  have  no 
hesitation  in  determining  that  the  defendant's  testator  entered 
into  no  valid  engagement  to  marry,  and  that  the  marriage,  if 
promised,  was  only  one  of  a  large  series  of  stipulations  and 
counter-stipulations  dependent  upon  each  other,  and  which 
required  a  writing  for  their  validity." 

The  ruling  of  this  court  upon  the  point  under  examination 
is  in  accord  with  the  foregoing  authorities. 

In  the  case  of  Wilson  v.  Bay,  13  Ind.  1,  the  court,  by  Mr. 
Justice  Worden,  said :  "  It  can  not  readily  be  perceived  how 
a  fraudulent  refusal  to  put  the  contract  in  writing  can  have 
the  effect  of  putting  it  in  writing.  The  object  of  the  statute 
was  to  require  written  evidence  of  the  terms  of  the  contract,  and 
thereby  to  prevent  frauds  and  perjurit^s  in  establishing  them 
by  parol.  The  construction  sought  would  not  only  defeat  the 
object  of  the  statute  by  permitting  parol  evidence  of  the  con- 
tract, but  would  open  the  door  to  frauds  and  perjuries  still 
wider,  by  permitting  parol  evidence  of  the  fraud  charged  in 
refusing  to  put  the  contract  in  writing." 

To  hold  that  a  party  may  recover,  notwithstanding  the  stat- 
ute of  frauds,  because  the  other  party  has  neglected  and  re- 
fused to  reduce  the  contract  to  writing,  would  be  to  hold,, 
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practically,  that  a  verbal  contract  may  be  enforced,  although 
•within  the  statute. 

Not  to  extend  this  opinion  further,  we  are  constrained  to 
hold  that  each  of  the  paragraphs  of  the  complaint  sets  up  one 
single  and  entire  contract ;  that  the  portion  in  relation  to  the 
property  settlement  is  within  the  statute  of  frauds ;  that  the 
refusal  on  the  part  of  appellant  to  reduce  that  portion  of  the 
contract  to  writing  is  not  such  a  fraud  as  will  take  the 
case  out  of  the  statute ;  and  that  hence  the  contract  of  mar- 
riage, as  set  up  in  these  paragraphs,  can  not  be  enforced,  and 
the  demurrer  thereto  should  have  been  sustained.  The  ver- 
dict is  based  upon  the  entire  complaint.  When  this  is  the 
case,  and  either  of  the  paragraphs  is  bad,  the  judgment  will 
be  reversed.     Pennsylvania  Co.  v.  Holderman,  69  Ind.  18. 

The  judgment  is  reversed,  with  costs. 

Filed  Dec.  31,  1884. 
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No.  11,511. 

The  City  of  Indianapolis  v.  Cook. 

Neglioence. — Qujestion  of  Law. — The  facts  being  found,  negligence  is  a 
pure  question  of  law  to  be  decided  by  the  court. 

Same.—  Verdiet,—Sp€cial  Findinrj  of  Facts,—  Cities.— Street.— Sidewalk.Smi 
against  a  city  for  injury  in  consequence  of  an  obstruction  in  a  sidewalk. 
Answering  interrogatories,  the  jury  found  the  obstruction  to  have  been 
a  water-box  6  by  7i  inches,  and  1\  inches  above  the  level  of  the  side- 
walk; that  the  plaintiff  had  knowledge  of  it.  The  plaintiff,  in  the 
dark  when  it  was  difficult  to  see  it,  stumbled  over  it  and  was  injured. 

Heldf  that  the  defendant  should  have  judgment,  notwithstanding  an  ad- 
verse general  verdict. 

From  the  Superior  Court  of  Marion  County. 
C.  8.  Denny  and  D.  V.  Burns,  for  appellant. 
J.  Cobxtrn  and  W.  Irvin,  for  appellee. 

Hammond,  J. — Action  by  the  appellee  against  the  appel- 
lant, the  City  of  Indianapolis,  Philip  Reichwein,  and  the  In- 
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dianapolis  Water  Company,  for  an  injury  resulting  froiji  an 
alleged  obstruction  in  the  sidewalk  in  front  of  the  premises 
of  said  Reichwein.  The  defendants  answered  separately  by 
the  general  denial.  After  submission  to  the  jury  for  trial,  ap- 
pellee dismissed  as  to  the  water  company.  A  verdict  was  re- 
turned for  Reichwein,  but  in  appellee's  favor,  against  appellant ; 
and  with  their  general  verdict  the  jury,  in  answer  to  inter- 
rogatories submitted  by  the  court  at  the  request  of  the  parties, 
made  a  special  finding  of  facts.  Upon  the  facts  thus  found 
appellant  moved  for  judgment  in  its  favor  notwithstanding 
the  general  verdict.  This  motion,  and  also  appellant's  mo- 
tions for  a  venire  de  novo  and  for  a  new  trial,  were  overruled. 
Questions  as  to  the  correctness  of  these  rulings  are  properly 
presented. 

The  facts  specially  found  by  the  jurj',  so  far  as  they  are  ma- 
terial, were,  in  effect,  as  follows : 

In  the  sidewalk  in  front  of  the  premises  of  Reichwein, 
on  Market  street,  in  the  city  of  Indianapolis,  there  was  a 
water-box,  six  by  seven  and  one-half  inches  in  size,  and  ex- 
tt^nding  one  and  a  quarter  inches  above  the  level  of  the  side- 
walk. The  appellee  stumbled  and  foil  over  said  water-box 
on  the  night  of  December  30th,  1881,  receiving  the  injuries 
complained  of  in  the  present  action.  At  the  time  of  the  ac- 
cident it  was  dark  and  raining,  and  difficult  for  the  appellee 
to  see  the  watei^box.  She  w^as  at  that  time  well  acquainted 
with  the  condition  and  situation  of  the  water-box,  having  for 
about  sixty  days  prior  thereto  passed  over  the  part  of  the 
sidewalk  where  it  was  located,  as  often  as  two  or  three  times 
<^ch  day. 

In  an  action  like  the  present,  the  law  is  well  settled  that 
there  can  be  no  recovery  if  the  plaintiff's  negligence  or  want 
of  care  contributed  in  any  way  to  the  injury  complained  of. 
Pennsylvania  Co.  v.  Gallentine,  77  Ind.  322,  and  authorities 
i'lted  on  p.  329.  Negligence  consists  in  the  omission  or  com- 
mission of  some  act  which  a  reasonable  and  careful  man  would, 
4fr  would  not,  do.     Hotce  v.  Young,  16  Ind.  312. 
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From  the  nature  of  the  obstruction  in  question,  with  the 
appellee's  knowledge  of  its  condition  and  situation,  it  is  mani- 
fest that  with  ordinary  care  she  might  have  passed  it,  either 
to  the  right  or  to  the  left,  or  stepped  over  it,  with  safety.  It 
seems  that  it  was  not  so  dark  but  that  she  could  see  the  water- 
box,  but  if  the  darkness  had  been  ever  so  great,  care  in  pro- 
viding a  light,  or  in  walking,  would  have  avoided  stumbling 
and  falling  over  thjc  alleged  obstruction.  We  think  that  this 
was  a  case  where  knowledge,  such  as  was  possessed  by  apjK'l- 
lee,  of  the  existence  of  the  defect  or  obstruction  in  the  side- 
walk which  caused  the  injury,  was  conclusive  of  contributory 
negligence. 

In  Fresidenty  etc.,  v.  Dusouchett,  2  Ind.  586,  it  was  said : 
"  If  a  person  knows  there  is  an  obstruction  in  a  street,  and 
he  attempts  to  pass  the  place  when,  in  consequence  of  the 
darkness  of  night,  or  of  the  rise  of  water  over  the  street,  he 
can  not  see  the  obstruction,  he  has  no  reason  to  complain  of 
the  injury  he  may  receive  on  the  occasion.^' 

In  liiest  V.  City  of  Goshen ,  42  Ind.  339,  which  wAs  an  ac- 
tion to  recover  for  an  injury  receivcnl  in  driving  over  a  bridp:e^ 
alleged  to  be  "  dangerous  to  all  who  should  pass  on  the  sam<*,'^ 
it  was  said :  "  The  law  is  well  settled,  that  if  the  plaintiff  or 
his  servant  knew  of  the  true  condition  of  tte  bridge  when 
the  team  and  wagon  were  driveu  upon  it,  he  can  not,  under 
such  circumstances,  recover." 

In  Jonesboro,  etc.,  Turnpike  Co.  v.  Baldirin,  57  Ind.  8«), 
which  was  an  action  for  an  injury  sustained  from  a  defect  in 
the  defendant's  road,  it  was  held  that  the  plaintiff's  knowl- 
edge of  such  defect  before  driving  into  it  pre<*luded  a  recov- 
ery on  the  ground  of  contributory  negligence. 

In  Bruker  v.  Town  of  Covinr/ton,  09  Ind.  33  (35  Am.  R.  202> . 
the  following  instruction  to  the  jury  was  held  to  have  bcnn 
properly  given:  "1st.  If  the  plaintiff  knew  the  oiK^ning  or 
cellar  way  was  in  the  sidewalk,  and  he  attempted  to  pass  tht"- 
place  where  it  was,  when,  in  consequence  of  the  darkness  of  the 
night,  he  could  not  see  it,  he  has  no  legal  reason  to  complain 
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of  the  injun^  he  received  on  account  of  the  fact  that  the  open- 
ing or  cellar  way  was  there.  In  such  cases  he  must  be  treated 
as  having  taken  the  risk  upon  himself,  and  this  too  although 
at  the  time  the  fact  of  the  existence  of  the  opening  was  not 
present  to  the  plaintiff  ^s  mind." 

As  sustaining  the  foregoing  cases,  see  also  Morford  v.  Wood- 
worthy  7  Ind.  83 ;  Board  of  Trustees,  etc,  v.  Mayer ^  10  Ind. 
400;  Wood  v.  Mears,  12  Ind.  515;  Thompson  y.  Cincinnati , 
€tc.y  jB.  R.  Co.,  54  Ind.  197 ;  Louisville,  etc,  R.  R.  Co,  v. 
.Schmidt,  81  Ind.  264 ;  King  v.  Thompson,  87  Pa.  St.  365 ; 
S.  C,  30  Am.  R.  364;  Dill.  Mun.  Corp.  (3d  ed.),  sec.  1006. 

There  are  recent  decisions  of  this  court  to  the  effect  that  a 
person  is  not  obliged  to  forego  travel  on  a  highway  which  he 
knows  to  be  dangerous,  but  may  proceed,  and  if  he  uses  proper 
care  and  is  injured,  he  may  recover.  But  the  care  in  such 
case  to  avoid  injury  must  be  in  proportion  to  the  danger  he 
might  encounter  by  reason  of  the  defect  or  obstruction.  To- 
ledo, etc.,  R.  W.  Co.  V.  Brannagan,  75  Ind.  490 ;  City  of  Hun- 
tington V.  Breen,  77  Ind.  29 ;  Turner  v.  Buchanan,  82  Ind. 
147  (42  Am.  R.  48?) ;  Murphy  v.  City  of  Indianapolis,  83 
Ind.  76 ;  Wilson  v.  Trafalgar,  etc.,  G.  R.  Co.,  83  Ind.  326 ; 
Henry  County  Turnpike  Co.  v.  Jackson,  86  Ind.  Ill  (44  Am. 
R.  274) ;  Town  of  Albion  v.  Hetrick,  90  Ind.  545  (46  Am. 
R.  230)  ;  Wilson  v.  Trafalgar,  etc.,  G.  R.  Co.,  93  Ind.  287. 
In  Toledo,  etc.,  R.  W.  Co.  v.  Brannagan,  supra,  this  court 
said :  "  Knowledge  that  there  is  a  defect  in  a  highway,  making 
it  dangerous  to  attempt  to  travel  upon  it,  does  not  of  itself 
make  it  negligence  to  use  the  highway  carefully  and  cautiously. 
Knowledge  of  the  existence  of  a  dangerous  place  does,  however, 
make  it  incumbent  upon  the  traveller  to  use  care  and  caution 
proportionate  to  the  danger  which  he  knows  lies  in  his  way." 

The  decision  of  a  court  can  properly  have  reference  only  to 
the  case  before  it,  and  it  is  quite  diflScult,  perhaps  impossible, 
to  formulate  general  principles  that  shall  even  control  similar 
eases  ^here  the  circumstances  are  not  precisely  the  same.  The 
appellee's  knowledge  of  the  situation  and  condition  of  the 
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water-box  prior  to  her  injury  did  not  per  se  make  it  negli- 
gence for  her  to  attempt  to  pass  over  that  part  of  the  side- 
walk where  it  was  located ;  but  it  did  impose  upon  her  the 
duty  of  using  care  and  caution  in  proportion  to  the  danger. 
Such  care  and  caution  as  she  was  thus  required  to  exercise 
would  obviously  have  saved  her  from  harm.  As  appellant's 
counsel  say  in  their  brief:  ^'  No  sidewalk  is  so  narrow  that  an 
obstruction  six  by  seven  and  one-half  inches  may  not  be 
avoided,  if  proper  care  is  observed.  There  is  no  one  who  can 
walk,  but  that  may,  in  the  exercise  of  proper  care,  step  over 
an  obstruction  one  and  one-fourth  inches  high.*'  The  rule  to 
be  gathered  from  the  authorities  is,  we  think,  that  where  it  is 
clearly  apparent  that  notice  of  a  danger  is  sufficient  with  the 
use  of  care  to  avoid  an  injury  therefrom,  it  must  be  held  that 
if  an  injury  does  result  from  it,  there  can  be  no  recovery,  for 
the  reason  that  the  plaintiff  must  be  held  guilty  of  contribu- 
tory negligence. 

"  The  question  of  negligence  is  one  of  mingled  law  and  feet, 
to  be  decided  as  a  question  of  law  by  the  court  when  the 
facts  are  undisputed  or  conclusively  proved,  but  not  to  be 
withdrawn  from  the  jury  when  the  facts  are  disputed  and  the 
evidence  is  conflicting."  Gagg  v.  Vetter^  41  Ind.  228  (13 
Am.  R.  322).  In  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  26  Ind. 
185,  it  M'as  said:  "The  question  of  negligence  is  ordinarily  a 
mixed  one  of  law  and  fact,  but  when  the  fects  are  found,  then 
their  legal  consequences  constitute  purely  a  question  of  law  for 
the  court,  and  not  for  the  jury."  See,  also,  Pittsburgh,  etc., 
R.  R.  Co.  v.  Spencer,  98  Ind.  186.  c 

The  jury,  in  the  present  case,  in  finding  for  the  appellee  in 
their  general  verdict,'  must  have  concluded  that  she  was  with- 
out negligence  in  receiving  the  injury  complained  of.  But  the 
fects  specially  found  by  them  were  in  irreconcilable  conflict 
with  the  conclusion  reached  in  the  general  verdict,  and,  in  such 
case,  the  special  finding  must  control.  R.  S.  1881,  section  547. 

We  would  be  reluctant  to  reach  the  conclusion  we  have,  if. 
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upon  examining  the  evidence,  it  appeared  to  us  even  doubtful 
what  the  decision  ought  to  be.  But  the  evidence  clearly  shows 
that  the  obstruction,  and  the  knowledge  by  the  appellee  of  its 
existence,  were  as  stated  in  the  special  findings  of  the  jury. 
It  further  clearly  appears  that  the  appellee  used  no  care  what- 
ever to  avoid  the  injury. 

It  is  insisted  by  counsel  for  appellant  that  the  obstruction 
in  controversy  was  one  for  which  the  city  would,  in  no  event, 
be  liable.  Covering  only  six  by  seven  and  one-half  inches 
of  the  sidewalk,  and  being  only  one  and  one-fourth  inches 
above  its  surface,  it  is  claimed  that  one  exercising  ordinary 
care  in  walking,  even  without  notice  of  the  existence  of  the 
water-box,  could  not  have  received  an  injury  from  it.  A  city 
is  not  an  insurer  against  accidents  upon  its  streets  and  side- 
walks. It  is  simply  required  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  persons  travelling  in  the 
usual  modes  by  day  and  night,  and  using  ordinary  care.  A 
man  may  stumble  and  fall  anywhere,  in  a  house  or  in  a 
street,  but,  because  he  happens  to  fall  in  the  street,  it  follows 
by  no  means  that  the  city  is  responsible  for  the  injury  he  re- 
ceives. There  are  slight  inequalities  in  sidewalks,  and  other 
trifling  defects  and  obstructions  against  which  one  may  possi- 
bly strike  his  foot  and  fall,  but  if  injury  might  be  avoided  by 
the  use  of  such  care  and  caution  as  every  reasoni^bly  prudent 
person  ought  to  exercise  for  his  own  safety,  the  city  would 
not  be  liable.  Higert  v.  City  of  Greencastle,  43  Ind.  574 ; 
Raymond  v.  City  of  Lowell,  6  Cush.  524  ;  Cornman  v.  East- 
ern Counties  R.  W,  Cfa.,  4  H.  &  N.  781 ;  City  of  Aurora  v. 
Fulfer,  56  111.  270;  Rinff  v.  City  of  Cohoes,  77  N.  Y.  83  (33 
Am.  R.  574)  ;  Macomber  v.  City  of  Taunton,  lOD  Mass.  255 ; 
Dill.  Mun.  Corp.,  section  1017. 

The  present  case,  however,  does  not  require  us  to  decide 
whether  an  injury  from  the  obstruction  in  question  could,  in 
any  case,  be  the  foundation  for  an  action  against  the  city. 
We  place  our  decision  solely  upon  the  appellee's  contributory 
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negligence,  as  shown  in  her  previous  knowiedge  of  the  loca- 
tion and  condition  of  the  water-box;  this,  of  itself,  in  the 
present  case,  being  conclusive  against  her  right  to  recover. 

Reversed,  with  costs,  with  direction  to  the  court  below  to 
sustain  appellant's  motion  for  judgment  in  its  favor  on  the 
special  findings. 

Filed  Dec.  16,  1884. 


No.  8576. 

The  Pennsylvania  Company  v,  Whitlock. 

Nbqlioexce. — Proximate  Chwte. — Fire, — Where  A.  negligently,  but  acci- 
dentally, seta  his  own  building  on  fire,  and  while  it  is  burning  the  fire  is, 
by  force  of  the  wind,  carried  to  B.'s  building,  which  ia  thereby  de- 
stroyed, A.  is  not  liable  to  B.,  the  wind  being  an  independent  interven- 
ing cause,  and,  therefore,  A.'s  negligence  is  not  the  proximate  cause  of 
the  injury. 

From  the  Porter  Circuit  Court. 

J.  Brackenridge  and  J.  iJ.  Carey,  for  appellant. 

T,  J,  Merrifield  and  J.  D,  McLaren,  for  appellee. 

NiBLACK,  J. — Complaint  by  Robert  Whitl^k  against  the 
Pennsylvania  Company  in  twg  paragraphs. 

The  first  paragraph  charged  that  the  defendant  was  a  rail- 
road corporation,  and  as  such  was,  and  had  been  for  the  five 
years  then  immediately  preceding,  operating,  managing  and 
controlling  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railway, 
running  through  the  county  of  Laporte,  together  with  all  the 
depots,  station-houses  and  other  property  appertaining  to  said 
railway ;  that  for  a  long  time  prior  to  the  9th  day  of  January, 
1875,  the  defendant  kept,  maintained  and  controlled  a  station- 
house  on  the  line  of  said  railway  at  the  town  of  Wanatah,  in 
said  county  of  Laporte,  for  the  accommodation  of  passeng(*rs 
and  for  convenience  in  the  transportation  of  freight,  using, 
also,  a  part  of  the  same  for  the  ticket  and  telegraph  offices ; 
that  said  station-house  was,  during  all  the  time  named,  under 
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the  immediate  charge  of  an  agent  and  servant  of  the  defend- 
ant, who  caused  the  same  to  be  heated  with  a  large  wood- 
burning  stove,  the  pipe  of  which  ran  into  a  flue  in  the  build- 
ing which  had  been  so  carelessly,  negligently  and  unskilfully 
constructed  as  not  to  prevent  the  escape  of  sparks  and  flames 
through  the  sides  thereof,  and  which  was,  and  had  been,  main- 
tained in  such  an  unsafe  and  dilapidated  condition  as  to  greatly 
endanger  such  station-house  and  property  adjacent  thereto,  of 
all  which  the  defendant  had  notice ;  that  the  defendant,  so 
having  notice  of  the  unsafe  and  dangerous  condition  of  said 
flue,  refused  to  repair  the  same;  that  the  plaintiff  was,  at  the 
time  hereiii  above  stated,  the  owner,  and  in  the  actual  occu- 
pancy, of  a  large  two-story  frame  hotel  building,  in  said  town 
of  Wanatah,  of  the  value  of  |6,000,  and  of  furniture  and 
other  personal  property  used  in  said  hotel  building  of  the 
value  of  $2,000 ;  that  said  hotel  building  was  next  and  ad- 
jacent to  the  southwest  comer  of  said  station-house,  with  only 
a  small,  as  well  as  a  clear  and  unobstructed  space  between  the 
two  buildings;  that,  on  said  9th  day  of  January,  1875,  said 
station-house  caught  fire  from  and  through  the  cracked,  un- 
safe and  dilapidated  flue  so  constructed  therein,  as  above  set 
forth,  and  was  Aereby  totally  consumed  ;  that  while  said  sta- 
tion-house was  burning,  fire  was  communicated  therefrom  by 
the  wind  to  the  hotel  building,  whereby  said  latter  building, 
with  the  furniture  and  other  personal  property  therein  con- 
tained, was  also  burned  up,  and  wholly  destroyed,  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff. 

The  second  paragraph  contained  substantially  the  same 
fiujts  as  the  first,  except  that  it  charged  that  the  defendant's 
servants  and  employees  were  in  the  habit  of  pouring  oil  on 
the  kindlings  and  wood  put  in  the  stove  as  fuel,  thus  making 
quickly  hot  and  blazing  fires,  which  habit  was  fully  known 
to  the  defendant,  and  that,  on  the  morning  of  the  said  9th 
day  of  January,  1875,  the  defendant,  by  its  servants  and  em- 
ployees, negligently  and  carelessly  made  a  quick,  hot  and 

'  Vol.  99.-2 
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blazing  fire  in  the  stove  in  the  station-house  by  pouring  oil 
over  the  kindlings  and  wood  put  therein,  from  which  fire 
sparks  and  flames  escaped  through  the  cracks  in  the  flue  into 
which  the  stove-pipe  entered,  thus  setting  the  station-house 
on  fire  and  burning  it  up,  and  that  while  the  station-house 
was  so  burning  up,  fire  was  blown  by  the  wind  from  the  same 
to,  on  and  against  the  plaintifl^'s  hotel  building,  setting  fire 
to  it,  also,  in  that  way,  and  consuming  it,  and  the  furniture 
and  other  personal  property  used  therein. 

Demurrers  were  severally  overruled  to  both  paragraphs  of 
the  complaint,  and,  issue  being  joined,  the  plaintifl*  obtained 
a  verdict  and  judgment  against  the  defendant  for  $3,000. 

In  the  natural  order  of  objections  made  to  the  proceedings 
below,  the  question  of  the  sufficiency  of  the  complaint  is  first 
presented.  It  is  claimed  that  the  fects  averred  in  both  para- 
graphs of  the  complaint  disclosed  only  a  case  of  the  accidental 
burning  of  the  station-house,  and  of  the  accidental  spread  of 
fire  to  the  hotel  building,  from  which  it  must  be  inferred  that 
the  negligence  charged  was  not  the  proximate  cause  of  the 
injury  complained  of. 

It  is  not  ca«?y  at  all  times  to  determine  what  are  really  prox- 
imate and  what  are  only  remote  damages.  That  we  must  so 
use  our  own  as  not  to  injure  another,  is  an  ancient  and  axio- 
matic rule  of  the  law,  but  it  is  often  found  to  be  very  difficult 
and  perplexing  to  make  a  just  and  reasonable  application  of 
this  most  excellent  general  rule.  There  must  be  some  limit 
to  the  extent  of  liability  for  injuries  even  in  cases  of  the  gross- 
est and  most  inexcusable  negligence.  In  close  cases,  how- 
ever, it  is  frequently  very  hard  to  determine  just  where  the 
line  between  liability  and  non-liability  for  seeming  negligence 
ought  to  be  drawn. 

The  damages  for  which  a  party  is,  and  upon  principle  ought 
to  be  liable,  are  those  which  are  the  natural  or  necessary  con- 
sequences of  his  wrongful  act.  But  where  some  other  agency 
intervenes  and  extends  the  injurious  effi?cts  of  the  wrongful 
act  beyond  the  range  of  its  natural  or  necessary  consequences^ 
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and  beyond  what  could  ordinarily  have  been  anticipated,  the 
party  originally  at  fault  is  not  responsible  for  siich  additional 
injurious  effects. 

As  incidental  to  the  improvements  of  the  age  in  which  we 
live,  and  to  the  vast  amount  of  combustible  material  in  daily 
use  by  the  people  of  this  country,  injuries  by  fire  have  been 
the  subject  of  much  judicial  investigation  within  the  past  few 
years,  and  have  become  a  subject  about  which  much  has  been 
recently  said  and  written.  As  applicable,  however,  to  the 
particular  question  now  before  us,  the  authorities  are  not  nu- 
merous, and  some  of  the  cases  which  have  been  brought  to 
our  attention  are  not  in  harmony  with  each  other.  This  want 
of  harmony  is,  however,  mainly  between  the  older  cases  on 
the  one  side,  and  the  more  modern  cases  on  the  other,  the 
tendency  all  the  while  having  been  towards  either  a  non-lia- 
bility, or  a  more  restricted  liability,  for  merely  accidental  fires. 

By  the  common  law  of  England,  before  the  enactment  of 
any  statute  on  the  subject,  a  person  in  whose  house  a  fire 
originated,  which  afterwards  spread  to  his  neighbor's  prop- 
erty and  destroyed  it,  was  compelled  to  make  good  his  neigh- 
bor's loss  by  the  fire.  But  by  a  statute  of  6  Anne  c.  31,  amen- 
ded and  substantially  re-enacted  by  another  statute  of  14  Geo. 
III.  c.  78,  sec.  86,  it  was  provided  "  That  no  action,  suit,  or 
process  whatever,  shall  be  had,  maintained  or  prosecuted, 
against  any  person  in  whose  house,  chamber,  stable,  barn,  or 
other  building,  or  on  whose  estate  any  fire  shall,  after  the 
said  twenty-fourth  day  of  June,  [1774]  accidentally  begin^ 
nor  shall  any  recompense  be  made  by  such  person  for  any 
damage  suffered  thereby ;  any  law,  usage,  or  custom,  to  the 
contrary  notwithstanding." 

Blackstone,  in  his  commentaries,  after  referring  to  the  an- 
cient common  law  doctrine  on  the  subject  of  accidental  fires, 
says :  *'  But  now  the  common  law  is,  in  the  former  case,  al- 
tered by  statute  6  Ann.,  c.  3  [31],  which  ordains  that  no  action 
shall  be  maintained  against  any,  in  whose  house  or  chamber 
any  fire  shall  accidentally  begin ;  for  their  own  loss  is  suffi- 
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cient  punLshment  for  their  own  or  their  servant's  carelessness." 
1  Cooley's  Blackst.  Com.  431. 

In  the  case  6f  Lansing  v.  Stone,  37  Barb.  15,  it  was  held 
that  the  common  law  of  England  on  the  subject  of  accidental 
fires,  as  modified  by  the  statutes  of  6  Anne  and  14  Geo.  III., 
supra,  had  become  the  common  law  of  the  State  of  New 
York,  and,  quoting  Blackstone  as  above  approvingly,  further 
held  that  where  a  man's  house  or  other  building  takes  fire, 
even  by  his  own  or  his  servants'  negligence,  and  the  fire 
spreads  to  and  consumes  his  neighbor's  property,  he  can  not  be 
made  liable  for  the  latter's  loss,  upon  the  theory  that  the  inter- 
i*st  which  a  man  has  in  preserving  his  own  property  ought  to 
be  considered  a  sufficient  guaranty,  as  it  is  in  fact  the  only  one 
his  neighbors  have  against  his  and  his  servants'  negligence. 

The  case  of  Byan  v.  New  York  C.  R.  R.  Co.,  35  N.  Y. 
210,  was  a  more  recent  New  York  case.  The  facts  upon 
which  that  case  rested  were  briefly,  that  the  railroad  company, 
cither  by  the  carelessness  of  its  servants,  or  through  the  bad 
condition  of  one  of  its  locomotives,  set  fire  to  one  of  its  own 
wood-sheds  in  the  city  of  Syracuse,  which  sheltered  and  con- 
tained a  large  quantity  of  wood.  The  plaintiff's  house,  stand- 
ing at  a  distance  of  about  one  hundred  and  thirty  feet  from 
the  shed,  took  fire  from  the  sparks  and  heat  thrown  out  by 
the  burning  shed  and  wood,  and  was  thus  entirely  consumed. 
A  considerable  number  of  other  houses  and  buildings  were 
burned  and  destroyed  by  the  spreading  of  the  same  fire. 
Upon  proof  of  these  facts  the  circuit  court  nonsuited  the 
plaintiff,  and  the  judgment  was  affirmed  at  the  general  term 
of  the  supreme  court  of  the  proper  district.  The  cause  was 
then  taken  to  the  Court  of  Appeals,  where  the  judgment 
was  again  affirmed  by  the  unanimous,  as  well  as  exhaustive, 
opinion  of  that  court.  The  statutes  of  6  Anne  and  14  Geo. 
III.,  supra,  were  not  referred  to  or  relied  upon  in  that  opin- 
ion, but  the  conclasion  reached  was  based  upon  the  inference 
that  the  railroad  company's  negligence  was  only  the  remote, 
and  hence  not  the  proximate,  cause  of  the  plaintiff's  loss.    • 
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Hunt,  J.,  delivering  the  opinioD,  and  first  giving  some  il- 
lustrations, said :  ''  So  if  an  engineer  upon  a  steamboat  or 
locomotive,  in  passing  the  house  of  A.,  so  carelessly  manages 
its  machinery  that  the  coals  and  sparks  from  its  fires  fall  upon 
and  consume  the  house  of  A.,  the  railroad  company  or  the 
steamboat  proprietors  are  liable  to  pay  the  value  of  the  prop- 
erty thus  destroyed.  {Field  v.  N.  Y.  Cerdral  R.  R.,  32  N. 
Y.  339.)  Thus  far  the  law  is  settled  and  the  principle  is  ap- 
parent. If,  however,  the  fire  communicates  from  the  house  of 
A.  to  that  of  B.,  and  that  is  destroyed,  is  the  negligent  party 
liable  for  his  loss?  And  if  it  spreads  thence  to  the  house  of  C, 
and  thence  to  the  house  of  D.,  and  whence  consecutively 
through  the  other  houses,  until  it  reaches  and  consumes 
the  house  of  Z.,  is  the  party  liable  to  pay  the  damages  sus- 
tained by  these  twenty-four  sufferers  ?  The  counsel  for  the 
plaintiff  does  not  distinctly  claim  this,  and  I  think  it  would 
not  be  seriously  insisted  that  the  sufferers  could  recover  in 
such  case.  Where,  then,  is  the  principle  ujwn  which  A.  re- 
covers and  Z.  fails?" 

The  answer  which  then  followed  to  the  inquiry  thus  sug- 
gested was,  that  in  A.'s  case  the  damages  would  be  proximate, 
while  in  the  case  of  Z.  they  would  only  be  remote. 

The  case  of  Pennsylvania  R,  R.  Co.  v.  Kerr,  62  Pa.  St.  353 
(1  Am.  R.  431),  was  an  action  by  Kerr  against  the  company 
for  the  loss  of  his  furniture  in  a  hotel  near  the  Pennsylvania 
railroad,  which  was  destroyed  by  fire  through  the  alleged 
negligence  of  the  company's  servants  in  running  its  locomo- 
tive. The  fire  was  first  communicated  to  a  warehouse  and  from 
that  to  the  hotel. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff, 
but,  upon  an  apjieal,  the  Supreme  Court  of  Pennsylvania 
held  that  the  damages  were  too  remote,  and,  referring  to, 
recognizing  and  approving  the  distinction  observed  between 
proximate  and  remote  damages,  in  the  case  of  Ryan  v.  Xew 
York  C.  R.  R.  Go.,  supra,  reversed  the  judgment.  "Weeks 
on   Damnum  Absque  Injuria,  at  section  118,  states  the  ac- 
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cepted  doctrine  to  be  that  where,  by  the  negligence  of  an- 
other, a  building  was  burned,  and  the  lire  spread  to  and  de- 
stroyed an  adjoining  house,  the  negligence  was  considered  too 
remote  to  give  the  owner  of  the  latter  house  a  remedy  for  his 
loss  against  the  party  by  whose  negligence  the  fire  originated. 
He  then  quotes  from  the  case  of  Morrison  v.  Davis,  20  Pa. 
St.  171,  as  sustaining  that  doctrine,  the  following :  "There  are 
often  ver)'  small  faults  which  are  the  occasion  of  the  most 
serious  and  distressing  consequences.  Thus,  a  momentar}'^  act 
of  carelessness  set  fire  to  a  little  straw,  and  that  set  fire  to  a 
house,  and,  by  an  extraordinary  concurrence  of  very  dry 
weather  and  high  winds,  with  this  fault,  one-third  of  a  city 
(Pittsburgh)  was  destroyed.  Would  it  be  right  that  this  small 
act  of  carelessness  should  be  charged  with  the  whole  value 
of  the  property  consumed?^'  And,  continuing,  says  it  has 
also  been  asked,  "  Should  the  careless  act  of  the  woman  who 
originated  the  great  fire  at  Chicago  make  her  liable  in  dam- 
ages for  all  the  losses  that  resulted  therefrom  ?  " 

Field,  in  his  work  on  the  Law  of  Damages,  at  section  50, 
states  the  doctrine  on  the  subject  of  spreading  fires  in  sub- 
stantially the  same  language  used  by  Weeks,  and  given  as 
above. 

Cooley  on  Torts,  at  p.  76,  says  :  "  How  far  one  may  be 
chargeable  with  the  spread  of  a  fire  negligently  started  by 
himself,  is  one  that  has  attracted  no  little  attention  in  judicial 
circles,  and  led  to  some  difference  of  opinion.  In  Xew  York 
it  is  held  that  while  the  culpable  party  would  be  liable  to  the 
owner  of  an  adjoining  hoiLse  to  which  the  fire  had  spread,  he 
would  not  be  liable  to  one  to  whose  house  the  fire  should 
spread  from  the  burning  of  the  first ;  the  court  apparently 
being  more  influenced  in  their  decision  by  the  fact  that  the 
opposite  doctrine  would  subject  to  a  liability  acrninst  which 
no  prudence  could  guard,  and  to  meet  which  no  i)rjvate  for- 
tune would  be  adequate,  than  by  a  strict  regard  to  the  logic 
of  cause  and  effect.  In  Pennsylvania  the  same  conclusion  has 
been  reached,  and  from  similar  considerations.     But  a  dif- 
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feront  view  prevails  in  England  and  most  of  the  American 
States.  The  negligent  fire  is  regarded  as  a  unity :  it  reaches 
the  last  building  as  a  direct  and  proximate  result  of  the  orig- 
inal negligence,  just  as  a  rolling  stone  put  in  motion  down  a 
hill,  injuring  several  persons  in  succession,  inflicts  the  last  in- 
jury as  a  proximate  result  of  the  original  force  as  directly  as 
it  does  the  first ;  though  if  it  had  been  stopped  on  the  way 
and  started  anew  by  another  person,  a  new  cause  would  have 
thus  intervened  back  of  which  any  subsequent  injury  could 
not  have  been  traced.  Proxiniity^f  cause  has  no  necessar^l 
connection  with  contiguity  of  space  or  nearness  in  time."  * 
"  xhe  cases  of  Hyan  v.  New  YorTz  Cent.  R.  JB.  Cb.,  supra,  and 
Pennsylvania  Co,  v.  Kerr,  supra,  ftre  cited  as  sustaining  the 
doctrine  recognized  in  New  York  and  Pennsylvania  respec- 
tively, but  the  learned  author  expresses  the  opinion  in  a  note 
that  the  weight  of  these  cases  is  somewhat  diminished  by  the 
more  recent  cases  of  Oil  Creek,  etc.,  R.  W.  Co.  v.  Keighron, 
74  Pa.  St.  316,  Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa.  St. 
373  (21  Am.  R.  100),  Webb  v.  Rome,  etc.,  R.  R.  Co.,  49  N. 
Y.  420  (10  Am.  R.  389),  PolleU  v.  Long,  56  N.  Y.  200,  and 
Wa^tner  v.  Delaware,  etc,,  R.  R.  Co.,  80  N.  Y.  212  (36  Am. 
R.  608). 

This  implied  criticism  upon  the  Ryan  and  Kerr  cases  is  not 
an  unjust  one.  Both  of  those  cases  have  been  distinguished, 
and  had  assigned  to  them  a  rather  restricted  and  qualified 
value  as  precedents,  but  neither  one  has  been  held  to  have 
been  wrongly  decided  upon  the  facts  upon  which  it  especially 
rested  by  any  of  the  cases  above  enumerated,  or  to  have  been 
without  some  support  both  in  reason  and  in  justice. 

The  case  of  Milwaukee,  etc.,  R.  W.  Co.  v.  Kellogg,  94  U.  S. 
469,  was  an  action  by  the  latter  against  the  former  for  negli- 
gently setting  fire  to  its  elevator  standing  on  the  bank  of  the 
Mississippi  river  in  the  State  of  Iowa,  by  means  of  which  fire 
was  communicated  to  the  plaintiff's  saw-mill  and  lumber,  a 
distance  of  five  hundred  and  thirty-eight  feet,  and  such  mill 
and  lumber  were  also  destroyed.     The  Supreme  Court  of  the 
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United  States  held,  that  upon  the  facts  as  presented  by  the 
record,  the  railway  company  was  liable  for  the  damages  sus- 
tained by  Kellogg,  declaring  the  true  rule  to  be  that  what  is 
the  proximate  cause  of  an  iiyury  is  ordinarily  a  question  for 
the  jury,  and  not  one  either  of  science  or  of  legal  knowledge^ 
and  disapproving  the  Ryan  and  Kerr  cases  in  so  far  as  they 
might  be  construed  as  enunciating  a  difiPerent  rule. 

The  facts  upon  which  the  case  of  Fent  v.  Toledo^  etc,,  M.  W. 
Co.,  59  111.  349  (14  Am.  R.  13),  was  based  were  as  follows : 
On  the  1st  day  of  October,  1867,  a  locomotive  with  a  train  of 
freight  cars  attached,  all  belonging  to  the  defendant,  while 
passing  eastwardly  through  the  village  of  Fairbury,  threw  out 
great  quantities  of  unusually  large  cinders,  and  by  that  means 
set  fire  to  two  buildings  and  a  lumber  yard.  One  of  the  build- 
ings thus  set  on  fire  was  a  warehouse  near  the  track.  The 
weather  being  very  dry,  and  the  wind  blowing  freely  in  that 
direction,  the  heat  and  flames  extended  to  the  house  of  the 
plaintiffs,  a  distance  of  about  two  hundred  feet,  and  destroyed 
it  and  most  of  its  contents.  The  evidence  tended  to  estab- 
lish great  negligence  in  permitting  fire  to  escape  from  the  lo- 
comotive. The  defendant  demurred  to  the  evidence,  and  the 
circuit  court  held  the  evidence  insufficient  to  sustain  the  ac- 
tion. The  Supreme  Court  of  Illinois,  declining  to  follow  the 
Ryan  and  Kerr  cases,  and  asserting  that  they  stood  alone  in 
the  narrowness  of  the  rule  they  prescribe  on  the  subject  of 
proximate  damages,  reversed  the  judgment  upon  the  evidence. 

In  the  case  of  Billman  v.  IndianapoViH^  etc.,  li.  R,  Co.,  7G 
Ind.  166  (40  Am.  R.  230),  the  Ryan  and  Kerr  cases  were  also 
strongly  disapproved  by  this  court,  but  they  were  only  inci- 
dentally referred  to  in  that  ca^^e  as  bearing  on  the  general  sub- 
ject of  damages  resulting  from  negligence,  and  not  because^  of 
any  close  analogy  between  them  and  the  case  then  in  hearing. 
We  are,  consequently,  not  irrevocably  committed  to  any 
particular  construction  of  those  cases  in  their  application  to 
the  class  of  cases  to  which  they  strictly  belong. 

In  the  Kerr  case,  the  court,  speaking  through  its  chief  jus- 
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tice,  remarked  that  there  may  be  cases  in  which  the  causes  of 
disaster^  though  seemingly  removed  fix)m  the  original  cause, 
are  still  incapable  of  distinct  separation  from  it ;  and  where 
the  maxim  causa  proxima,  non  remota,  spectatur,  is  not  con- 
trolled by  either  time  or  distance,  but  by  the  succession  of 
eventSy  and  in  that  respect,  at  least,  that  case  is  in  harmony 
with  the  great  weight  of  authority.  See,  also,  the  cases  of 
Ga^g  V.  Vetter,  41  Ind.  228  (18  Am.  R.  322) ;  Louisville,  etc., 
R.  W.  Co.  V.  Krinning,  87  Ind.  351 ;  Perry  v.  S.  P.  R.  R.  Co., 
50  Cal.  578 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Dorsey,  37  Md.  19 ; 
Bachdder  v.  Heagan,  18  Me.  32 ;  Stuart  v.  Hawley,  22  Barb. 
619 ;  Calkins  v.  Barger,  44  Barb.  424 ;  Tourtellot  v.  Rosebrook, 
II  Met.  460 ;  Clark  v.  Foot,  8  Johns.  421 ;  Barnard  v.  Poor,, 
21  Pick.  378 ;  1  Thompson  Neg.,  p.  147,  sections  1  and  2  ; 
Higgins  v.  Dewey,  107  Mass.  494. 

An  examination  of  the  authorities  we  have  cited,  in  con- 
nection with  others  touching  the  subject  under  consideration, 
will  make  it  apparent  that  railroad  companies  have  generally 
been  held  to  a  stricter  accountability  for  the  negligent  setting 
and  the  negligent  spread  of  fires  than  merely  private  parties, 
and  most,  if  not  all,  other  corporations*  The  reason  of  this 
is  the  extraordinary  use  which  such  companies  are  permitted  to 
make  of  fire  as  an  agency  in  the  transaction  of  their  business. 
By  their  locomotives  and  almost  endless  succession  of  trains, 
they  send  forth  in  all  directions  burning,  bristling,  breathing, 
seething  streams  of  fire,  calculated,  oftentimes,  to  inflict  irrep- 
arable injury  upon  the  citizen,  if  not  inexorably  restrained. 
These  extraordinary  privileges  involve  the  necessity  of  very 
great  care  to  prevent  the  setting  or  spread  of  fire  from  loco- 
motives, and  have  justified  the  courts  in  holding  railroad 
companies  to  a  strict  accountability  for  any  neglect  of  proper 
care  in  that  respect.  Railroad  ca*<(\s  are,  therefore,  not  al- 
ways safe  precedents  in  cases  of  negligent,  but  not  intentional, 
fires  in  dwelling-houses,  offices  and  other  similar  places  of 
business,  where  the  risk  of  the  owner  often  is  as  great,  if  not 
greater,  than  any  of  his  neighbors,  and  where  such  unremit- 
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ting  care,  as  is  required  in  the  management  of  locomotives, 
can  not  be  reasonably  expected. 

As  applicable  to  all  classes  of  the  spread  of  negligent  but 
unintentional  fires,  and  as  dedueible  from  what  appears 
to  us  to  be  the  decided  weight  of  authority,  we  think  it  may 
be  safely  stated,  as  a  general  rule,  that  where  such  a  fire  as  the 
natural,  immediate  and  proximate  consequence  of  its  negli- 
gent beginning,  extends  to  an  adjoining  or  an  adjacent  build- 
ing and  consumes  it,  the  party  responsible  for  the  commence- 
ment of  the  fire  must  bear  the  loss,  but  where  some  new  and 
independent  agency  has  intervened  and  caused  the  extension 
of  the  fire  to  other  buildings,  the  person  originally  at  fault 
<Min  not  be  held  liable.  Harrison  v.  Berkley,  1  Strobhart,  525. 
Whether  the  negligent  party  can  be  held  accountable  for  the 
burning  of  more  remote  buildings,  and,  if  so,  under  what 
circumstances,  are  questions  we  have  not  fully  considered, 
and  concerning  which  this  case  requires  no  definite  expression 
of  an  opinion. 

We  constfue  both  paragraphs  of  the  complaint  in  this  case 
to  mean  that  the  appellant's  servants  and  employees  negli- 
gently, but  nevertheless  accidentally,  set  fire  to  the  station- 
house  adjacent  to  the  appellee's  hotel  building,  and  that  while 
\\u\  station-house  was  on  fire  and  being  thereby  consumed, 
the  wind  intervened  and  blew  some  of  the  sparks  and  flumes 
over  onto  the  hotel  building,  thus  communittating  the  fire 
also  to  it,  and  causing  it,  with  the  personal  property  de- 
scribed, to  be  also  burned  up  and  destroyed. 

As  thus  construed,  neither  paragraph  of  the  complaint 
charged,  either  in  direct  terms  or  in  equivalent  words,  that 
the  destruction  of  the  hotel  building  was  the  natural  as  well 
as  the  immediate  and  proximate  eonsequonee  of  the  burning 
of  the  station-house.  On  the  contrary,  the  fair  inference  from 
the  averments  in  both  paragraphs  was,  that  if  the  wind  had 
not  intervened  as  a  new  and  independent  agency,  the  fire 
would  not  have  extended  to  and  consumed  the  hotel  building 
and  other  property  counec^ted  with  it. 
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The  unexpected  intervention  of  the  wind,  even  when  the 
fire  is  voluntarily  set  upon  the  premises  of  the  person  setting 
it,  has  generally  been  accepted  as  the  intervention  of  a  new 
and  independent  agency,  and  this  inference  from  the  inter- 
vening force  of  the  wind  ought,  we  think,  to  have  a  much 
stronger  and  more  general  application  to  cases  of  nierely  ac- 
cidental or  unintentional  fires.  It  is  true,  that  in  the  case  of 
Inmirance  Co,  v.  Tweed,  7  Wallace,  44,  the  Supreme  Court 
of  the  United  States  refused  to  recognize  the  wind,  which  had 
carried  sparks  and  flames  from  one  building  to  another  in 
that  case,  as  the  intervening  of  a  new  force  or  power,  but  that 
conclusion  was  reached  as  the  result  of  the  construction  of  a 
peculiarly  worded  policy  of  insurance,  and  not  as  an  incident 
to  any  question  of  negligence,  and  can  not,  in  consequence, 
be  regarded  as  a  precedent  of  any  great  value  in  a  case  like 
this.  It  is  a  matter,  too,  worthy  of  obser^^ation,  that  the  fire 
complained  of  in  this  action  did  not  originate  in  any  defect  in 
or  mismanagement  of  any  railroad  machinery,  but  came  from 
a  stove  used  in  an  office  for  heating  purposes  only,  and  that  in 
that  respect  this  case  stands  upon  a  better  footing  than  most 
of  the  railroad  cases  to  which  we  have  either  generally  or 
specially  referred. 

After  the  most  mature  consideration  of  every  feature  of  the 
case  before  us,  we  feel  constrained  to  hold  that  both  para- 
graphs of  the  complaint  failed  to  aver  facts  sufficient  to' 
justify  the  inference  that  the  burning  of  the  hotel  building 
and  other  property  of  the  appellee  resulted  as  a  natural,  im- 
mediate and  proximate  consequence  of  the  fire  which  caught 
in  the  station-house,  and  that  for  that  reason  the  demurrers 
to  both  paragraphs  ou^ht  to  have  been  sustained. 

Althoa|>;h  the  two  cases  arc  not  analo(rous  in  every  respect, 
the  conclusion  reached  is  in  i^^oneral  harmony  with  our 
holdinjy  in  the  case  of  Pittsburgh ,  etc.,  R,  W»  Co.  v.  Culver, 
iiO  Ind.  469,  and  other  cases  resting  upon  it.  nttsburgli,  etc, 
L\  W,  Co.  V.  Hivon,  79  Ind.  lU  { LouhviUe,  etc.,  li.  W.  Co. 
v.  Ehlerf,  87  Ind.  339. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Z0LT-1AR8,  C.  J.,  having  been  at  one  time  of  counsel  in  this 
caiLse,  expresses  no  opinion,  and  does  not  take  part  in  the  de- 
cision. 

Filed  Nov.  26,  1884. 


No.  10,183. 
072\  Fitzgerald,  Tkustee,  i\  Goff. 

2^  WiTNBBS. —  Weight  <f  Evidence.— SupreTM  Omre.— The  weight  of  evidence 

and  the  credibility  of  witnesses  are  questions  for  the  jury  and  the  trial 
court,  and  the  Supreme  Court  will  not  reverse  a  judgment  on  either  of 
these  grounds. 

Same. — Contradiction  of  Witness. — Impeachment. — A  party  is  not  autiiorizcd 
to  introduce  evidence  to  sustain  the  moral  character  of  his  witness,  whose 
testimony  has  been  contradicted  merely,  where  no  attempt  has  been 
made  to  impeach  the  moral  character  or  reputation  of  such  witness. 

Quieting  Title. — Cross  Complaint. —  Verified  Answet^  Denying  Execution  of 
Deed. — Burden  of  Issue. — Where,  in  an  action  to  quiet  the  title  to  real 
estate,  the  defendant,  by  way  of  cross  complaint,  asserts  that  he  is  the 
owner  of  such  real  estate,  and  that  the  plaintiff's  claim  thereto  is  un- 
founded and  a  cloud  upon  his  title,  which  he  asks  to  have  quieted,  and 
the  plaintiff  answers  such  cross  complaint,  denying  under  oath  the  ex- 
ecution of  the  deed  under  which  the  cross  complainant  claims  to  derive 
title,  and  the  record  8h9ws  that  the  issue  thus  joined  was  the  issue  tried 
below,  the  burden  of  such  issue  rests  upon  the  cross  complainant,  without 
shifting  or  change,  throughout  the  trial. 

H\ME.—Iiequmte8  of  iJml—Insfnicfion.— In  section  2919,  R.  S.  1881,  it  is 
provided  that  the  conveyance  of  real  estate  "shall  be,  by  deed  in  writincr, 
subscribed,  sealed,  and  duly  acknowledged  by  the  grant()f<»r  his  attorney.** 
An  instruction,  substantially  in  the  language  of  the  statute,  is  not  an 
available  error,  where  the  controversy  in  relation  to  the  execution  of  tlie 
deed  is  not  between  the  grantor  and  the  grantee,  or  one  having  actual 
notice  of  such  deed. 

Same. — Acknowledgment. — Where  one  of  the  controverted  questions  on  tlie 
trial  of  a  cause  is  in  relation  to  the  acknowledgment  of  a  deed,  an  in- 
struction as  to  how  and  by  whom  an  acknowledgment  may  be  taken  is 
not  erroneous. 

Instructions. — Exceptions. — Where  instructions  are  objected  to  solely  upon 
the  ground  that  they  do  not  fully  state  the  law  on  the  subject-matter 
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thereof,  it  is  incumbent  on  the  objecting  party  to  ask  the  trial  court  for 
additional  instructions  covering  the  omitted  points,  for,  in  such  a  case, 
the  mere  saving  of  an  exception  to  the  instruction  given  will  not  consti- 
tute an  available  error  for  the  reversal  of  the  judgment. 

Deed. — Ezeeutum  of, — Delivery  an  Easential  Requisite. — Ldentimi  of  Grantor. — 
The  delivery  of  a  deed  is  an  essential  requisite  of  its  execution^  The 
deed  takes  effect  from  its  delivery ;  and  if  it  should  pass  into  the  gran- 
tee's possession  without  the  grantor's  iutention  that  it  should  become 
operative,  and  be  used  for  the  purpose  apparently  intended,  it  has  no 
legal  existence  as  a  deed,  and  no  person  can  gain  any  riglits  thereunder. 

Same. —  Unauthorised  Delivery, — Record  of  Deed, — Innocejd  Purchasers. — A 
deed  delivered  without  the  knowledge,  consent  or  acquiescence  of  the 
grantor,  is  no  more  effective  than  a  deed  wholly  forged  would  be  to  pass 
the  title  to  the  grantee,  and  the  record  of  such  deed  will  afford  no  pro- 
tection to  innocent  purchasers. 

Jury. — MiseoTiduct  of. — Bail^^s  Presence  in  Jwy-Room. — Counter- Affidavits. 
Supreme  Court — The  unexplained  and  unnecessary  presence  of  the  bailiff 
of  the  jury  in  their  room,  during  their  deliberations,  is  good  cause  for 
a  new  trial,  as  constituting  misconduct  of  the  jury;  but  where  it  is 
shown  by  counter-affidavits,  and  the  trial  court  decides,  that  the  pres- 
ence of  the  bailiff  in  the  jury-room  was  necessary  to  the  proper  dis- 
charge of  his  duties  as  bailiff,  and  did  not  harm  the  complaining  party, 
the  Supreme  Court  will  not  disturb  such  decision  on  the  weight  of  the 
evidence. 

From  the  Marion  Circuit  Court. 

A.  L.  Roaohe  and  E,  H,  Lamme,  for  appellant. 

W.  W.  WooUeUj  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  Eliza  A.  Goff, 
against  the  appellant,  Fitzgerald,  trustee  of  the  "  Mercantile 
Trust  Company  of  New  York,"  and  a  number  of  other  per- 
.«ons,  as  defendants.  In  her  complaint  the  appellee  alleged 
that  she  had  the  legal  title  to,  and  was  in  the  peaceable  pos- 
session of,  the  south  half  of  lot  No.  8,  in  Coburn  and  Black- 
ford's subdivision  of  square  No.  11,  in  the  city  of  Indianap- 
olis ;  that  the  appellant  and  each  of  his  co-defendants  set  up 
and  claimed  an  interest  and  estate  in  and  to  such  real  estate 
adverse  to  the  appellee's  estate  and  interest  therein;  that 
heretofore,  from  January  1st,  1879,  to  March  19th,  1881,  the 
defendants,  the  Mercantile  Trust  Company  of  New  York,  the 
appellant,  the  trustee  of  such  company,  and  its  agent,  Cliarles 
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E.  CoflSn,  wrongfully  and  without  her  consent  collected,  re- 
ceived and  appropriated  to  their  own  use  the  rents,  issues  and 
profits  of  the  above  described  real  estate,  amounting  in  the 
aggregate  to,  to  wit,  the  sum  of  $500 ;  that  the  defendant,  the 
Mercantile  Trust  Company,  was  a  corporation  organized  un- 
der the  laws  of  the  State  of  New  York,  and  its  principal  office 
was  in  the  city  and  State  of  New  York,  and  the  defendant 
Coffin  and  Addison  L.  Roache  were  its  duly  authorized  agents 
in  the  city  of  Indianapolis.  Wherefore  appellee  prayed  that 
the  defendants,  and  each  of  them,  might  be  compelled  to  show 
their  title  to,  or  interest  in,  the  real  estate  aforesaid ;  that 
such  title  or  interest  may  be  declared  null  and  void  as  against 
the  appellee's  title ;  and  that  she  might  recover  judgment  for 
the  rents  aforesaid  as  damages,  etc. 

The  defendant,  the  Mercantile  Trust  Company,  separately 
answered  by  a  general  denial  of  the  appellee's  complaint,  and 
it  also  filed  a  separate  cross  complaint,  wherein  it  alleged  that 
it  was  the  owner  in  fee  simple,  and  entitled  to  the  possession, 
of  the  real  estate  in  controversy ;  that  the  appellee  pretended 
to  claim  some  interest  in  or  to  such  real  estate,  but  that,  in 
fact,  she  had  no  interest  therein,  and  that  her  unfounded  claim 
was  a  cloud  upon  the  title  of  such  cross  complainant.  Where- 
fore it  prayed  that  its  title  might  be  quieted,  etc. 

To  this  cross  complaint  appellee  answered  in  two  para- 
graphs : 

1.  By  a  general  denial;  and, 

2.  That  the  pretended  title  and  t)wnership  of  the  cross 
complainant  in  and  to  the  real  estate  in  controversy  was  based 
upon  what  purported  to  be  a  deed  from  the  appellee  to  one 
John  L.  Ilanna  of  the  real  estate  in  controversy,  a  copy  of 
which  deed  and  of  its  acknowledgment  before  one  William 
V.  Hawk,  a  notary  public  of  Marion  county,  is  set  out  in  the 
body  of  the  second  paragraph  of  appellee's  answer  to  the 
cross  complaint ;  and  that  she,  the  appellee,  never  executed 
and  delivered  such  deed,  and  the  same  is  not  her  act  and  deed. 
Wherefore,  etc. 
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The  deed  referred  to  in  such  second  paragraph  of  her  an- 
swer purported  to  have  been  executed  by  appellee  on  the  20th 
day  of  March,  1875,  and  to  have  been  acknowledged  on  the 
same  day,  month  and  year,  and  was  a  (short  form)  general 
warranty  deed.  Such  second  paragraph  of  answer  was  veri- 
fied by  the  oath  of  the  appellee. 

The  first  trial  of  the  action  resulted  in  a  verdict  for  the  ap- 
pellee, and,  over  a  motion  for  a  new  trial  for  cause  shown,  in 
a  judgment  accordingly  in  her  fevor.  Appellant  then  paid 
the  costs,  and  took  a  new  trial  as  a  matter  of  right  under  the 
statute.  The  cause  was  again  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellee.  Over  appellant's  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  for  the  ap- 
pellee, as  prayed  for  in  her  complaint. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  assigned  here  by  the  appellant.  In  this  motion  many 
causes  were  assigned  for  such  new  trial,  but  of  these  we  need 
only  consider  such  as  the  appellant's  counsel  have  specially 
directed  our  attention  to  in  their  exhaustive  briefe  of  this 
cause. 

The  fact  was  conceded  upon  the  trial,  and  is  not  contro- 
verted here,  that,  prior  to  the  20th  day  of  March,  1875,  the 
appellee,  Eliza  A.  Goff,  was  the  owner  in  fee  simple  and  in 
the  possession  of  the  real  estate  in  controversy.  The  appel- 
lant asserted  below,  and  asserts  here,  that  the  '^  Mercantile 
Trust  Company  of  New  York  "  was  and  is  the  owner  in  fee 
simple^  and  entitled  to  the  immediate  possession,  of  such  real 
estate ;  but  it  claimed  to  derive  its  title  thereto  from,  through 
and  under  the  appellee  Eliza  A.  Goff,  and  it  asserted  no 
other  or  different  title  to  such  real  estate,  or  right  to  the  pos- 
session thereof,  except  such  as  it  claimed  under  Mrs.  Goff, 
through  her  alleged  mesne  conveyance  of  the  real  estate  to 
John  L.  Hanna.  If  the  appellee  conveyed  the  real  estate  to 
John  L.  Hanna,  by  her  alleged  deed  thereof,  dated  March 
20th,  1875,  then  it  subsequently  became  the  property  of  the 
Mercantile  Trust  Company,  for  it  is  not  controverted  that 
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Hanna  mortgaged  such  real  estate  to  the  trust  company  to 
secure  a  loan  of  money,  and  that  by  and  under  such  mortgage 
such  company  had  acquired  all  the  title  and  estate  which 
John  L.  Hanna  had  or  held  in  and  to  such  property.  In  the 
second  paragraph  of  her  answer  to  the  appellant's  cross  com- 
plaint, as  we  have  seen,  the  appellee  averred  under  her  oath, 
that  she  never  executed  and  delivered  the  deed  of  March  20th, 
1875,  to  John  L.  Hanna,  and  that  the  same  was  not  her  act 
and  deed.  The  sufficiency  of  this  paragraph,  either  in  form 
or  substance,  was  not  called  in  question  in  the  trial  court,  nor 
is  it  questioned  here.  Manifestly,  the  paragraph  tendered  an 
issue  upon  the  controlling  question  in  the  case. 

Upon  this  issue  the  jury  found  generally  for  the  appellee. 
In  answer  to  interrogatories  propounded  by  the  court  the  jury 
found  specially,  in  substance,  as  follows : 

The  evidence  in  this  cause  shows  a  perfect  title  in  Eliza  A. 
Ooff,  of  record,  on  the  20th  day  of  March,  1875,  to  the  real 
estate  described  in  her  complaint;  and  that  she  is  an  illiterate 
and  uneducated  person,  and  can  not  write  her  name.  She 
did  not  sign  her  name,  nor  make  her  mark  to  her  name  to  a 
deed  for  said  real  estate,  dated  March  20th,  1875,  and  pur- 
porting to  be  from  her  to  one  John  L.  Hanna.  The  name  of 
Eliza  A.  Goff  was  signed  to  the  said  deed  by  Mrs.  Hubbard, 
and  no  one  directed  it  to  be  done.  From  where  Eliza  A. 
Goff  was  sitting,  she  could  not  have  seen  her  daughter  (Mrs. 
Hubbard)  sign  her  name  to  said  deed  when  it  was  done.  Said 
deed  was  not  read,  nor  explained,  to  said  Eliza  A.  Goff  by 
any  person,  nor  did  she,  with  intent  so  to  do,  deliver  the  said 
deed  to  John  L.  Hanna.  Eliza  A.  Goff  never  acknowledged 
the  execution  of  said  deed. 

With  this  statement  of  the  case,  and  of  the  question  at  is- 
sue, we  proceed  now  to  the  consideration  of  the  matters  com- 
plained of  here  by  appellant's  counsel.  It  is  earnestly  in- 
sisted by  counsel  that  the  verdict  of  the  jury  was  contrary  to, 
and  not  sustained  by,  the  evidence  in  the  cause,  and  was  con- 
trary to  law.     We   can   not  disturb   the  verdict  on  these* 
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grounds,  under  the  long-settled  practice  of  this  court.  The 
questions  for  trial  were  mainly  questions  of  fact,  involving 
alleged  fraud  and  forgery,  and  peculiarly  within  the  province 
of  the  jury.  The  evidence  in  relation  to  the  alleged  execu- 
tion of  the  deed  by  appellee  to  John  L.  Hanna  was  sharply 
conflicting  and  could  not  well  be  reconciled,  and  the  credi- 
bility of  the  different  witnesses  was,  also,  a  question  for  the 
jury.  In  such  a  case,  where  the  verdict  has  met  the  ap- 
proval of  the  trial  court,  this  court  will  not  disturb  the  ver-  ' 
diet,  nor  reverse  the  judgment,  on  what  might  seem  to  be 
the  weight  of  the  evidence.  Fort  Wayne,  etc.,  R.  R,  Co.  v. 
HussdmaUy  65  Ind.  73  ;  Cornelius  v.  Ooughlin,  86  Ind.  461 ; 
Fellenzer  v.  VanValzah,  95  Ind.  128. 

The  appellee  was  a  witness  on  the  trial  ia  her  own  behalf, 
and  on  her  cross-examination  she  denied  that  she  had  ever  exe- 
cuted a  mortgage  to  John  L.  Hanna,  and  acknowledged  the 
same  before  one  George  W.  Powell,  a  notary  public.  After- 
wards appellant  called  Powell  as  a  witness  and  offered  to 
prove  by  him  that  appellee  had  executed  such  mortgage,  and 
had  acknowledged  it  before  him  as  a  notary.  The  court  sus- 
tained an  objection  to  the  offered  evidence,  and  the  ruling  is 
assigned  as  cause  for  a  new  trial.  There  was  no  error  in  this 
ruling.  The  evidence  was  offered  for  the  purpose  of  contra- 
dicting the  appellee's  testimony  brought  out  by  the  appellant 
on  an  immaterial  point  not  relevant  to  the  issue.  1  Greenl. 
Ev.  613,  note.  The  appellee's  testimony  was  in  answer  to  a 
question  propounded  by  appellant,  and  tendered  an  imma- 
terial side-issue,  as  to  which  he  was  bound  by  her  answer 
and  could  not  be  permitted  to  contradict  it.  1  Greenl.  Ev., 
section  449.  Besides  the  objection  was  withdrawn  in  ample* 
time  for  the  introduction  of  the  offered  evidence,  if  the  appel- 
lant wished  to  introduce  it. 

Appellant  offered  a  witness  to  prove  the  good  moral  char- 
acter of  John  L.  Hanna,  and  the  general  reputation  of  Hanna 
for  truth  and  veracity.     Upon  appellee's  objection  the  offered 
Vol.  99.-3. 
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evidence  was  excluded.  There  was  no  error,  we  think,  in 
these  rulings.  Appellee  did  not  attempt  to  impeach  Hanna 
by  introducing  evidence  touching  his  moral  character,  or  to 
show  that  his  general  reputation  for  truth  and  veracity  was 
not  good.  A  party  can  not  be  permitted  to  introduce  evi- 
dence to  bolster  or  sustain  the  moral  character  or  reputation 
of  his  witness,  where  his  testimony  has  been  contradicted 
merely,  and  no  attempt  made  to  impeach  the  moral  character 
or  reputation  of  such  witness.  Johnson  v.  States  21  Ind.  329  ; 
Presaer  v.  Stcde,  77  Ind.  274 ;  Brann  v.  Campbell,  86  Ind.  516. 
The  cases  cited  by  appellant's  counsel  do  not  support  their 
argument,  and  are  not  in  conflict  with  what  we  here  decide. 
Gebhart  v.  Burfcett,  57  Ind.  378  (26  Am.  R.  61) ;  American 
Ex.  Go.  V.  Patterson,  73  Ind.  430. 

The  court  of  its  own  motion  gave  the  jury  the  following 
instruction  :  "  Under  the  issues  in  this  case  it  is  incumbent 
upon  the  defendant,  the  Mercantile  Trust  Company,  to  es- 
tablish, by  a  fair  preponderance  of  the  evidence,  that  said  deed 
from  the  plaintiff,  Eliza  A.  Goff,  to  the  defendant  John  L» 
Hanna,  for  said  real  estate,  was  duly  executed  and  delivered.'^ 

Appellant  excepted  to  this  instruction,  and,  upon  the  same 
subject,  requested  the  court  ix)  instruct  the  jury  as  follows : 
"  The  plaintiff  is  bound  to  prove  all  the  material  allegations 
of  her  complaint  by  a  preponderance  of  the  evidence.  She, 
the  plaintiff,  having  by  proper  pleading  put  in  issue  the  exe- 
cution of  the  deed  from  her  to  John  L.  Hanna,  it  is  only 
necessary  for  the  defendant,  the  Mercantile  Trust  Company, 
who  claims  title  through  the  said  Hanna,  to  introduce  suflfi- 
cient  evidence  upon  the  question  of  the  execution  of  said  deed, 
so  as  to  justify  the  court  in  admitting  the  same  as  evidence, 
which  was  done.  Then  the  burden  of  the  proof  is  shifted  to 
the  plaintiff,  and  she  must  prove  by  a  preponderance  of  the 
evidence  that  she  never  signed  or  executed  the  said  deed, 
nor  authorized  any  one  to  sign  the  same  for  hdt." 

The  court  refused  to  instruct  the  jury  as  requested,  and 
appellant  excepted.     The  two  instructions  quoted,  the  one 
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given  and  the  other  asked  for  and  refused  by  the  court,  are 
considered  together  in  argument  by  the  appellant^s  counsel, 
and  we  will  consider  and  pass  upon  them,  in  the  same  man- 
ner. It  is  certain,  we  think,  that  the  court  did  not  err  in  the 
instruction  given  of  its  own  motion ;  but,  if  it  had  erred,  it 
would  not  follow  by  any  means,  that  it  had  also  erred  in  re- 
fusing to  give  the  instruction  asked  for  by  the  appellant.  The 
record  discloses  the  fact,  that  the  issue  tried  below  was  the 
issue  joined  on  the  appellant's  cross  complaint,  wherein  it  was 
sought  to  have  the  title  of  the  Mercantile  Trust  Company  to 
the  real  estate  in  controversy  quieted  and  forever  put  at  rest, 
as  against  the  appellee.  Upon  the  issues  thus  joined,  it  is 
manifest  that  the  appellant  had  the  burden  of  the  issue,  from 
the  introduction  of  the  first  evidence  until  the  close  of  the 
trial.  The  preliminary  evidence  offered  by  the  appellant,  for 
the  purpose  of  making  such  a  prima  facie  case,  in  relation 
to  the  alleged  execution  of  the  deed  by  appellee  to  John  L. 
Hanna,  as  would  authorize  the  reading  of  such  deed  as  evi- 
dence, did  not  in  any  manner,  or  to  any  extent,  change  the 
burden  of  the  issue  as  to  appellee's  execution  and  delivery  of 
such  deed.  After,  as  well  as  before,  the  introduction  of  such 
preliminary  evidence,  it  was  incumbent  on  the  appellant  and 
his  cestui  que  trust,  "  the  Mercantile  Trust  Company,"  to  es- 
tablish by  a  fair  preponderance  of  the  evidence,  that  the  deed 
from  the  appellee,  Eliza  A.  Goff,  to  John  L.  Hanna,  of  the 
real  estate  in  controversy,  was  duly  executed  and  delivered. 
So,  of  its  own  motion,  the  trial  court  instructed  the  jury  in 
the  case  in  hand,  and  this  instruction,  we  think,  contained  a 
correct  statement  of  the  law,  applicable  alike  to  the  issues 
and  the  evidence.  Upon  the  pleadings  in  the  cause,  the  bur- 
den of  the  issues  rested  upon  the  appellant,  without  shifting 
or  change,  throughout  the  trial.  Pate  v.  First  NaVl  Bank  of 
Aurora,  63  Ind.  254 ;  Pence  v.  Makepeace,  65  Ind.  345,  on 
p.  361,  et  seq.;  Carver  v.  Carver,  97  Ind.  497. 

In  support  of  their  argument  upon  the  question  nDw  un- 
der consideration,  appellant's  counsel  cite  and  rely  upon  the 
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following  ca^cs :  Meikel  v.  StcUe  Savings  Institution,  etc,  36 
Ind.  355,  and  Brooks  v.  Allen,  62  Ind.  401.  These  cases  do 
not  seem  to  us  to  be,  in  anywise,  applicable  to  the  case  at  bar. 
In  each  of  the  cases,  the  action  was  upon  a  promissory  note, 
and  the  defence  was  a  special  plea  of  non  est  factum,  admit- 
ting the  execution  and  delivery  of  the  note,  but  alleging 
affirmatively  a  subsequent  alteration  of  the  note  by  the  in- 
terlineation bf  certain  additional  words.  In  each  of  the  cases 
it  was  held,  and  correctly  so,  we  think,  that  if  there  be  no  in- 
dication of  the  alleged  alteration  on  the  face  of  the  note,  the 
burden  of  the  issue  is  upon  the  defendant.  In  the  case  in  36 
Ind.  355,  the  court  said  :  "  The  burden  of  the  issue  formed 
on  the  paragraph  of  the  answer,  above  set  out,  was  on  the 
defendant,  because  the  paragraph  was  affirmative  in  its  char- 
acter, and  admitted  everything  that  the  plaintiff  would  have 
been  bound  to  prove  in  order  to  recover.  It  admitted  the 
signing  and  delivery  of  the  note,  but  alleged  a  subsequent 
alteration.  The  signing  and  delivery  of  the  note,  the  facts 
admitted,  entitled  the  plaintiff  to  recover,  unless  some  evi- 
dence was  given  of  the  alleged  alteration.^^  It  is  very  clear 
that  the  cases  cited  by  counsel  are  not  in  point,  in  the  case  at 
bar ;  for  the  appellee's  answer  contains  no  admission,  and  de- 
nies absolutely,  and  without  qualification,  her  execution  and 
delivery  of  the  deed  to  John  L.  Hanna.  We  conclude,  there- 
fore, that  the  trial  court  did  not  err,  either  in  the  instruction 
given  of  its  own  motion,  or  in  its  refusal  to  give  the  jury  the 
instruction  above  quoted,  at  the  appellant's  request. 

The  court  of  its  own  motion,  also,  gave  the  jury  the  fol- 
lowing instruction :  "  To  duly  execute  a  deed  for  the  convey- 
ance of  real  estate,  it  must  be  in  writing,  and  it  must  contain 
a  description  of  the  real  estate  conveyed,  and  the  names  of 
the  grantor  and  grantee.  It  must  be  signed  and  acknowl- 
edged by  the  grantor,  and  the  acknowledgment  must  be  cer- 
tified to  by  a  person  authorized  to  take  acknowledgments 
of  deedjs." 

Appellant's  counsel  vigorously  attack  the  closing  sentence 
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of  this  instruction.  They  say  it  "  should  not  have  been  given 
by  the  court,  and  injured  the  appellant  by  stating  an  element, 
as  essential  to  the  due  execution  of  a  deed^  which  is  not  an 
essential  element.  The  acknowledgment  of  a  deed  does  not 
go  to  its  validity  and  due  execution  (and  due  execution  here, 
the  jury  must  have  taken  in  the  sense  of  validity),  but  is  a 
condition  to  its  admission  to  record.  The  deed  has  the  same 
force  and  validity,  as  between  the  parties,  without  the  ac- 
knowledgment as  with  it."  Doubtless,  the  sentence  last 
quoted  from  the  argument  of  counsel  is  a  correct  statement 
of  the  law,  but  we  fail  to  see  its  application  to  the  case  in 
hand,  for  this  is  not  a  controversy  between  the  parties,  the 
grantor  and  the  grantee  in  and  to  the  deed.  Nor  can  we  per- 
ceive how  the  omission  of  the  court  to  instruct  the  jury,  that, 
as  between  the  parties,  the  grantor  and  the  grantee,  the  deed 
might  have  been  valid  without  any  acknowledgment  thereof, 
could  have  possibly  injured  the  appellant,  when  no  such  ques- 
tion as  that  was  on  trial  before  the  jury.  That  question  was 
not  on  trial  for  two  reasons :  1 .  Because  the  controversy  here 
was  not  between  the  parties,  the  grantor  and  the  grantee  in 
and  to  the  deed ;  and,  2.  Because  the  deed,  the  making  and 
delivery  of  which  were  in  issue,  purported,  on  its  face,  to  have 
been  acknowledged  before  the  proper  officer. 

It  is  true,  that  the  instruction  last  quoted  contains  a  defec- 
tive and  imperfect  statement  of  the  law  in  relation  to  the  due 
execution  of  a  deed,  in  that  it. omitted  to  state  that,  aJs  be- 
tween the  grantor  and  the  grantee  therein,  and  persons  hav- 
ing actual  notice  thereof,  a  deed  might  be  valid  without  any 
acknowledgment  or  record  thereof.  But,  as  applied  to  the 
rase  on  trial,  the  instruction  was  not  erroneous.  For  here  the 
controversy  was  not  between  the  grantor  and  the  grantee  in 
the  deed,  and  it  is  not  claimed  that  the  appellant  or  his  cedui 
que  trust  had  actual  notice  of  the  deed,  or  any  other  notice 
thereof  except  such  as  was  afforded  by  the  record  of  the  deed 
in  the  proper  recorder's  office.  The  due  execution  of  a  deed, 
to  be  valid  and  effectual  against  any  person  other  than  the 
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grantor,  his  heirs  and  devisees,  and  pei'sons  having  notice 
thereof,  required  that  it  should  be  acknowledged  before  a 
proper  officer,  because,  without  such  acknowledgment,  the 
deed  would  not  be  entitled  to  record,  and,  if  recorded,  tlie 
record  would  not  operate  as  notice  to  any  one  of  the  existence 
of  the  deed,  or  of  the  contents  of  such  record.  We  are  of 
opinion,  therefore,  that  there  is  no  such  error  in  the  instruc- 
tion last  quoted  as  would  authorize  the  reversal  of  the  judg- 
ment. In  section  2919,  R.  S.  1881,  in  force  since  May  6th, 
1853,  it  is  provided:  "  Conveyances  of  lands  *  *  *  *  *  shall 
be,  by  deed  in  writing,  subscribed,  sealed,  and  duly  acknowl- 
edged by  the  grantor  or  by  his  attorney."  In  the  sentence 
of  the  instruction  of  which  complaint  is  made,  the  court  sub- 
stantially gave  the  jury  this  section  of  the  statute  as  an  in- 
struction ;  and  we  can  not  say  that  in  thus  instructing  the 
jury  the  court  committed  an  error. 

Of  its  own  motion,  the  court  further  instructed  the  jury,  as 
follows :  "  The  acknowledgment  of  a  deed  consists  of  two 
things :  First.  The  act  of^one  who  has  executed  the  deed,  in 
going  before  some  competent  officer  or  court  and  declaring  it 
to  be  his  act  or  deed ;  or.  Second,  The  act  of  the  officer  or 
court  in  certifying  that  the  grantor  has  declared  thcdeed  to 
be  his  act  and  deed."  This  instruction  is  complained  of  here 
on  the  ground  chiefly  that  it  "  thrust  upon  the  jury  the  con- 
sideration of  an  element  which  was,  in  no  wise,  essential  to 
a  determination  of  the  issues."  One  of  the  controverted 
questions  on  the  trial  was  whether  or  not  the  appellee  had 
ever  acknowledged  the  deed  before  the  notary  public,  whose 
certificate  of  acknowledgment  was  annexed  to  such  deed. 
Evidence  was  introduced  by  both  parties  bearing  on  this  ques- 
tion, and  it  was  proper  enough  for  the  court  to  instruct  the 
jury  in  relation  to  the  acknowledgment  of  a  deed,  and  the  man- 
ner of  taking  and  certifying  such  acknowledgment.  This  the 
court  did,  and  we  can  see  no  error  in  the  instruction  given. 

The  following  instruction  was  given  by  the  court,  of  its 
own  motion :   "  Every  deed  for  the  conveyance  of  real  estate 
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must  be  signed  by  the  grantor.  This  may  be  done  in  three 
ways :  First  The  grantor  may  sign  it  in  person,  and  with 
his  own  hand,  by  writing  or  making  his  or  her  mark  to  his 
or  her  name  written  by  another  to  the  deed ;  Second.  He  may 
in  writing,  or  by  parol,  direct  another  person  in  his  presence 
to  sign  his  name  to  the  deed ;  Third,  He  may,  by  power  of 
:attomey  duly  executed,  authorize  another  to  sign  his  name  to 
the  deed  for  him,  either  in  his  presence  or  absence.^' 

Appellant's  counsel  object  in  argument  to  this  instruction, 
not  on  the  ground  of  anything  stated  therein,  but  on  account 
of  what  it  omits  to  state.  It  is  said,  and  correctly  so,  we 
think,  that  where  a  deed  is  executed  without  competent  au- 
thority from  the  grantor,  he  might  afterwards  so  ratify  and 
oonfirm  such  deed  as  to  render  it  equally  as  valid  and  binding 
on  him  as  if  it  had  been  executed  by  his  express  authority. 
Foueh  V.  WHsorij  59  Ind.  93.  It  is  claimed  that  the  instruc- 
tion under  consideration  is  defective  and  imperfect,  because  it 
£iiled  and  omitted  to  inform  the  jury  that,  even  where  the 
execution  of  a  deed  was  at  the  time  entirely  unauthorized  by 
the  grantor,  yet,  by  his  subsequent  conduct,  the  grantor  might 
so  fer  approve  and  ratify  such  deed  as  to  render  it  valid  and 
effective.  Because  of  this  defect  and  imperfectiop  in  the  in- 
struction, counsel  earnestly  insist  that  it  is  so  erroneous  as  to 
require  the  reversal  of  the  judgment.  In  this  case,  however, 
there  was  no  evidence  before  the  jury  tending  to  show  a  sub- 
sequent approval  and  confirmation  of  appellee's  alleged  deed 
to  John  L.  Hanna ;  and,  therefore,  it  was  unnecessary  for  the 
court  to  instruct  the  jury  in  regard  to  the  effect  of  a  subse- 
<]uent  ratification  of  an  unauthorized  deed. 

Besides,  it  is  conceded  that  the  instruction  contained  a  cor- 
rect statement  of  the  law  as  far  as  it  went,  and  it  is  objected 
to  here  solely  on  the  ground  of  its  failure  or  omission  to  in- 
struct the  jury  in  relation  to  the  effect  of  a  subsequent  rati- 
fication of  an  unauthorized  deed.  The  general  rule  is,  how- 
ever, that  such  an  objection  to  an  instruction  will  not  consti- 
tute an  available  error  for  the  reversal  of  the  judgment.    In 
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Jones  V.  Hathaway,  77  Ind.  14,  the  rule  of  practice  in  sucli 
a  case  is  thus  stated :  "  Where  the  instructions  given  do  ni»t 
contain  any  erroneous  statement  of  the  law,  and  are  objected  U> 
upon  the  ground  that  they  do  not  fully  state  the  law  upon  all 
the  issues  in  the  cause ;  it  is  incumbent  on  the  objecting  party, 
if  he  desires  to  make  his  objections  available  in  this  court,  tt> 
ask  the  trial  court  for  additional  instructions  covering  the 
omitted  points.  If  the  party  fiiils,  in  such  a  case,  to  ask  the 
court  for  such  instructions,  he  can  not,  by  merely  exceptins^ 
to  the  instructions  given,  get  such  an  error  into  the  record  as 
will  be  available  Xp  him  on  appeal,  in  this  court."  The  rule 
as  here  stated  has  been  approved  by  this  court  in  many  sub- 
sequent decisions.  Taggart  v.  McKinsei/y  85  Ind.  392  ;  Hodge 
V.  State,  85  Ind.  561  ;  Powers  v.  State,  87  Ind.  144  ;  Ireland 
V.  Emmerson,  93  Ind.  1  (47  Am.  R.  364). 

The  court  gave  the  jury,  of  its  own  motion,  the  followiug^ 
instructions :  "A  deed  may  be  written,  signed,  acknowledged 
and  certified,  and  still  be  inoperative  for  want  of  delivery,, 
for  delivery  is  an  incident  essential  to  the  execution  of  a  deed^ 
The  question  of  delivery  is  always  one  of  the  intention  of  the 
parties.  If  the  deed  passes  into  the  hands  of  the  grantee,  with- 
out the  intention  on  the  part  of  the  grantor  that  it  should 
become  operative  and  be  used  for  the  purpose  intended,  it  is 
not  a  delivery." 

And  further,  "A  deed  takes  effect  from  its  delivery,  and  un- 
til the  maker  parts  with  its  possession  and  yields  up  his  right 
to  control  it,  the  deed  has  no  legal  existence,  and  no  other 
person  can  gain  any  rights  under  it." 

These  two  instructions  are  discussed  together  in  the  brief 
of  appellant's  counsel,  and  we  will  consider  and  pass  upon 
them  in  the  same  manner.  These  instructions,  like  the  one 
last  considered,  are  complained  of  here,  not  so  much  on  account 
of  what  is  stated  therein,  as  upon  the  ground  that  they  do  not 
contain  all  the  law  in  relation  to  the  delivery  of  a  deed,  which, 
counsel  claim,  should  have  been  given  to  the  jury.  Each  of 
the  two  instructions  states  the  law  fairly  and  correctly  as  far 
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as  it  goes,  as  the  same  has  been  declared  in  many  of  the  deci- 
sions of  this  court.  GoodseU  v.  Stinaon,  7  Blackf.  437 ;  Tharp 
V.  Jarrdly  66  Ind.  52 ;  Vaughan  v.  Godman^  94  Ind.  191. 
We  can  not  say  that  the  two  instructions  were  not  applicable 
to  the  case  on  trial,  and,  as  they  state  the  law  correctly,  we 
can  not  hold  them  to  be  erroneous,  merely  because  they  do 
not  contain  a  statement  of  the  law  applicable  to  every  feature 
of  the  case.  In  such  a  case,  as  we  have  already  said,  it  is  the 
duty  of  the  party  who  complains  of  the  instructions  as  given 
to  ask  the  trial  court  for  additional  instructions  supplying  the 
omissions  in  those  already  given. 

Of  its  own  motion,  the  trial  court  gave  the  jury  the  fol- 
lowing instruction :  "  If  you  are  satisfied  by  the  preponder- 
ance of  the  evidence  in  this  case,  that  the  plaintiff's  name 
was  signed  to  the  deed  from  her  to  the  defendant  John  L. 
Hanna,  by  her  authority,  and  if  her  attention  was  called  to 
that  fact  by  the  officer  taking  the  acknowledgment  of  the 
deed,  and  if  she  knew  what  the  instrument  was,  and  knew 
her  name  was  signed  to  a  deed,  and  if  she  was  asked  if  she 
acknowledged  the  execution  of  the  deed,  and  she  said  she  did, 
and  she  understood  what  it  was,  and  permitted  the  said  John 
L.  Hanna  to  take  said  deed  away,  after  having  acknowledged 
it,  that  would  be  an  execution  and  delivery  of  the  deed^ 
within  the  requirements  of  the  law,  and  your  verdict  should 
be  for  the  defendant  on  its  cross  complaint.  But,  if  you  are 
not  so  satisfied,  your  verdict  should  be  for  the  plaintiff^' 

Upon  the  face  of  this  instruction,  it  was  manifestly  ad- 
dressed by  the  court  to  the  issues  joined  upon  the  cross  com- 
plaint by  the  appellee's  answers  thereto,  and  the  evidence  in- 
troduced by  the  parties,  bearing  on  those  issues.  Appellant's 
first  objection  to  the  instruction,  in  argument,  "  because  it 
places  the  burden  of  proof  upon  the  appellant,"  therefore,  is 
not  well  taken.  For,  as  we  have  already  said,  the  burden  of 
the  issues  joined  on  the  cross  complaint  was  upon  the  appel- 
lant, from  the  commencement  until  the  close  of  the  trial. 
The  second  objection  of  appellant's  counsel  to  the  instruction 
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last  quoted  is,  that  it  omits  to  tell  the  jury  that  appellee's  sub- 
sequent ratification  of  the  deed  was  a  sufficient  execution 
thereof  to  make  a  good  title  in  the  appellant.  Here,  again, 
the  complaint  is,  not  of  what  the  instruction  contains,  but  of 
an  omitted  proposition  of  law,  which  the  court  might  have 
given  to  the  jury,  if  the  appellant  had  properly  requested  the 
court  so  to  do,  at  the  proper  time.  For  reasons  already  given, 
we  think  that  this  objection  to  the  instruction  ought  not  to 
be  sustained.  The  last  objection  urged  to  this  instruction  is, 
that  it  makes  the  appellant's  title  depend  upon  the  acknowl- 
edgment and  explanation  of  the  notary.  It  seems  to  us,  how- 
ever, that  the  instruction  is  not  fairly  open  to  the  construction 
which  is  thus  sought  to  be  placed  upon  it.  The  evidence 
tended  to  show  that  the  appellee  could  not  and  did  not  sign 
her  name  to  the  deed  to  John  L.  Hanna.  In  such  a  case,  the 
section  of  the  statute  (section  2948,  R.  S.  1881)  seems  to 
contemplate  that  the  officer,  before  whom  the  deed  is  ack- 
nowledged, shall  explain  to  the  grantor  the  contents  and 
purport  of  such  deed ;  but  it  fe  expressly  provided,  that  the 
iailure  of  such  officer  so  to  do  shall  not  affect  the  validity  of 
any  deed.  Fairly  construed,  the  instruction  complained  of  is 
not,  we  think,  in  conflict  with  these  statutory  provisions. 

Appellant's  counsel  next  complain,  in  argument,  of  the  re- 
fusal of  the  court  to  give  the  jury  the  following  instruction : 
"  In  regard  to  the  acknowledgment  of  the  deed  from  the 
plaintiff  to  said  Hanna,  I  instruct  you  that  if  the  notary, 
William  V.  Hawk,  was  satisfied  in  his  own  mind,  that  the 
plaintiff  knew  the  contents  of  the  paper  she  was  executing, 
then,  and  in  that  event,  it  was  not  necessary  that  he  should, 
as  such  notary,  read  or  explain  the  same  to  her." 

It  is  very  clear,  we  think,  that  the  court  did  not  err  in  its 
refusal  to  give  the  jury  this  instruction,  for  the  reason  that  it 
assumes  the  existence  of  the  principal  feet  in  issue  in  this 
cause,  namely,  that  the  appellee  was  executing  the  deed  to 
John  L.  Hanna.  It  is  settled  by  many  decisions  of  this  court, 
that  the  trial  court  has  no  right  to  assume,  in  an  instruction, 
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the  existence  of  any  fact  which  the  jury  were  required  to  find 
from  the  evidence.  KiUian  v.  Eigennianny  57  Ind.  480; 
ScaU  V.  State,  64  Ind.  400 ;  Jachnan  v.  State,  71  Ind.  149. 

Complaint  is  also  made  by  the  appellant's  counsel  of  the 
court's  refusal  to  give  the  jury  the  following  instruction : 
**  If  you  believe  from  the  evidence  that  the  plaintiff  knew 
that  her  daughter  was  signing  her  name  to  a  paper  purport- 
ing to  be  a  deed,  for  the  purpose  of  conveying  the  property 
in  controversy,  with  the  view  of  his,  the  said  Hanna's,  pro- 
curing a  loan  on  the  same,  and  permitted  her  name  to  be  so 
signed,  even  out  of  her  immediate  presence,  and  made  no  ob- 
jection thereto,  and  the  property  having  passed  into  the  hands 
of  an  innocent  third  person  for  value,  such  deed  would  be 
binding  on  the  plaintiff,  and  she  can  not  recover.'' 

We  are  of  opinion  that  the  court  committed  no  error  in 
revising  to  give  the  jury  this  instruction.  It  utterly  ignores 
the  question  of  the  delivery  of  the  deed,  which  was  directly 
involved  in  the  issues  on  trial  before  the  jury.  Even  if  the 
^'vidence  showed  that  the  deed  was  signed  by  the  daughter 
of  the  appellee  in  her  presence  and  by  her  authority,  yet,  if 
the  evidence  failed  to  show  that  the  deed  thus  signed  had 
been  delivered  by  the  appellee,  or  by  her  authority,  the  deed 
would  not  be  binding  on  her,  and,  under  the  issues,  she  could 
recover.  In  the  recent  case  of  Henry  v.  Carson,  96  Ind.  412, 
it  was  well  said :  "A  deed,  delivered  without  the  knowledge, 
consent  or  acquiescence  of  the  grantor,  is  no  more  effectual  to 
pass  title  to  the  grantee  than  if  it  were  a  total  forgery,  al- 
though the  instrument  may  be  spread  upon  the  record,  and 
innocent  purchasers  are  not  protected."  And  see  the  author- 
ities there  cited. 

Appellant's  counsel  further  complain  of  the  court's  refusal 
to  give  the  jury  the  following  instruction  :  "  If  you  believe 
from  the  evidence  that  the  deed  from  the  plaintiff  to  the  said 
Hanna  was  duly  executed  and  delivered,  but  was  procured 
by  fraud,  or  that  the  consideration  therefor  never  was  paid 
by  the  said  Hanna  to  the  plaintiff,  yet,  if  you  shall  find  that 
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the  defendant,  the  Mercantile  Trust  Company,  is  an. innocent 
purchaser  for  value  of  said  property  through  the  said  Hanna^ 
without  notice  of  any  fraud  or  feilure  of  consideration,  it 
would  be  entitled  to  hold  the  property  under  such  convey- 
ance, and  the  plaintiff  can  not  recover." 

The  court  did  not  err,  we  think,  in  its  refusal  to  give  the 
jury  this  instruction.  It  was  not  applicable  to  the  issues  in 
the  cause,  and  was  calculated  to  misle9.d  and  confuse  the  jury 
by  directing  their  attention  to  questions  and  matt43rs  entirely 
outside  of  the  issues  iif  the  cause.  Neither  in  her  complaint^ 
nor  in  her  answers  to  appellant's  cross  complaint,  did  the  ap- 
pellee assert  or  claim  that  the  deed  of  the  property  to  John 
L.  Hanna  had  been  obtained  from  her*  by  fraud,  or  that  the 
consideration  therefor  had  never  been  paid.  She  tendered 
the  single  issue  by  her  verified  answer  to  the  cross  complaint, 
that  the  deed  of  her  property  to  John  L.  Hanna,  through 
which  the  appellant  claimed  title,  had  never  been  executed 
or  delivered  by  her,  and  that  the  same  was  not  her  act  and 
deed.  If  the  jury  found  this  issue  for  the  appellee,  as  they 
manifestly  did  from  their  verdict,  she  was  en  tit  hid  to  recover ; 
for,  in  such  case,  as  this  court  said  in  Henxry  v.  Carfforiy  supra y 
"  innocent  purchasers  are  not  protected." 

The  last  cause  for  a  new  trial,, which  is  insisted  upon  here 
by  appellant's  counsel  as  a  ground  for  reversing  the  judgment, 
was  alleged  misconduct  on  the  part  of  the  sworn  bailiff  hav- 
ing the  jury  in  charge.  This  is  not  one  of  the  statutory 
causes  for  which  a  new  trial  may  be  granted.  Stn^tion  559, 
R.  S.  1881.  The  cause  for  a  new  trial,  wliich  the  appellant, 
perhaps,  intended  to  assign,  was  alleged  misconduct  of  the 
jury  in  permitting  their  bailiff  to  enter  and  remain  in  the 
jury-room  for  an  unnecessary  period  of  time  during  their  de- 
liberations, etc.  If  this  had  been  the  form  of  the  cause  as- 
signed for  a  new  trial,  we  are  of  opinion,  however,  that  the 
court  might  well  have  found,  from  the  affidavits  and  counter- 
affidavits  filed  by  the  parties,  that  the  presence  of  the  bailiff 
of  the  jury  in  their  room,  during  their  deliberations,  was 
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necessary  to  the  proper  discharge  of  his  duties  as  bailiff,  and 
did  not  harm  the  appellant  in  any  manner.  Doles  v.  State, 
97  Ind.  555.  In  such  case,  of  course,  this  court  would  not 
disturb  the  finding  of  the  trial  court  on  the  weight  of  the 
evidence. 

A  careful  examination  of  the  record  of  this  cause  has  led 
us  to  the  conclusion  that  there  is  no  error  therein  which  au-. 
thorizes  or  requires  the  reversal  of  the  judgment.  The  judg- 
ment is  affirmed  with  costs.       , 

Filed  Dec.  12, 1884. 


No.  11,461. 

Curtis  et  al.  v.  Gooding. 

Mortgage. — Foreelosure. — PaHies. — Jvdgmeni. — A  decree  of  foreclosure  ia 
a  nullity,  as  to  one  of  several  owners  of  the  equity  of  redemption 
who  was  not  a  party  thereto,*  and  is  no  bar  to  another  suit  against  him 
to  foreclose. 

Samel — Subrogation, — PurekoKr  ai  Sheriff^s  Sale. — If,  in  such  case,  there 
has  been  a  sale  under  the  decree,  the  holder  of  the  sheriff's  certificate  of 
sale  is  by  subrogation  the  real  party  in  interest,  and  he  alone  can  main- 
tain the  second  suit. 

Same. — Husband  and  Wife. — Joint  Tenancy. — If  such  second  suit  be  against 
a  married  woman,  holding  with  her  husband  as  tenants  by  entireties, 
the  husband  also  is  a  proper  defendant. 

CouBTTS. — Junsdietum. — The  circuit  court,  being  a  court  of  superior  general 
jurisdiction,  has  the  jurisdiction  inherent  in  such  a  court,  and  a  specific 
statute  giving  it  jurisdiction  in  a  given  case  is  not  required. 

Reai.  Party  ik  Interbbt.— JTearfin^f.— The  defence  that  the  plaintiff  is 
not  the  real  party  in  interest  must  be  specially  pleaded. 

From  the  Jennings  Circuit  Court. 

T,  C  BatcheloTy  for  appellants. 

A.  O.  Smith  and  F.  T.  Hord,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  alleges  that  a  mort- 
gage of  real  estate  was  executed  to  her  by  John  C.  Curtis ; 
that  she  instituted  a  suit  to  foreclose  the  mortgage,  and  ob- 
tained a  judgment  and  decree ;  that  on  the  decree  the  land 
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was  sold ;  that  after  the  sale  she  discovered  that  the  land  had 
been  conveyed  by  the  mortgagor  to  James  B.  Curtis  and  his 
wife,  Carrie  Curtis,  and  that  the  latter  was  not  a  party  to  the 
foreclosure  suit ;  that  upon  discovering  that  the  land  had  been 
80  conveyed  she  paid  all  the  costs  of  the  former  suit,  and  in- 
stituted the  present  one. 

It  is  well  settled  that  if  the  owner  of  the  equity  of  redemp- 
tion is  not  made  a  party  to  the  suit,  the  decree  of  foreclosure 
is  void^  It  is  not  necessary  to  make  the  mortgagor  a  party, 
although  it  is  proper  and  is  the  better  practice,  but  it  is  in- 
dispensably necessary  that  the  person  to  whom  he  has  con- 
veyed should  be  a  party.  As  one  of  the  owners  of  the  land 
was  not  a  party,  the  decree  was  void  as  to  her,  and  the  appel- 
lee was  justified  in  treating  it,  so  far  as  she  was  affected,  as  a 
nullity,  and  if  it  be  a  mere  nullity,  it  can  not  stand  in  the 
way  of  a  second  suit. 

A  valid  decree  will  merge  a  mortgage  as  a  caase  of  action, 
though  it  does  not  destroy  the  priority  and  duration  of  the 
lien.  In  order  that  the  decree  shall  have  the  effect  to  merge 
the  cause  of  action,  it  must  be  a  valid  one,  since  to  rule  other- 
wise would  be  to  declare  that  a  null  thing  may  destroy  or 
take  up  a  valid  thing,  and  this  would  be  absurd.  While  it 
is  true,  as  contended,  that  a  decree  works  a  merger  of  the 
cause  of  action,  it  is  by  no  means  true  that  a  void  decree  does 
bring  about  such  a  result,  for  a  void  decree  is  in  legal  effect 
no  decree. 

The  first  paragraph  of  the  complaint  docs  show  that  the 
judgment  and  mortgage  are  both  unpaid,  and  counsePs  argu- 
ment on  this  point  rests  on  a  false  basis  and  must  fall. 

It  is  a  mistake  to  suppose  that  courts  possess  only  such 
powers  as  arc  expressly  conferred  upon  them  by  statute.  All 
courts  of  superior  general  jurisdiction  possess  judicial  powers 
independent  of  legislation.  Kealia  v.  Dicks,  72  Ind.  374 ; 
Cavanaugh  v.  Smithy  84  Ind.  380 ;  Sanders  v.  State,  85  Ind. 
318  (44  Am.  R.  29) ;  Uttle  v.  State,  90  Ind.  338  (46  Am.  R. 
224) ;  Earle  v.  Earle,  91  Ind.  27.    Among  these  general  powers 
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is  that  of  vacating  judgments  entered  by  mistake,  of  relieving 
against  judgments  procured  by  fraud,  and  of  annulling  void 
sales  and  entries  of  satisfaction  of  judgments  and  decrees.  It 
is  no  answer  to  such  a  suit  as  the  present  to  affirm  that  it  is  not 
expressly  provided  for  by  statute ;  it  is  enough  if  it  appears  to 
be  one  calling  into  exercise  an  inherent  power  resident  in  all 
such  courts.  The  adjudged  cases  recognize  and  enforce  the  prin- 
ciple that  a  judgment  which  has  no  force  may  be  treated  as 
a  nullity,  and  a  new  suit  instituted  ;  they,  indeed,  go  further, 
for  they  hold  that  the  proper  course  to  pursue  is  to  disregard  the 
invalid  judgment  entirely,  and  proceed  upon  the  original  cause 
of  action.  Chnyera  v.  Mericles,  75  Idd.  443 ;  Davenport  v. 
Soml,  6  Ohio  St.  459 ;  State  Bank  v.  AbboU,  20  Wis.  599 ; 
Strang  v.  Bedchy  11  Ohio  St.  283.  This  rule,  of  course,  does 
not  apply  where  the  judgment,  although  erroneous,  is  not  void. 
Where  an  owner  of  an  equity  of  redemption  is  not  a  party 
to  the  foreclosure  suit,  the  decree  really  adjudges  nothing  as 
to  him,  for  it  is  a  familiar  rule  that  no  one  is  bound  by  a  de- 
cree rendered  in  a  suit  to  which  he  was  not  a  party.  As  the 
decree  is  of  no  force  as  against  one  not  a  party,  it  is,  as  to  him, 
a  mere  nullity,  whatever  may  be  its  effect  upon  others,  who 
were  served  with  process.  Where  an  owner  of  an  equity  of 
redemption  is  not  a  party,  the  decree  can  not  merge  the  mort- 
gage, nor  can  a  sale  upon  it  work  a  satisfaction  as  to  the  per- 
son owning  the  equity  of  redemption  and  not  a  party  to  the 
suit.  In  commenting  a  second  suit  to  foreclose  such  an  equity, 
the  mortgagee  does  not  twice  vex  a  party  for  the  same  cause 
of  action,  for  there  was  never  any  suit  upon  the  cause  of  ac- 
tion urged  in  the  second  suit.  The  purpose  of  the  second 
suit  is  not  to  obtain  a  second  decree  against  the  same  party 
for  the  same  thing,  but  its  purpose  is  to  secure  the  foreclosure 
of  an  equity  of  redemption  not  touched  by  the  first  suit.  It 
is  perfectly  obvious,  therefore,  that  the  second  suit  is  not  the 
same  as  the  first,  and  that  it  is  an  essentially  different  suit 
prosecuted  against  a  different  person,  and  prosecuted  for  the 
purpose  of  reaching  a  different  interest.     Such  a  case  bears 
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no  resemblance  whatever  to  the  case  of  Hanna  v.  fkoUy  84 
Ind.  71. 

It  would  be  a  reproach  to  the  law,  if  a  party  to  a  suit  were 
precluded  from  bringing  a  subsequent  suit  to  foreclose  an 
equity  of  redemption  not  affected  by  the  first  suit,  for  the  reason 
that  its  owner  was  not  a  party.  The  law  is  not  subject  to  this 
reproach,  for  it  is  quite  well  settled  that  a  suit  may  be  main- 
tained to  bar  the  equity  of  one  who  was  not  a  party  to  the 
original  suit.  The  penalty  that  the  plaintiff  must  suffer  Ls 
the  payment  of  costs,  but  he  is  not  compelled  to  lose  his  lien 
or  his  debt.     Shirk  v.  AndrewSy  92  Ind.  509. 

It  is  true  that  a  decree  is  valid  as  to  the  parties  served  with 
process.  Waltz  v.  Borroway,  25  Ind.  380 ;  Dwiggir^  v.  Cboi, 
71  Ind.  579 ;  Hanna  v.  Scott,  supra. .  But  from  this  premisi* 
it  can  not  be  inferred  that  it  is  valid  as  to  persons  not  served, 
for  no  man  who  has  not  had  "  his  day  in  court "  is  bound  by 
the  decree  rendered  in  the  suit.  The  question  here  is  not 
whether  the  decree  was  valid  as  to  those  served,  but  whether 
it  was  valid  as  to  those  not  served.  That  the  decree  in  the 
first  case  was  not  valid  as  to  the  owner  of  the  equity  not 
made  a  party,  is  so  plain  that  no  more  than  a  bare  statement 
of  the  proposition  is  needed.  If  it  was  not  valid,  then  it  is 
idle  to  aasert  that  there  was  a  former  adjudication. 

We  do  not  deem  it  necessary  to  discuss  the  point  made  by 
counsel,  that,  as  Curtis  and  wife  were  tenants  by  entireties, 
the  decree  was  a  nullity  not  only  as  to  the  Wife,  but  also  as  to 
the  husband,  for  it  is  enough  for  the  present  to  hold,  as  we 
do,  that  as  to  the  owner  of  an  equity  of  redemption  not  a 
party  to  the  original  cause,  the  appellee,  upon  the  fects  stated 
in  the  complaint,  had  a  right  to  maintain  a  suit.  The  prime 
object  of  such  a  suit  is  to  secure  a  foreclosure  of  an  equity  of 
redemption  not  touched  by  the  first  decree,  and  it  is  not  ma- 
terial in  this  case  to  inquire  whether  that  equity  dwelt  in  a 
joint  tenant  or  a  tenant  in  common. 

Where  land  is  held  by  husband  and  wife  as  tenants  by  en- 
tiretieS;  and  the  wife  is  not  made  a  party  to  the  original  suit 
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to  foreclose,  it  is  proper,  if,  indeed,  not  absolutely  necessary, 
to  make  the  husband  a  party  to  the  second  suit  brought  to 
reach  the  wife's  interest. 

In  a  suit  to  foreclose  an  equity  of  redemption  not  reached 
by  a  suit  upon  the  same  mortgage,  it  is  not  necessary  to  make 
persons  parties  whose  rights  were  fully  adjudicated  by  the  first 
decree,  for  all  that  the  second  decree  can  properly  do  is  to 
foreclose  the  equity  of  the  person  not  a  party  to  the  orig- 
inal suit. 

There  may  be  unnecessary  allegations  in  both  the  first  and 
second  paragraphs  of  the  complaint,  but,  however  this  may 
be,  there  are  facts  stated  entitling  the  appellee  to  a  decree 
foreclosing  the  equity  of  redemption  of  the  defendant  who 
was  not  a  party  to  the  first  suit. 

The  pleas  of  former  adjudication  filed  by  the  appellants  arc 
not  good.  It  appears  from  their  allegations  that  the  rights 
arising  out  of  the  equity  of  redemption  vested  in  Mrs.  Cur- 
tis were  not  litigated,  and  could  not  have  been  litigated  in  the 
original  suit,  for  the  reason  that  she  was  not  a  party.  It  is 
-evident,  therefore,  that  the  former  judgment  does  not  operate 
Hjwn  the  same  estate  in  land  as  that  here  sought  to  be  reached, 
and  it  is  also  evident  that  there  was  no  judgment  ever  ren- 
<iered  against  the  person  whose  equity  of  redemption  it  is 
sought  by  this  suit  to  bar  and  foreclose. 

The  third  paragraph  of  the  answer  of  James  B.  Curtis  and 
the  second  paragraph  of  the  answer  of  Mary  Curtis  allege  that 
a  sale  was  made  on  the  decree  rendered  in  the  original  action, 
that  a  sheriff's  certificate  was  issued  to  the  appellee,  and  that 
it  was  by  her  assigned  to  Rose  Gooding.  These  answers,  af- 
ter setting  forth  (with  much  unnecessary  particularity)  the 
proceedings  prior  to  the  sale,  aver  that  the  certificate  issued 
by  the  sheriff  was  assigned  by  the  appellee  to  Rose  Gooding, 
and  that,  to  quote  the  language  of  the  pleader,  "  the  said  Rose 
<iooding  brought  her  action  against  John  C.  Curtis  and 
Charles  B.  Curtis  to  recover  possession  of  said  real  estate  by 
Vol.  99.- 
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roason  of  said  mortgage,  judgment,  sheriff's  sale,  certificate 
of  sale  and  assignment  thereof,  and  by  no  other  right  or  title 
whatever,  which  said  action  has  not  yiet  been  determined,  but 
was  pending  long  after  the  present  action  was  commenced, 
and  defendant  avers  that  by  reason  of  said  assignment  and 
sheriff's  deed  said  Rose  Gooding  is  now  the  owner  of  what- 
ever interest  the  said  plaintiff,  Mary  J.  Gooding,  ever  had  in 
said  mortgage,  the  debt  secured  thereby,  and  the  mortgaged 
premises."  We  think  that  the  facts  pleaded  show  that  Rose 
Gooding,  and  not  the  appellee,  is  the  real  party  in  interest. 

There  is  no  doubt  that  the  effect  of  the  assignment  of  the 
sheriff^s  certificate  was  to  divest  Mary  J,  Gooding  of  all 
rights  represented  by  it,  and  vest  them  in  her  assignee.  Rose 
Gooding.  Maddux  v.  WatkinSy  88  Ind.  74 ;  Conger  v.  BaJb^ 
cocky  87  Ind.  497 ;  Davis  v.  Langsdale,  41  Ind.  399 ;  SplaJrn 
V.  GdUespiCy  48  Ind.  397.  This  principle  is  illustrated  by  the 
case  of  Brovm  v.  Harrison,  93  Ind.  142,  where  it  was  held 
that  money  paid  to  redeem  land  sold  on  execution  went  to 
the  holder  of  the  sheriff's  certificate,  and  not  to  the  assignee 
of  the  judgment.  In  Hasselman  y.  Lowe,  70  Ind.  414,  it  was 
held  that  the  assignee  of  a  sheriff's  certificate  takes  all  the 
rights,  but  no  others,  that  his  assignor  possessed.  The  rights 
which  Mary  J.  Gooding  had  under  the  sale  evidenced  by  the 
sheriff's  certificate  were  in  Rose  Gooding  at  the  time  this  ac- 
tion was  begun,  and  the  only  question  that  admits  of  debate 
is  as  to  the  extent  and  force  of  the  rights  transferred  by  the 
assignment  of  the  certificate. 

The  general  rule  is  that  the  purchaser  at  a  sale  upon  a  de- 
cree of  foreclosure  succeeds  to  all  the  rights  of  the  mortgagee 
in  the  event  that  the  sale  proves  invalid.  The  purchaser 
either  secures  a  title  under  his  purchase,  or  the  sale  is  treated 
as  an  equitable  assignment  of  the  mortgage  to  him.  Robin- 
son V.  liyany  25  X.  Y.  320.  This  equitable  assignment  oper- 
ates to  subrogate  the  purchaser  to  all  the  rights  existing 
under  the  mortgage  upon  which  the  decree  was  founded. 
Short  V.  Sears,  93  Ind.  505;  Jones  v.  French,  92  Ind.  138, 
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see  auth.  p.  142;  Ray  v.  Betclion,  79  Ind.  56;  Muir  v. 
Berkshire,  52  Ind.  149;  Brobst  v.  Brock,  10  Wall.  519.  But 
the  present  case  is  stronger  than  most,  for  here  the  judgment 
against  the  mortgagor  was  valid,  and  the  only  infirmity  in 
the  proceedings  and  decree  is  that  the  rights  of  an  owner  of 
an  equity  of  redemption  were  not  adjudicated.  Rose  Good- 
ing stands  as  a  purchaser,  for  she  takes  all  the  rights  which 
her  assignor  possessed,  and  it  seems  very  plain  that  she  is 
the  only  party  in  interest,  as  Mary  J,  Gooding  has  no  right, 
estate  or  interest  at  all  left  in  her.  It  would  be  produc- 
tive of  much  confusion,  and  often  of  injustice,  to  permit  one 
party  to  claim  a  right  to  the  original  judgment  and  mortgage, 
and  at  the  same  time  allow  the  assignee  to  claim  title  under  a 
deed  issued  upon  the  foreclosure  sale.  The  rights  growing 
out  of  the  mortgage  which  lies  at  the  foundation  of  the  judg- 
ment and  decree  in  the  first,  as  well  as  in  the  subsequent  case, 
were  taken  from  the  mortgagee  by  the  assignment  of  the  cer- 
tificate, which  transferred  all  the  rights  of  the  assignor  to  the 
assignee.  The  doctrine  of  merger,  so  far  as  concerns  the  right 
of  action,  is  settled  by  our  decisions,  although  as  to  the  lien 
of  the  mortgage  there  is  no  merger.  Bowen  v.  Eichel,  91 
Ind.  22;  S.  C,  46  Am.  E.  574;  Gould  v.  Hayden,  63  Ind. 
443;  Eoansville  Gas-IAght  Co.  v.  State,  ex  rel,  73  Ind.  219 
(38  Am.  R.  129) ;  Lapping  v.  Duffy,  47  Ind.  51 ;  Ferris  v. 
Cravens,  65  Ind.  262 ;  Teal  y.  Hinchman,  69  Ind.  379.  The 
cause  of  action  which  the  mortgage  contained  passed  by  the 
assignment  of  the  certificate  to  Rose  Gooding. 

The  principal  right  passed  to  the  assignee  Rose  Gooding, 
and  with  this  principal  passed  all  incidents,  and  one  of  these 
incidents  was  the  right  to  secure  the  entire  estate  by  barring 
the  outstanding  equity  of  redemption  dwelling  in  an  owner 
not  made  a  party  to  the  first  foreclosure  suit.  It  can  not  be 
held,  without  violating  fundamental  doctrines,  that  the  prin- 
cipal right  can  reside  in  one  person,  and  an  incident,  insepara- 
bly connected  with  that  right,  exist  in  still  another  person. 
As  the  incident  owes  its  existence  to  the  prinbipal  right,  it  is 
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the  person  who  possesses  that  right  who  also  possesses  the  in- 
cident. The  two  things  are  inseparably  blended,  and  the 
owner  of  the  principal  is,  of  necessity,  the  owner  of  the 
subordinate  right  annexed  to  it. 

It  has  long  been  the  rule  that  the  defence  that  the  plain- 
tiiF  is  not  the  real  party  in  interest  must  be  sj>ecially  pleaded. 
Lamson  v.  Falhy  6  Ind.  308 ;  Swift  v.  Ellsworth,  10  Ind.  205  ; 
Garrison  v.  Clark,  11  Ind.  369;  Lawrence  v.  Long,  18  Ind. 
301 ;  Hereth  v.  Smith,  33  Ind.  514;  Trcadway  v.  Cobb,  18 
Ind.  36 ;  Mendenhall  v.  Baylies,  47  Ind.  475 ;  Felton  v.  Sinith, 
84  Ind.  485 ;  Board,  etc,  v.  Jameson,  86  Ind.  154.  It  is  not 
enough  to  state  in  general  terms  that  the  plaintiff  is  not  the 
real  party  in  interest,  but  facts  must  be  specifically  pleaded 
showing  who  is  the  real  party  in  interest.  In  Hereth  v.  Smith, 
supra,  the  court,  by  Worden,  J.,  in  speaking  of  an  answer 
setting  up  the  defence  in  general  terms,  said :  "  That  such 
pleading  is  bad  needs  the  citation  of  no  authorities,  but  for  the 
convenience  of  reference  we  cite  the  following :  Garrison  v. 
Clark,  11  Ind.  369;  Elder  v.  Smith,  16  Ind.  466;  Raymond 
V.  Pritchard,  24  Ind.  318;  Lewis  v.  Sheaman,  28  Ind.  427." 

It  was  necessary  for  the  appellants  to  set  forth,  with  rea- 
sonable particularity,  the  facts  showing  the  transfer  of  title  to 
Rose  Gooding,  and  it  can  not  be  justly  said  that  the  prolixity 
with  which  the  facts  are  pleaded  shows  that  the  answers  were 
designed  to  set  forth  some  other  defence.  The  old  maxim  in 
the  law  of  pleading,  that  surplusage  does  not  vitiate,  forbids 
the  conclusion  which  the  appellee  seeks  to  establish. 

It  is  true  that  a  plaintiff  in  his  pleadings  must  always  show 
title,  and,  where  the  general  denial  is  interposed,  must  always 
establish  it  by  his  evidence ;  but  this  rule  does  not  antagonize 
the  rule  laid  down  in  the  cases  to  which  we  have  referrecl. 
The  only  title  a  plaintiff  is  required  to  show  is  2i  prima  facie 
one,  and  in  order  to  defeat  such  a  title  facts  showing  some  one 
else  to  be  the  real  party  in  interest  must  be  specially  pleaded. 
This  case  supplies  an  apt  illustration.  Mary  J.  Gooding,  by- 
showing  a  note  find  mortgage  executed  to  her  made  out  a 
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prima  facie  title,  and  in  order  to  be  entitled  to  give  evidence 
tending  to  defeat  that  title,  it  was  necessary  for  the  appellants  to 
plead  the  decree,  sale,  execution  of  the  sheriff's  certificate, 
and  its  assignment  to  Rose  Gooding. 

Judgment  reversed. 

FDed  Dec.  16, 1884. 


No.  10,990. 

Carr  t?.  Kolb,  Superintendent. 

Highways. — DedicaUim, — Dedication  of  land  to  public  use  as  a  highway 
maj  be  inferred  from  public  use  thereof  as  such  for  nineteen  years,  with 
the  consent  of  the  owner,  together  with  his  acts  and  declarations  ex- 
planatory of  his  intention,  and  surrounding  circumstances. 

From  the  White  Circuit  Court, 

A.  W.  Reynolds  and  E.  B.  Selkrs,  for  appellant. 
if.  M.  Sill  and  T.  F.  Palmer,  for  appellee. 

BiCKNELL,  C.  C. — The  appellant  brought  this  suit  against 
the  appellee,  as  superintendent  of  roads,  to  restrain  him  by 
injunction  from  removing  the  appellant's  fence.  The  appel- 
lee threatened  to  remove  the  fence  because  it  was  obstructing 
a  highway ;  the  appellant  claimed  that  the  fence  was  on  his 
own  land  and  not  in  the  highway. 

The  court  tried  the  cause  upon  complaint,  answer  and  re- 
ply, and  found  for  the  defendant,  overruled  the  plaintiff's 
motion  for  a  new  trial  and  rendered  judgment  on  the  finding. 
The  plaintiff  appealed.  He  assigns  as  error  the  overruling 
of  the  motion  for  a  new  trial.  The  reasons  stated  for  a  new 
trial  were,  that  the  finding  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  law  and  the  evidence.  The  suit  was 
commenced  in  September,  1882.  The  fence  in  controversy 
was  built  in  June  or  July,  1882. 

There  are  two  questions  in  the  case:  First,  Was  the  high- 
way located  in  the  proper  place  ?     Second.  Was  there  suffi- 
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cient  proof  of  a  dedication  by  the  plaintiflF  to  the  public  of 
the  highway  as  it  was  ? 

It  is  by  no  means  clear  upon  the  evidence,  that  there  was 
any  mistake  in  the  location  of  the  highway ;  there  was  evi- 
dence tending  to  show  that  the  center  line  of  the  highway 
as  theretofore  used  by  the  public  was  the  true  line;  but  whether 
there  was  a  mistake  or  not,  there  wa^  evidence  tending  to 
show  a  dedication  of  the  highway,  as  located,  by  the  plaintiff 
to  the  public,  and  an  acceptance  thereof  by  the  public. 

It  appeared  in  evidence  that  the  highway  was  laid  out  and 
opened  in  1851,  under  proceedings  authorizing  the  location 
thereof  on  the  half  mile  line  in  section  6,  of  town.  25,  of 
range  4  west,  and  was  used  ever  afterwards  by  the  public  as 
a  highway,  forty  feet  wide,  twenty  feet  on  each  side  of  said 
line,  until  June  or  July,  1882,  when  the  fence  in  controversy 
was  built  by  the  plaintiff;  that  the  plaintiff,  about  nineteen 
years  before  suit  brought,  he  then  and  ever  since  owning 
lands  bounded  by  said  highway  on  the  west,  built  a  fence 
along  said  highway  and  kept  it  there  continuously  on  the 
east  line  of  the  highway  until  recently,  when  he  ascertained 
as  he  supposed,  that  the  center  line  of  said  highway  was  not 
the  true  half  mile  line  of  said  section  5,  and  then  he  built  the 
fence  in  controversy  where  he  supposed  he  had  a  right  to  put 
it,  eight  feet  nearer  the  center  of  the  road  than  the  old  fence. 

It  appeared  that  the  old  fence  left  the  road  forty  feet  wide 
free  from  obstruction,  and  that  during  all  of  said  nineteen 
years,  and  up  to  the  time  the  new  fence  was  built,  the  plain- 
tiff made  no  claim  against  the  public  use  of  said  highway  as 
opened,  but  that  during  all  of  said  time  the  same  has  been 
used,  worked  and  improved  by  the  public  without  any  objec- 
tion from  the  plaintiff,  and  with  his  knowledge.  In  the  City 
of  Columbus  V.  Dahn,  36  Ind.  330,  this  court,  by  Worden, 
J.,  said :  "  The  question,  whether  a  person*  intends  to  make  a 
dedication  of  ground  to  the  public  for  a  street  or  other  pur- 
pose, must  be  determined  from  his  acts  and  statements  ex- 
planatory thereof,  in  connection  with  all  the  circumstances 
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that  surround  and  throw  light  upon  the  subject.  *  *  *  And 
this  is  on  the  principle  tliat  the  public  have  the  right  to  sup- 
pose that  a  man  intends  what  his  outward  conduct  and  state- 
ments indicate.  *  *  Men,  in  all  the  aftairs  of  life,  are  pre- 
sumed to  intend  whtit  is  fairly  and  clearly  indicated  by  their 
acts  and  conduct ;  and  where  the  rights  of  the  public  or  third 
parties  are  concerned,  they  have  a  right  to  act  upon  such  pre- 
fiiunption." 

In  Holcrafb  v.  Klngy  25  Ind.  352,  where  the  road  had  been 
laid  out  four  and  a  half  rods  west  of  its  true  line,  this  court 
said:  "Public  highways  may  be  established  in  this  State, 
first,  by  order  of  the  board  of  commissioners  of  the  county; 
secondly,  by  express  grant ;  thirdly,  by  dedication,  arising  by 
presumption  from  a.  continued  use  of  the  place  for  a  consider- 
able period  of  time  by  the  public  as  a  public  highway,  with  a 
knowledge  thereof  by  the  owner,  and  without  objection  on  his 
part/*  See,  also,  Faust  v.  City  of  Huntington,  91  Ind.  493 ; 
Boardy  etc.,  V;  Huff,  91  Ind.  333 ;  Grem  v.  Elliott,  86  Ind.  53  ; 
Ross  v.  Thompson,  78  Ind.  90;  Campbell  v.  O'Brien,  75  Ind. 
222  ;  Summers  v.  State,  51  Ind.  201;  Fisher  v.  Hobbs,  42  Ind. 
276;  City  of  EvansvUle  v.  Evans,  37  Ind.  229;  Hartv.  Trus- 
tees, etc.,  15  Ind.  226 ;  State  v.  Hill,  10  Ind.  219.  The  cases 
of  Mansur  v.  State,  60  Ind.  357,  and  Bidinger  v.  Bishop,  etc.^ 
76  Ind.  244,  cited  by  the  appellant,  are  not  in  conflict  with 
any  of  the  other  cases  above  cited. 

We  think  the  finding  was  sustained  by  sufficient  evidence, 
and  was  not  contrary  to  law.  The  judgment  ought  to  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 
Filed  Jan.  26, 18^.    Petition  for  a  rehearing  overraled  Jan.  1,  1884. 
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No.  10,879. 

i^_^|  Bauer  v.  The  City  op  Indianapolis  et  al. 

171  4961  Supreme  Court. — Evidence. —  Witness, — Record, — Exception, — An  exception 
to  the  ruling  of  the  trial  court,  in  refusing  to  permit  a  party  to  put  a 
question  to  his  owiT  witness,  presents  no  question  in  the  Supreme  Court 
unless  the  record  shows  the  evidence  intended  to  be  elicited,  and  that 
the  court  was  informed  thereof. 
City. — Sidewalk, — Negligence, — Evidejice. — In  a  suit  against  a  city  for  an  in- 
jury received  in  consequence  of  an  obstruction  upon  a  sidewalk,  evidence 
that  others  had  passed  over  it  without  injury  is  not  admissible;  nor  ia 
evidence  that  the  plank  crossing,  which  was  the  obstruction,  was  not  dif- 
ferent from  the  generality  of  crossings  of  like  character  in  the  city. 

From  the  Superior  Court  of  Marion  County. 

A,  C,  Harris  and  W,  H,  Calkins^  for  appellant. 

R,  B,  DuncaUy  C,  W.  Smith  and  ./.  8.  Duncan,  for  appellees- 

CoLERiCK,  C. — This  action  was  brought  by  the  appellant 
against  the  appellees  to  recover  damages  sustained  by  him  in 
the  breaking  of  his  leg,  which  was  caused,  as  alleged,  by  his 
falling  upon  a  sidewalk  in  the  city  of  Indianapolis,  In- 
diana. It  was  averred  in  the  complaint,  that  the  appellee 
Baker,  without  leave  or  license  from  his  co-appellee,  the  city 
of  Indianapolis,  had  unlawfully,  carelessly  and  negligently 
obstructed  a  sidewalk,  adjoining  certain  real  estate  owned  by 
him,  in  said  city,  by  causing  to  be  placed  thereon  a  large 
number  of  heavy  planks  and  timbers,  which  raised  the  other- 
wise  even  surface  of  the  sidewalk,  at  said  point,  several  inches 
higher  than  it  was  on  either  side  of  the  obstruction,  and  ren- 
dered paasage  over  the  sidewalk  dangerous  to  travellers  pass- 
ing thereon,  and  that  the  city  had  notice  of  the  dangerous 
obstruction  of  said  sidewalk,  which  remained  thereon,  and 
was  maintained  by  said  Baker,  with  the  knowledge  of  the 
city,  for  the  period  of  three  months,  and  that  the  city,  for 
said  period  of  time,  had  careleasly  and  negligently  suflFered 
and  permitted  said  obstruction  to  remain  thereon,  without  at- 
tempting to  remove  it,  and  that  the  appellant,  without  fault 
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or  negligence  on  his  part,  and  whilst  using  due  care,  on  the 
23d  day  of  December,  1880,  in  passing  over  and  along  said 
sidewalk  in  the  dusk  of  the  evening,  while  said  obstruction 
was  partially  obscured  by  snow,  was  violently  thrown  to  the 
ground,  in  consequence  of  said  obstruction,  and  his  leg  was^ 
thereby  firactured  and  broken,  etc.     Wherefore,  etc. 

To  this  complaint,  an  answer  of  general  denial  was  filed. 
The  issues  were  tried  by  a  jury,  who  returned  a  verdict  in 
lavor  of  the  appellees,  upon  which,  over  a  motion  for  a  new 
trial,  judgment  was  rendered. 

The  only  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial,  and  of  the  many  causes  specified  in  its  support 
the  only  ones  that  are  urged  in  this  court  are  the  rulings  of 
the  court  below  in  the  admission  and  exclusion  of  certain 
evidence,  which  is  recited  in  the  motion,  and  the  giving  by 
the  court  to  the  jury  of  certain  instructions,  to  which  we  will 
hereafter  more  fully  refer. 

To  properly  appreciate  the  questions  submitted  for  our  con- 
sideration, it  is  essential  that  the  facts  in  the  case  should  be 
briefly  stated.  The  following  statement  of  the  facts  appears 
iQ4;he  appellant's  brief,  and  we  find,  on  an  examination  of  the 
record,  that  it  is  in  harmony  with  and  fully  supported  by  the 
evidence  adduced  at  the  trial : 

"  The  plaintiff  relied  for  a  recovery  on  the  facts  following : 
That  on  the  evening  of  the  23d  day  of  December,  1880, 
about  dusk,  he  was  walking  on  the  sidewalk,  at  a  brisk  pace, 
on  the  north  side  of  South  street,  and  on  the  south  side  of 
the  lot  owned  by  the  defendant  Baker,  in  the  city  of  Indi- 
anapolis ;  that  Baker  had,  some  one  or  two  years  before  that 
time,  laid  a  carriage  way  across  the  sidewalk,  for  his  own 
private  use,  which  was  made  of  heavy  two  and  one-half  or 
three  inch  plank,  laid  lengthwise  on  the  pavement;  that 
either  from  imperfect  construction,  or  by  having  warped  in 
the  sun,  the  ends  of  the  planks  stuck  up  above  the  surface  of 
the  sidewalk  from  one  to  four  inches,  some  sticking  up  higher 
than  others ;  that  on  the  afternoon  of  said  23d  day  of  De- 
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ceniber  a  light  skifk  of  snow  had  fallen,  perhaps  half  an  inch, 
which  partially  covered  the  defects  in  the  sidewalk ;  that  he 
stepped  with  his  right  foot  on  the  ends  of  the  planks,  which 
slipped  off  with  such  force  that  it  caused  him  to  fall  and 
break  his  leg  and  hurt  his  arm." 

The  first  question  presented  for  our  consideration  is  the  ac- 
tion of  the  court  in  excluding  certain  evidence.  It  appears 
that  James  T.  Marshall,  a  police  officer  of  the  city,  was  called 
by  the  appellant  as  a  witness,  and  testified,  among  other 
things,  that  he  heard  the  appellant  groan,  and  that  he  went 
to  his  rescue  after  he  fell,  and  found  him  lying  on  the  planks, 
apparently  hurt,  and  that  he  helped  him  up,  and  assisted  him 
home.  In  his  examination-in-chief  he  alluded  to  a  conver- 
sation he  had  with  the  appellant  when  he  first  went  up  to  him, 
but  did  not  state  what  was  said  in  the  conversation.  The  bill 
of  exceptions  shows  that  on  his  cross-examination  «nd  re-ex- 
amination, he  testified  as  follows : 

Cross-examination. 

"  Question.  He  told  you  he  had  slipped  and  fallen,  did  he  ? 
Answer.  I  could  not  tell  you  the  exact  words  the  gentleman 
said,  with  the  exception  of  some  few  things  that  bore  on  my 
mind. 

^^Ques.  You  asked  him  how  it  happened,  did  you  not? 
Ans.  No,  sir;  he  said  this  way,  he  says,  ^  Now  I  have  made  a 
good  day's  work.' 

"  Ques.  (Interrupting.)  I  do  not  care  about  that,  I  want 
to  know  what  he  said  about  slipping  ?  Ans.  He  said  he  had 
fell  there,  and  hurt  himself. 

"  Ques.  Did  he  say  he  had  slipped  and  fallen  ?  Ans.  That 
is  something  I  could  not  tell  you. 

"  Ques.  You  do  not  know  what  he  said  on  that  subject  ? 
Ans.  No,  sir;  not  on  that  one  specific  subject,  but  I  remember 
of  other  statements  he  made  to  me." 

Re-examination. 

'^Ques.  Now  I  wish  you  would  go  ahead  and  give  the 
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whole  of  that  conversation  at  the  time  the  plaintiff  fell  there, 
you  have  given  part  of  it,  now  give  the  whole  of  it  ? 

^^  Objected  to  as  incompetent,  except  so  far  as  it  pertains  to 
how  the  plaintiff  fell. 

"  Court.  To  that  extent  I  sustain  the  objection. 

"  To  which  ruling  of  the  court  the  plaintiff,  by  his  coun- 
sel, then  and  there  excepted. 

"Ans.  There  was  nothing  said  any  more  about  his  slipping 
and  felling.     The  rest  was  in  relation  to  his  family." 

If  any  error  was  committed  by  the  court  in  its  ruling  in 
sustaining,  to  the  extent  stated,  the  objection  to  the  question 
propounded,  which  we  need  not  decide,  it  was  harmless,  as  it 
clearly  appears  by  the  answer  of  the  witness  to  the  question 
last  propounded,  that  he  had  repeated,  on  his  cross-examina- 
tion, all  that  was  said  to  him  by  the  appellant  in  the  conver- 
sation alluded  to,  that  was  relevant  or  material  to  the  issues  in 
the  case.  It  is  insisted  by  the  appellant  that  it  was  com- 
petent for  him  to  give  in  evidence  his  exclamations  of  pain 
and  suffering,  caused  by  the  injury.  Such  is-  the  law,  see  1 
Greenl.  Ev.,  section  102;  but  it  has  been  often  held  by  this 
court  that  ''The  sustaining  of  an  objection  to  a  question 
asked  by  a  party  to  his  own  witness  is  not  available  as 
error  in  this  court,  unless  the  record  shows  that  the  trial 
court  was  informed  what  was  proposed  to  be  proved  by  the 
answer  to  the  question."  See  Conden  v.  Morningslar,  94 
Ind.  150,  and  the  cases  there  cited.  In  this  ease  no  such 
information  was  imparted  to  the  court.  The  record  fails  to 
show  that  any  question  relating  to  that  subject  was  ever  pro- 
pounded by  the  appellant.  No  available  error,  if  any,  was 
committed  by  the  court  in  its*  ruling. 

The  record  shows  that  the  following  evidence  was  intro- 
duced by  the  appellees  on  the  trial,  over  the  objection  of  the 
appellant : 

"  Benjamin  Davis  testified  as  follows : 

"Question.   State   whether  you  ever  fell,   stumbled,  or 
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stumped  your  toe  on  that  place  going  along  over  it  ?  Answer. 
I  never  stumbled  over  it. 

"  Ques.  Who,  if  any  one  else,  did  you  ever  see  stumble 
there  ?     Ans.  I  never  saw  anybody, 

"  Ques.  Who,  if  any  one,  did  you  ever  hear  of  doing  any- 
thing of  that  kind  prior  to  your  hearing  of  this  plaintiff 
stumbling  there  ?  Ans.  I  have  no  recollection  of  hearing  of 
any  one  stumbling  or  falling  there. 

"  Ques.  What  difference,  if  any,  did  you  notice  between 
this  crossing  and  the  generality  of  crossings,  as  you  observed 
them?  Ans.  It  would  about  average  with  the  other  crossings. 

"Ques.  You  state  that  as  a  fact,  do  you?  Ans.  I  state 
that  as  my  judgment. 

"  Ques.  You  say  that  is  your  judgment,  based  upon  what? 
Ans.  The  general  appearance  of  the  crossing  with  others. 

:|e  :ic  ^e  ^fc.^c  ^f:  :1c  :ic  :|c  :1c  :(c 

"  James  Caldwell  testified  as  follows : 

"  Ques.  If  you  ever  stumbled  or  fell,  or  saw  any  one  stum- 
ble or  fall,  then  tell  the  jur}'  ?     Ans.  I  never  did. 

"  Ques.  What,  if  anything,  did  you  ever  hear  of  any  one 
stumbling  or  falling  there  before  Mr.  Bauer  was  hurt  ?  Ans. 
I  never  did. 

"  Ques.  Have  you  observed  other  crossings  a*?  you  would  be 
travelling  around  the  city  ?     Ans.  Yes,  sir,  I  have. 

"  Ques.  What  difference,  if  any,  would  there  be  between 
the  generality  of  them  and  this  one  ?  Ans.  I  have  seen  some 
worse  ones  and  some  better. 

"Ques.  As  a  fact,  how  is  it  as  to  the  generality  of  the  oth- 
ers you  have  seen  ?    Ans.  As  good." 

Similar  questions  were  asked  by  the  appellees  of  other  wit- 
nesses, and  answered  by  them. 

The  court  erred  in  permitting  the  appellees  to  prove  that 
persons  other  than  the  appellant  had  safely  passed  over  the 
crossing  in  question.  The  evidence  was  incompetent.  Sec 
Kidder  v.  Dunstable,  11  Gray,  342 ;  Temperance  Hall  Assort 
of  Trenton  v.  Giles,  33  N.  J.  L.  260.     In  the  case  first  cited 
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it  was  held  that  in  an  action  against  a  town  for  injuries  sus- 
tained from  a  defect  in  a  highway,  evidence  that  persons  other 
than  the  plaintiff  had  passed  and  repassed  the  place  in  safety 
was  inadmissible.  And  in  the  case  last  cited  it  was  held  that 
it  wa.s  not  competent,  on  the  part  of  the  defendant,  to  prove 
that  persons  had  passed  and  repassed  without  accident  the 
area  opening  into  the  sidewalk  in  which  the  plaintiff  had  fallen 
and  was  injured.  The  court  said  :  "  The  reason  for  excluding 
all  evidence  of  this  character  is,  that  it  would  lead  to  the  trial 
of  a  multitude  of  distinct  issues,  involving  a  profitless  waste 
of  the  time  of  the  court,  and  tending  to  distract  the  attention 
of  the  jur)"  from  the  real  point  in  issue,  without  |K)ssessing 
the  slightest  force  as  proof  of  the  matters  of  fact  involved." 

It  was  correctly  stated  by  this  court  in  Xave  v.  Flack,  90 
Ind.  205  (46  Am.  R.  205) : "  If  the  place  was  actually  dangerous, 
then  the  feet  that  others  had  used  it  and  escaped  unhurt  would 
not  relieve  the  ap{)ellants  from  liability.  The  ruling  question 
was  whether  the  place  was  in  truth  dangerous,  and  if  it  was 
shown  to  be  so  then  the  fact  that  others  had  used  it  in  safety 
would  not  change  its  character,  nor  deprive  the  appellee  of  his 
right  to  redress.  A  place  proved  to  be  unsafe  may  have  been 
used  without  harm,  but  because  this  has  been  done  does  not 
alter  its  actual  condition.  Men  may  and  do  use  unsafe  places 
without  receiving  injury,  biit  this  does  not  show  that  a  place 
proved  to  be  really  dangerous  is  not  so." 

The  case  of  City  of  Delphi  v.  Lowery,  74  Ind.  520,  is  not 
in  conflict  with  the  views  above  expressed.  In  that  case  it 
was  properly  held  that  for  the  purpose  of  showing  that  a 
municipal  corporation  had  notice  of  a  dangerous  place  within 
or  near  the  limits  of  one  of  its  streets,  evidence  that  other 
persons  had  previously  been  injured  there  is  competent. 
The  doctrine  there  declared  is  now  established  as  the  law  by 
the  current  and  weight  of  authority.  But  such  proof  does 
not  authorize  the  city  to  prove  that  other  persons  had  passed 
the  place  in  safety.  Such  negative  evidence  would  have  no 
force  or  weight,  for  the  reasons  stated  in  Nave  v.  Flack,  supra. 
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The  court  also  erred  in  allowing  the  appellees  to  prove  that 
there  was  no  difference  between  the  crossing  in  question  and 
the  generality  of  crossings  of  like  character  in  the  city.  Ev- 
idently, the  purpose  and  tendency  of  the  evidence  were  to  show 
that  in  respect  to  its  safety  to  persons  passing  over  it  the 
crossing  in  question  compared  favorably  with  other  sim- 
ilar crossings  in  the  city.  If  it  did,  such  fact,  although  es- 
tablished by  incontrovertible  proof,  would  not  shield  the  ap- 
pellees from  liability  to  one  who,  without  fault  or  negligence 
on  his  part,  was  injured  in  passing  over  it,  by  reason  of  its 
dangerous  condition,  as  it  was  the  duty  of  the  owner  of  the 
property  upon  which  it  existed  to  see  that  the  crossing  was 
at  all  times  safe  and  free  from  danger  to  persons  lawfully  pass- 
ing over  it,  regardless  of  the  condition  of  other  like  crossings. 
The  law  in  such  a  case  will  afford  no  immunity  from  liability 
to  the  injured  person  by  proof  that  the  crossing  was  no  more 
dangerous  than  other  crossings  of  a  similar  character  in  the 
city.  If  they  were  all  equally  dangerous  to  cross,  it  would 
constitute  no  defence  to  the  action.  The  evidence  was  irrel- 
evant and  immaterial,  and  therefore  incompetent.  See  Bliss 
V.  Wilbrahaniy  8  Allen,  564,  where  it  was  held  that  in  an  ac- 
tion against  a  town  to  recover  damages  for  an  injury  by  rea- 
son of  a  defective  bridge,  no  exception  lies  to  the  exclasion  of 
a  question,  put  to  the  defendant,  as  to  how  the  bridge  com- 
pared on  the  day  of  the  accident,  in  respect  to  its  safety  and 
state  of  repair,  with  other  bridges  of  like  character  on  roads 
of  like  amount  of  travel. 

The  court  in  its  fifth  instruction  stated  to  the  jury,  among 
other  things,  that  they  might  consider  "how  often,  if  at  all, 
persons  other  than  the  plaintiff,  and  before  the  alleged  injury 
to  him,  passed  over  the  crossing  without  stumbling  or  slip- 
ping upon  it,"  and  in  its  fourth  instruction  stated  that,  "  in 
determining  whether  or  not  the  sidewalk  in  question  was  rea- 
sonably safe  at  the  time  of  the  alleged  accident  to  the  plain- 
tiff," the  jury  might  consider,  among  other  things,  "  how  it 
compared  in  its  general  character  with  the  generality  of  sim- 
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ilar  plank  crossings  over  sidewalks  in  the  city  of  Indianapo- 
lis." These  two  instructions,  to  the  extent  quoted  at  least, 
were,  for  the  reasons  above  stated,  erroneous. 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  for  the  error  so  committed  the  judgment  ought  to  be  re- 
versed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed at  the  costs  of  the  appellees,  and  the  cause  is  remanded 
with  instructions  to  the  eourt  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
FUed  Dec.  17, 1884. 
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Interbogatories  to  Jury. — Svhmimon. — General  Verdict, — Answers  by 
the  jury  to  interrogatories,  where  it  does  not  appear  by  the  record  that 
the  interrogatories  had  been,  by  the  court,  submitted  to  the  jury,  can 
not  override  a  general  verdict. 

Sake. — Harmless  Error. — ^To  refuse  to  sSnd  interrogatories  to  the  jury,  an- 
swers to  which  could  not  overrule  or  antagonize  a  general  verdict,  is  a 
harmless  error. 

Evidence* — Eeeoi^ds. — Parol  evidence  of  the  contents  of  a  public  record  i» 
inadmissible. 

Same. — The  contents  of  a  book  kept  in  another  State,  called  a  "  transfer- 
book,"  not  shown  to  be  a  public  record,  are  not  admissible  in  evidence 
against  one  who  did  not  make  the  entries  therein. 

Same. — Swamp  Lands. — Judvcval  Krvjicledge. —  Title. — Courts  take  judicial 
knowledge  of  the  act  of  Congress  of  September  28th,  1850,  granting 
swamp  lands  to  the  States,  and  a  patent  for  such  lands  from  the  United 
States  to  the  State  of  Iowa,  dated  in  1869,  is  suflScient  proof  of  title  in 
that  State  at  the  date  of  the  act  of  Congress. 

Same. — Deed. — Breach  of  Covenant. — Seizin. — In  a  suit  ifh  breach  of  cove- 
nant of  seizin  in  a  deed,  the  plaintiff  by  his  evidence  showed  a  chain  of 
deeds  beginning  with  one  from  K.,  made  in  1868,  and  extending  to  the 
defendant,  and  then  title  in  the  State  of  Iowa  granted  by  the  United 
States  in  1850. 

Held,  that  title  in  the  State  of  Iowa  in  1850  was  not  inconsistent  with  title 
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in  K.  in  1868,  and,  therefore,  this  evidence  failed  to  show  a  breach  of 
the  covenant,  the  burden  of  which,  under  an  answer  of  general  denial, 
was  on  the  plaintiff*. 

From  the  Superior  Court  of  Allen  County, 

A.  A.  Chapin,  for  appellant. 

B.  S.  Robertson  and  J.  B.  Harper,  for  appellee. 

Black,  C. — The  appellant  sued  the  appellee  for  breach  of 
the  covenant  of  seizin  in  a  deed  of  conveyance  of  certain 
land  situated  in  Palo  Alto  county,  Iowa,  executed  by  the  ap- 
pellee to  the  appellant. 

The  complaint  showed  the  conveyance  for  a  valuable  con- 
sideration and  the  covenant,  exhibited  the  deed,  denied  tlu* 
defendant's  seizin,  and  alleged  that  the  paramount  title  was 
in  other  persons,  not  named. 

There  was  an  answer  of  general  denial,  and  the  issue  thus 
formed  was  tried  by  a  jury.  A  general  verdict  for  the  de- 
fendant, with  answers  to  interrogatories,  was  returned.  The 
plaintiflF's  motion  for  judgment  on  these  answers  to  interrog- 
atories, and  his  motion  for  a  new  trial,  were  overruled.  The 
rulings  upon  these  motions  are  assigned  as  errors. 

The  record  does  not  show  that  the  interrogatories  to  which 
answers  were  returned  were  considered  by  the  court,  or  by  it 
submitted  to  the  jury.  Under  many  decisions  of  this  court, 
based  upon  the  statute,  we  are  not  required  to  examine  the 
action  of  the  court  in  overruling  the  motion  for  judgment. 
Cleveland,  etc.,  iJ.  W.  Co.  v.  Bowen,  70  Ind.  478 ;  Cincin- 
nati, etc.,  R.  R.  Co.  V.  Heim,  97  Ind,  525. 

It  does  appear  that  the  plaintiff  asked  the  court  in  WTit- 
ing  to  require  the  jury,  if  they  should  return  a  general  ver- 
dict, to  answer  three  certain  interrogatories,  and  that  the  court 
refused  to  submit  these  interrogatories  or  either  of  them  to 
the  jury.  This  refiisal  was  assigned  as  a  cause  for  a  new 
trial.  These  questions  related  to  matters  as  to  which  there 
was  no  evidence.  Without  regard  to  the  fact  that  the  inter- 
rogatories answered  do  not  appear  to  have  been  submitted  to 
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the  jury  by  the  court,  inasmuch  as  the  jury  could  not  prop- 
erly return  any  answers  to  these  questions  which  were  sub- 
mitted to  the  court  that  could  override  or  help  to  override 
the  general  verdict  or  in  any  way  affect  the  result  reached, 
the  appellant  was  not  harmed  by  the  refusal  to  submit  these 
questions  to  the  jury. 

Some  of  the  caases  assigned  in  the  motion  for  a  new  trial 
related  to  the  suppression  of  certain  parts  of  the  deposition's 
of  Thomas  Walsh  and  William  E.  Cullen.  It  appeared  in 
evidence  that  the  appellee,  who  conveyed  the  land  in  question 
to  the  appellant  on  the  1st  of  November,  1877,  derived  his 
title  through  a  deed  executed  to  him  August  18th,  1873,  by 
Allen  P.  Shoaff,  to  whom  a  deed  of  conveyance  was  executed 
December  12th,  1870,  by  J.  W.  VanMyers,  whose  title  came 
to  him  by  a  deed  of  conveyance  executed  to  him  by  C.  H. 
Kingsley,  June  8th,  1868. 

There  was  also  introduced  in  evidence  by  the  plaintiff  a 
quitclaim  deed  for  said  land  executed  by  Chauncey  H.  Kings- 
ley  and  wife  to  one  Charles  C  Smeltzer,  on  the  21st  of  Octo- 
ber, 1869. 

The  purpose  of  the  parts  of  the  deposition  suppressed  was 
to  show  the  date  of  the  filing  for  record  of  said  last  men- 
tioned deed  in  the  recorder's  office  of  said  county. 

The  witness  Walsh  was  the  recorder  of  deeds  of  said 
county  of  Palo  Alto.  He,  having  produced  a  book  in  his 
possession,  as  such  recorder,  marked  "General  Index  of 
Deeds ''  on  the  back,  was  examined  as  follows : 

"  Q.  2.  Please  turn  to  this  index,  under  the  letter  K,  and 
see  if  there  is  any  entry  of  the  indexing  of  a  deed  from 
Kingsley,  C.  H.,  to  C.  C.  Smeltzer,  and  if  there  is,  state  what 
it  18  ?  A.  There  is,  which  is  as  follows :  Under  the  head  of 
grantor,  Kingsley,  C.  H.,  to  C.  C.  Smeltzer,  grantee ;  date  of 
filing  Nov.  23,  1869;  date  of  instrument  Oct.  21st,  1869; 
character  of  instrument,  quitclaim  ;  then  record  book  C,  page 
225  ;  description,  S.  W.  i  of  7—97—31,  with  other  land. 
Vol.  99.-5 
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"  Q.  3,  Compare  your  answer  to  question  2,  and  see  if  it 
compares  strictly  with  tlie  record  in  the  index.  A.  It  does 
so  compare." 

The  witness  Cullen  was  examined  concerning  the  same 
book,  as  follows  : 

"  Q.  2.  Turn  to  this  original  index,  and  state  if  you  find 
any  entry  of  a  deed  from  Kingsley,  C.  H.,  to  C.  C.  Smeltzer, 
and  if  so,  what  it  is?  A.  I  do,  and  it  is  as  follows :  Under 
the  head  of  grantor,  Kingsley,  C.  H.;  grantee,  C.  C  Smelt- 
zer ;  date  of  filing  Nov.  23d,  1869 ;  date  of  instrument  Oct. 
21st,  1869;  character  of  instrument,  quitclaim ;  w^here  re- 
corded, book  C.  225 ;  description,  S.  W.  i  7—97—31,  with 
other  lands. 

"  Q.  3.  Examine  your  answer  to  question  2  and  see  if  it 
compares  with  the  record  in  the  index.  A.  It  does  compare.'^ 

The  answers  of  these  two  witnesses,  which  we  have  quoted, 
were  struck  out.  Such  an  official  record  in  another  State  can 
not  be  proved  in  this  State  by  parol  evidence  of  its  contents, 
but  it  may  be  proved  by  a  copy  thereof.  Whether  it  must  be 
proved  by  a  copy  authenticated  as  provided  for  by  the  act  of 
Congress  on  that  subject,  or  may  be  proved  by  an  examined 
copy  set  forth  in  a  deposition,  we  need  not  decide,  for  we 
think  that  the  answers  struck  out  did  not  show,  or  purport  to 
show,  a  copy  of  the  entry  about  which  the  witnesses  testified. 

The  inadmissibility  of  parol  evidence  to  prove  the  contents 
of  a  record  was  sufficient  reason  for  the  suppression  of  a 
number  of  other  answers  in  the  depositions  of  these  witnesses, 
to  set  out  which  would  serve  no  useful  purpose. 

Certain  answers  of  the  witness  Cullen  in  regard  to  a  trans- 
fer-book were  excluded  on  the  trial,  for  the  expressed  reason 
that  the  plaintiff  did  not  prove,  or  offer  to  prove,  that  by  the 
law  of  Iowa  said  book  w^as  a  public  record.  This  was  a  suf- 
ficient reason  for  the  action  of  the  court.  Which  of  two  con- 
veyances had  priority  could  not  be  proved  by  entries  made  by 
a  stranger  in  a  book,  for  the  keeping  of  which  there  was  no 
law. 
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All  the  evidence  given  on  the  trial  was  introduced  by  the ' 
plaintiff.  As  we  have  shown,  he  traced  the  defendant's  title 
to  Kingsley,  the  conveyance  from  whom  to  Myers  was  dated 
June  8th,  1868.  There  was  also  introduced  a  patent  from 
the  United  States  to  the  State  of  Iowa  for  said  land,  dated 
December  30th,  1869.  It  is  claimed  that  this  proved  a  par- 
amount title  in  said  State.  But  said  patent  purported  to  con- 
vey said  land  to  said  State,  subject  to  the  disposal  of  its  Leg- 
islature, as  swamp  and  overflowed  lands,  under  and  in  con- 
formity with  the  swamp-land  act  of  Congress  of  September 
28th,  1850.  This  patent  was  evidence  that  the  title  to  said 
land  vested  absolutely  in  said  State  at  the  date  last  mentioned. 
French  v.  Fyan,  93  U.  S.  169;  ilartin  v.  3/ar)b,  97  U.  S.  345 ; 
Rice  V.  Sioux  City,  etc.,  R.  R.  Co.,  110  U.  S.  695 ;  Allison  v. 
Halfaere,  11  Iowa,  450;  Edmondaon  v.  Corn,  62  Ind.  17. 

Proof  of  title  in  the  State  of  Iowa  on  the  28th  of  Sep- 
tember, 1850,  was  not  inconsistent  with  the  existence  of  title 
in  Kingsley  on  and  before  the.  8th  of  June,  1868. 

In  discussing  the  evidence  and  instructions  to  the  jury, 
counsel  have  suggested  that  the  courts  of  this  State  can  not 
take  judicial  knowledge  of  the  grant  of  lands  by  said  act  of 
Congress  to  the  State  of  Iowa.  The  courts  of  this  State  take 
judicial  notice  of  the  act  of  Congress.  Article  6,  Constitu- 
tion U.  S.;  section  236,  R.  S.  1881.  The  plaintiff  himself 
proved  by  the  introduction  of  said  patent,  that  the  particular 
land  in  controversy  was  granted  to  the  State  of  Iowa. 

It  is  also  insisted  that  when  the  plaintiff  had  proved  the 
appellee'3  covenant  of  seizin,  the  burden  of  proof  was  thereby 
cast  upon  the  appellee,  and  he  was  bound  to  prove  his  title. 

The  answer  of  general  denial  provided  for  by  our  code 
throws  upon  the  plaintiff  the  burden  of  proving  every  mate- 
rial allegation  of  his  complaint.  Lafayette,  etc.,  R.  R.  Go.  v. 
Ehman,  30  Ind.  83. 

We  think  that  where  such  an  answer  is  pleaded  in  an  ac- 
tion for  breach  of  covenant  of  seizin  in  a  deed  of  conveyance, 
proof  of  the  deed  alone  will  not  require  proof  of  the  de- 


68  SUPREME  COURT  OF  INDIANA, 


Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Peck. 


fendant  that  he  has  not  broken  the  covenant  therein,  but  the 
plaintiff,  to  maintain  his  action,  must  himself  prove  the  breach. 
Ingalls  v.  Eaton,  25  Mich.  32. 

It  being  impossible  that  the  appellant  could  recover  under 
the  evidence,  it  is  not  necessary  for  us  to  examine  the  instruc- 
tions given  to  the  jury  or  refused. 

Per  Curiam. — The  judgment  is  affirmed,  at  the  costs  of 
the  appellant. 

Filed  Dec.  17, 1884. 


No.  11,570. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany r.  Peck. 

Assignment  of  Errors. — IHeading. — Practice. — An  assignment  of  error  in 
the  Supreme  Court,  that  neither  paragraph  of  a  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action,  presents  no  question.  Such  an 
assignment  can  only  be  made  in  regard  to  the  complaint  as  a  whole,  and 
if  either  paragraph  is  sufficient,  such  assignment  will  not  avail  to  re- 
verse the  judgment. 

Railroad. — Killing  Stock. — Complaint. — In  an  action,  under  the  statute, 
against  a  railroad  company,  for  killing  stock,  the  want  of  a  formal  aver- 
ment in  the  complaint,  that  the  plaintiff  was  damaged  by  the  killing  of 
his  cattle,  will  be  unavailing  for  any  purpose  after  verdict. 

Same. — Damages. — Evidence. — Upon  the  question  of  damages,  it  is  proper 
to  allow  witnesses  to  testify  as  to  the  value  of  animals  before  and  after 
the  injury. 

Practice. — Signing  Pleadings. — Where  there  has  been  no  motion  before  ver- 
dict to  strike  out  or  reject  a  pleading,  because  not  subscribed  by  the 
party  or  his  attorney,  the  defect  will  not  be  reganled  on  appeal. 

From  the  Clay  Circuit  Court. 
G.  W.  Friedler/y  for  appellant. 
/.  N.  Pierce  and  T.  W.  Harper,  for  appellee. 

ZoLLARS,  C.  J. — Appcllee'.s  complaint  is  in  two  paragraphs. 
In  the  first  he  asks  a  judgment  for  the  value  of  cattle  that 
were  killed,  and  in  the  second  a  judgment  for  the  amount  of 
damage  to  other  cattle  that  were  injured  by  a  train  of  appel- 
lant's ears.    The  cattle  entered  upon  the  track  and  were  killed 
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at  a  point  where  the  company  had  neglected  to  build  and 
maintain  a  fence. 

Under  the  two  assignments  of  error,  that  the  court  below 
erred  in  overruling  its  motion  in  arrest  of  judgment,  and  that 
neither  paragraph  of  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  appellant,  by  its  counsel,  asks  a 
reversal  of  the  judgment  because  of  the  insufficiency  of  the 
complaint. 

The  assignment,  that  neither  paragraph  of  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action,  really  pre- 
sents no  question.  Such  an  assignment  can  only  be  made  in 
regard  to  the  complaint  as  a  whole,  and  when  properly  made, 
as  also  a  motion  in  arrest  of  judgment  as  here  made,  calls  in 
question  the  sufficiency  of  the  complaint  as  a  whole.  Hence, 
if  either  paragraph  is  sufficient,  neither  of  the  assignments 
here  can  be  maintained.  Leedy  v.  Kash,  67  Ind.  311;  Smith 
\.  FreemaUy  71  Ind.  85;  Wagner  v.  Wagner,  73  Ind.  135; 
Elmore  v.  McCrary,  80  Ind.  544 ;  lies  v.  Waison,  76  Ind. 
359;  Jones  v.  Pothast,  72  Ind.  158;  Toledo,  etc.,  E.  W.  Co. 
v.  Milligan,  52   Ind.  505;  Spahr  v.  Nicklaus,  51  Ind.  221. 

The  only  objection  urged  against  the  first  paragraph  of 
the  complaint  is,  that  there  is  no  formal  statement  that  appel- 
lee was  damaged  by  the  killing  of  his  cattle.  This  is  not  ten- 
able, especially  after  verdict.  In  that  paragraph  all  of  the 
facts  attending  the  killing,  and  the  value  of  the  cattle,  are 
stated,  with  a  prayer  for  judgment  to  the  amount  of  the  value 
of  the  cattle.  This  is  sufficient  under  the  statute.  Section 
338,  R.  S.  1881.  This  being  so,  the  motion  in  arrest  was 
properly  overruled,  and  the  assignment  as  to  the  sufficiency 
of  the  complaint  can  not  be  maintained.  It  is  not  necessary, 
therefore,  to  examine  the  second  paragraph. 

The  objections  urged  against  it,  however,  are  not  tenable 
here.  It  is  said  that  there  Ls  no  averment  in  that  paragraph 
that  the  cattle  therein  mentioned  were  damaged.  It  is  aver- 
red that  they  were  run  upon,  and  cut,  crushed  and  injured. 
This  ia  clearly  sufficient  after  verdict.     It  is  said  further  that 
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tliis  paragraph  was  not  signed  by  appellee,  nor  by  his  attorney. 
The  statute  requires  that  pleadings  shall  be  subscribed  by  the 
party  or  his  attorney  (section  358,  R.  S.  1881),  but  as  there 
was  no  motion  to  strike  out  or  reject  the  paragraph,  and  the 
defect  is  one  that  might  have  been  cured  by  amendment  be- 
low, it  will  not  be  regarded  on  appeal.  Lowry  v.  Dutton,  28 
Ind.  473 ;  Fankboner  v.  Fankboner,  20  Ind.  62 ;  Harris  v. 
Osenback,  13  Ind.  445 ;  Leritz  v.  Martin,  75  Ind.  228. 

If  the  complaint  were  defective  in  the  particulars  pointed 
out,  they  were  such  defects  as  would  clearly  be  cured  by  the 
verdict.  See  Baltimore,  etc.,  R.  R.  Co.  v.  Kreiger,  90  Ind. 
380 ;  Louisville,  etc.,  R.  W.  Go.  v.  Harrington,  92  Ind.  457 ; 
HarUep  v.  Cole,  94  Ind.  513. 

Upon  the  trial  of  the  cause,  some  of  appellee^s  witnesses 
were  allowed  to  testify  as  to  the  value  of  the  cattle,  mentioned 
in  the  second  paragraph  of  the  complaint,  before  and  after  the 
injury.  It  is  conceded,  in  argument,  that  this  was  a  proper 
mode  of  arriving  at  the  amount  of  damages  sufiPered  by  ap- 
pellee. It  is  the  mode  sanctioned  in  the  case  of  Yost  v.  Con- 
voy, 92  Ind.  464. 

It  is  contended,  however,  that  the  questions  to  the  wit- 
nesses, and  their  answers,  were  not  limited  to  times  immedi- 
ately before  and  after  the  injury  of  the  cattle.  The  re"  are  two 
sufficient  answers  to  this.  In  the  first  place,  the  evidence 
clearly  shows  that  the  questions  iand  answers  had  reference  to 
the  value,  so  immediately  before  and  after  the  injury,  as  to 
remove  all  ground  for  appellant's  contention ;  and,  in  the  sec- 
ond place,  no  such  objections  were  made  in  the  court  below. 
In  fact  the  objections  were  so  general  as  to  present  no  ques- 
tion akin  to  that  urgenl  here.  See  Harvey  v.  Huston,  94  Ind. 
527 ;  Jones  v.  Angell,  95  Ind.  376,  and  cases  cited. 

These  are  the  only  questions  discussed  by  appellant's  coun- 
sel, and  as  in  such  case  the  ruling  must  be  against  them,  the 
judgment  is  affirmed,  with  costs. 
Filed  Dec.  10,  1884. 
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99      Til 
Criminal  Law. — Manslaughter, — Indictrtient. — Duplicity, — An    indictment,       149  6981    , 

charging  that  the  defendant  at,  etc.,  on,  etc.,  did  unlawfully  and  felo-       |  99     7l| 
DiousJj,  without  malice,  involuntarily  kill  A.  by  shooting,  etc.,  the  de-       '  ' 

fendant  then  and  there  being  in  the  commission  of  an  unlawful  act,  to       #]oq       ^^ 

wit,  drawing  a  deadly  weapon,  to  wit,  a  revolver,  upon  A.,  and  not  in  de-  

fence  of  his  person  or  property,  or  of  those  entitled  by  law  to  his  pro- 
tection, whereby,  etc.,  shows  an  involuntary  killing  without  malice,  while 
committing  an  unlawful  act,  and  is  good  as  a  charge  of  manslaughter, 
and  is  not  bad  for  duplicity. 

Same. — Evidence, — DeclanUiona, — lies  Gestce, — Declarations  of  others,  in  the 
presence  of  the  accused,  immediately  following  the  fatal  act,  are  part  of 
the  res  gexUt^  and  admissible  in  evidence  against  the  accused. 

Same. — Pr<tjctice. — Instructiona, — Instructions  asked  after  the  argument  be-     • 
gins  may  be  refused  without  error. 

Same. — AUmmeifs, — Counsel  may  be  called  in  behalf  of  the  State  to  assist 
the  prosecuting  attorney,  and  the  argument  may  be  opened  either  by 
such  counsel  or  by  the  prosecuting  attorney. 

Same. — Involuntaiy  Killing  while  Engaged  in  Commission  of  Unlavful  Act. — 
Oar  statute  makes  it  an  offence  to  draw  a  deadly  weapon  upon  another, 
and  a  person  who  does  this  commits  an  unlawful  act,  and  if  death  results 
he  is  guilty  of  felonious  homicide. 

Same. — Vduniai-y  Di-unkenness. — The  voluntary  drunkenness  of  the  defend- 
ant does  not  change  the  unlawful  character  of  the  act  of  purposely 
pointing  a  loaded  pistol  at  another. 

From  the  Morgan  Circuit  Court. 

W.  B.  Harrison,  W,  E.  McCord,  G.  W.  Grubbs  and  M. 
H.  Parks,  for  appellant. 

F,  T.  Hord,  Attorney  General,  F,  P,  A,  Phelps,  Prosecut- 
ing Attorney,  and  W,  B,  Hord,  for  the  State. 

Elliott,  J. — The  fourth  count  of  the  indictment  upon 
which  the  judgment  of  conviction  rests  charges  that  "  the 
defendant  did  unlawfully,  feloniously,  and  without  malice, 
express  or  implied,  and  involuntarily  kill  one  Thomas  Burgess, 
by  then  and  there  shooting  him,  the  said  Thomas  Burgess,  in 
and  upon  the  head  with  a  certain  revolver,  loaded  with  gun- 
powder and  leaden  ball,  which  he,  the  said  George  Surber, 
then  and  there  had  and  held  in  his  hand,  while  he,  the  said 
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George  Surber,  was  then  and  there  in  the  commission  of  an. 
uulawful  act,  to  wit,  unlawfully  drawing  a  certain  dangerous 
and  deadly  weapon  upon  the  said  Thomas  Burgess,  then  and 
tliere  being,  he,  the  said  George  Surber,  not  then  and  theni 
drawing  said  dangerous  and  deadly  wea{)on,  to  wit,  said  re- 
volver, in  defence  of  his  person  or  property,  or  in  defence  of 
those  entitled  to  his  protection  by  law,  whereby,  and  by 
means  of  said  unlawful  drawing  of  said  revolver,  as  aforesaid, 
upon  the  said  Thomas  Burgess,  said  revolver  was  dischargetl 
at,  against  and  upon  the  head  of  the  said  Thomas  Burgess, 
then  and  there  being,  and  him,  the  said  Thomas  Burgess,  did 
then  and  there  mortally  wound,  and  of  which  wound  so  in- 
flicted, as  aforesaid,  the  said  Thomas  Burgess  did  then  an<l 
thereafter  languish,  and,  so  languishing,  did  thereafter,  on  the^ 
26th  day  of  Januaiy,  1883,  die/' 

The  principal  point  made  against  this  count  of  the  indict- 
ment is,  that  it  does  not  show  that  the  apixillant  was  engaged 
in  the  perpetration  of  an  unlawful  act  at  the  time  he  killed 
the  deceased.  We  think  this  position  is  not  tenable.  It  is 
made  a  criminal  offence  for  any  person  to  draw  a  deadly  or 
dangerous  weapon  upon  another,  and  the  indictment  clearly 
shows  that  the  killing  was  done  while  the  appellant  was  en- 
gaged in  drawing  a  dangerous  and  deadly  weapon  upon  the- 
man  slain  by  him.     R.  S.  1881,  section  1984. 

The  indictment  is  not  bad  for  duplicity.  It  charges  but 
one  unlawful  act  and  one  killing  while  engaged  in  the  com- 
mission of  that  act,  and  these  are  elements  of  a  single  crime. 
The  averment  that  the  appellant  did  unlawfully  and  felo- 
niously shoot  the  deceased  is  not  a  separate  and  distinct  charge; 
it  IS  but  a  part  of  the  substantive  charge  embodied  in  the 
whole  count,  considered,  as  it  must  be,  as  an  entirety.  Nor 
is  the  averment  inconsistent  with  the  allegations  with  which 
it  is  associated,  for  it  is  perfectly  consistent  to  affirm  that  a 
defendant  did  shoot  the  deceased,  although  he  did  it  involun- 
tarily. Whatever  the  manner  of  the  shooting,  the  fact  re- 
mains that  the  defendant  did  do  it. 
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The  State  was  permitted  to  introduce  the  testimony  of 
Mary  Lapossa,  that  "After  the  shot  had  been  fired,  and 
Thomas  Burgess  had  been  shot  and  fallen,  and  the  defend- 
ant had  approached  the  body  of  the  deceased,  and  had  drawn 
his  coat,  and  inquired  '  who  shot  deceased?'  and  put  his  hand 
back  to  his  pocket  at  the  hip,  some  person  in  the  room  where 
the  deceased  was  shot  and  had  fallen  called  out  that  the  girls — 
there  were  some  half  dozen  girls  and  about  a  dozen  men  in 
the  room — had  better  go  in  the  kitchen,  as  the  defendant 
might  shoot  somebody  else."  We  have  no  doubt  that  this  tes- 
timony was  competent. 

What  a  bystander  says  during  an  occurrence,  and  in  the 
presence  of  the  actors,  is  competent  as  part  of  the  res  geske. 
Baker  v.  Gau»in,  76  Ind.  317 ;  Wood  v.  State,  92  Ind.  269. 
In  this  instance  the  transaction  had  not  fully  closed ;  there 
was,  as  appears  from  the  testimony  of  some  of  the  other  wit- 
nesseS;  no  perceptible  interval  between  the  shooting  and  the 
statements  of  the  bystander.  In  the  testimony  we  have  quoted, 
it  appears  that  the  transaction  was  a  continuous  one,  for  the 
appellant  was  still  a  prominent  actor  in  the  affair.  Puett  v^ 
Beard,  86  Ind.  104. 

The  testimony  was  competent  as  tending  to  establish  an 
admission  on  the  part  of  the  accused.  The  question  which 
he  asked  was  followed  by  the  statement  of  the  bystander 
charging  him  with  having  shot  the  deceased,  and  as  he  did 
not  deny  the  charge,  some  grounds  for  an  inference  against 
him  were  established.  It  may  be  that  the  evidence  was  weak, 
but  nevertheless  it  was  evidence  tending  to  establish  a  relevant 
fact.  It  is  a  familiar  elementary  principle,  that  silence,  when 
the  accused  is  under  no  restraint  and  at  full  liberty  to  speak, 
may  sometimes  be  regarded  as  a  tacit  admission.  At  all  events 
all  such  matters  are  proper  for  the  consideration  of  the  jury. 
Pierce  v.  Goldsberry,  35  Ind.  317  ;  Puett  v.  Beard,  supra. 

It  is  not  error  for  the  court  to  refuse  to  give  instructions 
asked  after  the  argument  has  commenced.  R.  S.  1 881,  sec.  1 823. 

The  State  may  be  represented  by  counsel  called  in  to  assist 
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the  prosecuting  attorney.  Wood  v.  State,  supra.  It  is  not  ma- 
terial whether  tlie  argument  is  opened  by  the  prosecuting  at- 
torney or  by  counsel  associated  with  him,  and  instructions  asked 
after  the  argument  has  begun,  whether  opened  by  the  prose- 
cuting attorney  or  his  associate,  are  not  seasonably  requested. 

We  are  earnestly  asked  to  reverse  upon  the  evidence,  and, 
impressed  'by  the  earnestness  of  counsel,  we  have  given  the 
testimony  a  careful  examination.  The  deceased  was  killed  at 
the  house  of  Joseph  Lapossa  to  which  he  had  gone  in  com- 
jiany  with  the  accused  to  attend  a  dancing  party.  Both  had 
been  drinking  whiskey,  and  the  appellant  was  intoxicated.  No 
witness  saw  the  pistol  drawn  or  fired,  but  many  testified  that 
the  shot  came  from  the  part  of  the  room  where  the  accused 
was  sitting.  He  was  the  first  to  reach  the  deceased  after  he 
had  fallen,  and,  according  to  the  testimony  of  several  wit- 
nesses, simulated  violent  grief.  The  two  men  were  often  to- 
gether, and  yet  there  is  evidence  of  violent  and  threatening 
language  used  by  the  accused  to  the  deceased. 

Stephen  Chenoweth  testified  that  he  was  a  justice  of  the 
peace,  and  that  on  the  night  the  shooting  took  place  the  ac- 
cused came  to  him  and  had  with  him  a  conversation  respect- 
ing the  occurrence.  We  copy  from  the  record  the  material 
part  of  the  testimony  of  this  witness :  "  He  came  to  me  the 
same  night  and  asked  me  who  I  was  going  to  have  arrested. 
I  said  I  wasn't  going  to  ha\^e  anybody  arrested.  He  said, 
'  You  can't  arrest  me,  for  I  wasn't  in  the  house  at  the  time  of 
the  shooting.'  Afterwards,  the  same  night,  he  came  to  me 
and  said  he  was  mistaken,  had  just  come  in  the  door  when 
the  shooting  occurred.  After  that,  on  same  night,  he  said : 
^  Yes,  I  was  in  the  house ;  was  sitting  in  Grant  Ogle's  lap 
when  the  shot  was  fired.'  I  liad  heard  nothing  about  arrest- 
ing any  one  at  that  time.  At  the  court  of  inquiry  he  testified 
that  the  shot  came  from  the  southea<st  corner  of  the  room. 
After  that  and  at  the  preliminary  trial,  he  testified  that  the 
shot  came  from  the  northwest  corner  of  the  room." 

James  Summers  testified  that  aft«r  the  inquest  he  said  to 
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the  accused :  "  Buck,  you  were  mistaken  when  you  said  the 
shot  came  from  the  southeast  corner  of  the  room.  He  said 
he  guessed  he  was ;  that  it  came  from  the  northwest  corner 
of  room,  and  so  testified  afterwards.'^  Many  witnesses  testi- 
fied that  the  shot  came  from  the  northwest  corner  of  the  room 
near  where  the  accused  was,  and  one  witness,  at  least,  testi- 
fied that  he  saw  the  fire  and  smoke  "  close  to  where  Grant 
Ogle  and  the  defendant  were  sitting."  The  accused  had  a 
pistol  in  his  hip  pocket  at  the  time  Burgess  was  killed,  and 
several  witnesses  testify  that  they  saw  him  immediately  after 
the- shooting  with  his  hand  on  his  hip  pocket,  and  that  he 
said,  "  Who  in  the  hell  shot  Tom  Burgess  ?  "  James  Dorsett 
testified  that  the  defendant  took  hold  of  the  head  of  the  de- 
ceased and  shook  it  two  or  three  times,  and,  prefacing  his 
statement  with  an  oath,  said,  "take  that.''  William  Hazlett 
was  arrested  for  the  same  offence  as  that  charged  against  the 
appellant,  and  while  they  were  both  in  jail  the  latter  said,  as 
two  or  three  witnesses  testify  :  "  William  Hazlett  never  did 
the  shooting,  and  never  saw  the  revolver  that  did  it."  Tes- 
timony was  given  by  three  or  four  witnesses  of  a  statement 
by  the  appellant,  that  "he  had  one  little  racket,  and  one  shot 
settled  it."  And  one  of  these  witnesses  stated  that  the  appel- 
lant afterwards  took  him,  the  witness,  into  an  alley,  and  said, 
*^  Don't  say  anything  about  it,'*^  and  asked  if  he  needed  any 
money.  At  the  time  these  last  conversations  took  place,  the  ac- 
cused had  been,  as  one  of  the  witnesses  expressed  it,  "  drinking 
enough  to  turn  his  tongue  loose."  The  appellant  contradicted 
all  of  the  witnesses  who  testified  as  to  admissions  made  by  him, 
and  also  testified  that  he  did  not  do  the  shooting.  He  intro- 
duced evidence  tending  to  show  that  the  shooting  was  done  by 
Hazlett,  but  the  evidence  upon  this  point  was  either  explaine<l 
away  or  disposed  of  by  contradiction  from  other  witnesses. 

The  circumstances  very  satisfactorily  establish  the  fact  that 
the  pistol  was  fired  by  some  one  either  directly  in  or  very 
near  the  position  occupied  by  the  appellant,  and  his  admis- 
sions and  conduct  point  to  him  as  the  person  who  used  the 
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weapon.  The  direction  which  the  ball  took,  and  the  course 
it  followed  into  the  brain  of  the  deceased,  show  that  it  was 
not  dis(jharged  while  in  the  pocket  of  the  appellant.  It  must, 
therefore,  have  been  discharged  -while  in  his  hands  and  in 
front  of  him,  for  it  could  not  otherwise  have  gone  in  the  di- 
rection it  did.  If  the  pistol  was  discharged  while  in  the  hands 
of  the  appellant,  it  was  justly  inferable  that  he  did  draw  it 
upon  the  deceased  in  a  spirit  of  drunken  bravado,  and,  if  he 
did  do  this,  he  was  justly  condemned.  It  seems  to  us  that 
the  evidence  would  have  sustained  a  graver  charge  against 
the  appellant  than  that  of  which  he  was  found  guilty,  for 
there  is  evidence  strongly  tending  to  prove  that  he  did  the 
shooting  purposely. 

Our  statutes  are  intended  to  require  all  persons  to  be  ex- 
ceedingly cautious  and  careful  in  the  use  and  handling  of  fire- 
arms, and  one  who  purposely  draws  upon  another  a  gun  or 
pistol  does  an  unlawful  act,  and  is  guilty  of  felonious  homicide 
if  death  results  from  the  act,  unless,  indeed,  the  act  of  point- 
ing the  weapon  is  justifiable  or  excusable  upon  some  legal 
ground.     Lange  v.  Stcde,  95  Ind.  114. 

Voluntary  drunkenness  is  no  excuse  for  crime.  Goodwin 
V.  State,  96  Ind.  550,  and  auth.  cited.  It  can  not  avail  the 
appellant  that  he  did  the  unlawful  act  in  the  spirit  of  mere 
drunken  bravado.  Human  life  can  not  be  so  cheapened  as  to 
permit  voluntary  drunkenness  to  shield  an  accused  person 
who,  in  the  commission  of  an  unlawful  act,  unintentionally 
takes  another's  life. 

It  is  clear  that  the  case  before  us  is  not  one  which  will  jus- 
tify a  departure  from  the  long  established  rule  of  this  courts 
never  to  undertake  to  determine  the  credibility  of  witnesses,, 
or  to  interfere  with  the  verdict  of  a  jury  upon  the  evidence, 
except  in  the  plainest  and  strongest  cases  of  a  disregard  or 
misapplication  of  the  evidence  by  the  jury. 

Judgment  affirmed. 

Filed  Dec.  17,  1884. 
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County  Auditor. — School  Fund  Mortgage. — Puhlic  Policy. — Breach  of  Of- 
ficixd  BoncL--A  mortgage,  exe<;u ted  by  a  county  auditor  to  secure  a  loan 
of  a  part  of  the  common  school  fund  made  to  himself,  is  valid  or  in- 
valid at  the  option  of  those  having  a  su}>ervisory  control  of  such  fund. 
The  loan  is  unlawful  as  against  public  policy,  and  is  a  breach  of  the 
auditor's  official  bond ;  but  the  mortgage  may,  both  as  to  the  auditor 
nnd  those  claiming  under  him,  be  resorted  to  and  enforced,  as  a  means 
of  reimbursing  the  fund,  looking  only  to  the  auditor  and  his  sureties  for 
any  deficiency  that  may  remain  after  the  mortgaged  land  has  been  ex- 
hausted.    Ware  v.  StcUe,  ez  rd,y  74  Ind.  181,  limited. 

From  the  Hamilton  Circuit  Court. 
A.  F,  Shirts  and  W.  R.  Fertig,  for  appellant. 
W.  Garver,  F.  B.  Pfaffand  F.  31.  Trissal,  for  appellees. 

!Niblack,  J. — Complaint  by  the  State,  on  the  relation  of 
Hines,  auditor  of  Hamilton  county,  against  Thomas  Levi 
and  Mary  J.  Levi,  his  wife,  to  foreclose  a  school  fund  mort- 
gage. It  was  charged  by  the  complaint  that,  on  the  12th  day 
of  April,  1 872,  one  Elisha  Mills  was  the  auditor  of  said  county 
of  Hamilton,  and  being  desirous  of  obtaining  a  loan  of  $1,- 
000  from  the  common  school  fund  under  his  charge,  drew  his 
warrant  on  the  treasurer  of  said  county  for  that  sum,  le&s  one 
year's  interest  in  advance,  upon  which  he  received  out  of  said 
common  school  fond  the  sum  of  $920  a<*  the  principal  sum 
remaining  after  paying  one  year's  interest  in  advance ;  that 
the  said  Mills  thereupon  made  his  note,  in  the  usual  form  of 
a  school  fond  note,  to  the  State,  binding  himself  to  repay  said 
sum  of  $1,000  at  the  end  of  five  years,  with  interest  annually 
in  advance,  and,  together  with  his  wife,  at  the  same  time  ex- 
ecuted a  mortgage  to  the  State  on  an  eighty-acre  tract  of  land 
in  Hamilton  county  to  secure  the  payment  of  said  note ;  that 
the  said  Mills,  on  the  24th  day  of  April,  1872,  caused  said 
mortgage  to  be  duly  recorded  in  the  proper  mortgage  record 
of  said  county,  and  to  be  placed  on  file  in  his  oflSce  with  the 
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other  school  fund  mortgages  kept  therein  ;  that,  on  the  30th 
day  of  November,  1874,  Mills  and  wife  sold,  and  by  warranty 
deed  conveyed,  the  tract  of  land  mortgaged  by  them  as  above 
to  one  Levi  H.  Cook,  subject  to  said  mortgage,  which  he,  the 
said  Cook,  assumed  to  pay  a^s  a  part  of  the  purchase-money 
to  be  paid  for  said  land;  that,  on  the  14th  day  of  February, 
1877,  Cook  sold  and  conveyed  sixty  acres  of  said  tract  of 
land  to  one  Mary  J.  Levi,  and  the  remainder  of  the  said  tract 
to  her  husband,  Thomas  Levi,  subject  to  the  same  mortgage 
which  the  said  Thomas  Levi  assumed  to  pay  as  a  part  of  the 
purchase-money  for  said  land,  with  the  knowledge  and  con- 
sent of  the  said  Mary  J.  Levi ;  that,  on  the  16th  day  of  De- 
cember, 1878,  the  said  Thomas  Levi  and  Mary  J.  Levi  con- 
veyed the  entire  tract  of  laud  to  one  William  E.  Lowthcr, 
who,  in  turn,  reconveyed  said  land  to  the  said  Thomas  and 
Mary,  as  husband  and  wife,  jointly ;  that  said  two  last  named 
conveyances  were  made  without  any  consideration  whatever, 
the  object  in  executing  them  being  to  put  the  land  into  the 
hands  of  the  said  Thomas  and  Mary  jointly  as  tenants  by  en- 
tirety. 

The  circuit  court  sustained  a  demurrer  to  the  complaint 
and  rendered  final  judgment  upon  demurrer  for  the  defend- 
ants, upon  the  ground,  as  counsel  inform  us,  that  this  court 
had  held  in  the  case  of  Ware  v.  State,  ex  rel.,  74  Ind.  181, 
that  a  loan  of  common  school  funds  made  by  a  county  audi- 
tor to  himself  is  void,  and  that  it  necessarily  followed  that  a 
mortgage  given  to  secure  such  a  loan  could  not  be  enforced. 
The  case  thus  relied  upon  was  an  action  by  the  State,  on  the 
relation  of  the  board  of  county  commissioners,  against  a 
former  county  auditor,  upon  his  official  bond,  for  the  making 
of  a  pretended  loan  of  $1,000  of  the  common  school  fund  to 
himself,  whereby,  as  was  alleged,  that  amount  of  said  fund 
was  converted  to  his  own  use.  The  auditor^s  sureties  an- 
swered, setting  up  the  three  years^  statute  of  limitation  in 
bar  of  the  action  as  to  them,  and  whether  the  facts  as  found 
by  the  court  below  sustained  the  defence,  thus  interposed  by 
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the  sureties,  was  the  only  question  really  considered  by  this 
court  at  the  hearing.  The  remark  contained  in  the  opinion 
then  announced,  that  the  loan,  which  the  auditor  made  to 
himself  in  that  case,  would,  in  any  event,  have  been  regarded 
as  void,  was  consequently  only  incidental,  as  well  as  collateral, 
to  the  controlling  question  involved  in  the  cause,  and  ought 
to  be  construed  as  meaning  only  that,  as  a  defence  to  that  ac- 
tion, the  mortgage  executed  by  the  auditor  was  immaterial 
and  ineffectual,  without  reference  to  the  formula  which  might 
have  been  observed  in  executing  it. 

We  have  since  considered  more  carefully  and  more  directly 
the  question  of  the  validity  of  a  mortgage  executed  by  a 
county  auditor  to  secure  a  loan  of  the  common  school  fund 
made  to  himself,  and  have  come  to  the  conclusion  that  such 
a  mortgage  is  valid  or  invalid  at  the  option  of  those  having 
a  supervisory  control  of  the  common  school  fund;  that  the 
loan  of  any  part  of  that  fund  to  himself  by  a  county  auditor 
is  unlawful  as  against  public  policy,  and  hence  a  breach  of  his 
official  bond,  but  that  those  having  a  supervisory  control,  re- 
ferred to  as  above,  may,  at  their  option,  resort  to  and  enforce 
a  mortgage  executed  to  secure  such  a  loan  as  a  means  of  re- 
imbursing the  fund,  looking  only  to  the  auditor  and  his  sure- 
ties for  any  deficiency  that  may  remain  after  the  mortgaged 
lands  have  been  exhausted.  To  that  conclusion  we  still  ad- 
here, and  as  those  representing  the  State  in  this  action  have 
elected  to  proceed  upon  the  mortgage,  it  must  be  regarded, 
for  the  purposes  of  this  case,  as  a  regularly  executed  common 
school  fund  mortgage,  and  as,  therefore,  binding  upon  Mills 
as  well  as  those  claiming  under  him.  It  follows  that  the  circuit 
court  erred  in  sustaining  a  demurrer  to  the  complaint,  and 
that  for  that  reason  the  judgment  below  ought  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
Filed  Dec.  16, 1884. 
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Subrogation. — Saiiafied  Mortgage. — Purchaser  for  Value  of  Judgment, — Equal 
Equities, — The  equity  of  the  purchaser  for  value  of  a  judgment^  which 
is  a  lien  upon  certain  real  estate,  is  at  least  equal  to  the  equitable  claim 
of  the  owner  of  such  real  estate  to  be  subrogated  to  the  rights  of  the 
mortgagee  in  a  mortgage  thereon,  which  had  been  paid  off  and  satisfied, 
and  of  which  the  purchaser  of  the  judgment  had  no  actual  knowledge, 
and  where  the  equities  are  equal  the  law  must  prevail.  Elliott,  J., 
dissents,  but  Howk  and  Zollahs,  J  J.,  for  reasons  stated,  are  of  opinion 
that,  upon  the  facts  8i)ecially  found,  no  case  was  made  for  subrogation 
in  any  event. 

Vendok  and  Vendee. — Real  Estate, — Judgment  Lien. — Notice, —  Value  of 
Improvements. — The  purchaser  of  real  estate  is  affected  witli  constructive 
notice  of  any  judgment  lien  thereon,  and  if,  without  actual  knowledge 
of  such  lien,  he  buys  the  real  estate  and  makes  valuable  improvements 
thereon,  it  is  his  misfortune,  and  not  the  fault  of  the  owner  of  the  judg- 
ment, and  he  is  not  entitled  to  be  repaid  tiie  value  of  such  improve- 
ments before  the  lien  of  such  judgment  can  be  enforced. 

Same. — Eiecution. — Sale  in  Parcels, — Enfoixement  of  lAen  Against  Parcels. — 
Rule  in  Equity. — Sheriff^s  Duty. — Where  real  estate,  which  is  subject  to 
the  lien  of  a  judgment,  is  sold  and  conveyed  in  parcels  to  different  pur- 
chasers at  different  times,  and  afterwards  an  execution  is  sued  out  for 
the  enforcement  of  such  judgment  lien,  it  is  the  duty  of  the  proper  sheriff, 
in  analogy  to  the  rule  in  equity  in  like  cases,  to  offer  for  sale  the  several 
parcels  of  such  real  estate,  in  the  inverse  order  in  which  the  same  had 
been  previously  sold  and  conveyed ;  and  where  this  has  been  done,  and 
there  has  been  no  sale  for  the  want  of  bidders,  and  the  execution  remains 
unsatisfied,  it  then  becomes  the  duty  of  the  sheriff  to  offer  and  sell,  if  he 
can,  the  parcel  of  such  real  estate  first  sold  and  conveyed,  and  the  sale 
thus  made  by  the  sheriff  is  legal  and  valid. 

From  the  Superior  Court  of  Marion  County. 
J,  Buchanan,  L,  Ritter  and  B.  W,  Ritter,  for  appellant. 
H.  W.  Harrington,  A.  G.  Howe,  G,  Carter  and  J.  N,  Bin- 
ford,  for  appellee. 

Howk,  J. — The  issues  joined  in  this  cause  were  tried  by  the 
court,  at  special  term,  and  at  the  request  of  the  appellant,  the 
plaintiff  below,  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law  thereon,  in  substance,  as  follows  : 
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"  On  the  6th  day  of  May,  1872,  one  Solomon  P.  Stern  was 
the  owner  in  fee  siiiiple  of  the  property  hereinafter  described, 
he  having  before  that  time  purchased  the  same  of  Julian  and 
Johnson,  and  executed  to  them,  to  secure  the  purchase-moncA- 
therefor,  certain  notes  secured  by  mortgage^,  upon  which  there 
was  then  due  $1,400.  On  the  date  last  above  mentioned  said 
Stern,  by  warranty  deed,  sold  and  conveyed  said  real  estate  to 
one  Downey,  who,  as  part  of  the  eonsidemtion  for  the  sale  to 
him,  agreed  to  assume  and  pay,  and  afterAvards  did  pay,  the 
i>aid  notes  and  mortgage  executed  by  said  Stern  to  said  Julian 
-and  Johnson  ;  said  agreement  of  assumption  was  not  contained 
in  said  deed,  but  was  made  verballv.  Said  Downev  afterwards 
subdivided  said  real  estate  into  lots,  numbered  from  1  to  12 
incliLsive,  and  sold  and  conveyed  the  same,  the*  lot  now  owned 
by  plaintiff,  and  described  in  his  complaint,  to  wit,  lot  Xo.  4, 
being  the  lot  first  conveyed,  plaintiff  becoming  the  owner  of 
the  same  through  divers  mesne  conveyances.  The  plaintiff 
and  those  through  whom  he  claims,  immediately  after  the  con- 
veyance of  said  lot  4  by  said  Downey,  went  into  and  have 
ever  since  been  in  possession  thereof,  and  made  valuable  and 
lasting  improvements  thereon,  of  the  value  of  about  $731. 

"On  April  11th,  1872,  one  Parker  recovered  a  judgment 
against  said  Stern  for  $162.15,  drawing  6  per  cent,  interest, 
which  became  and  continued  to  be  a  lien  upon  all  of  said  real 
estate,  so  as  aforesaid  purchased  by  Siiid  Stern  of  siiid  Julian 
and  Johnson.  On  October  28th,  1879,  the  defendant  who  had, 
by  divers  mesne  assignments  and  for  a  valuable  consideration, 
become  the  owner  of  said  judgment,  caused  execution  thereon 
to  issue,  and  the  twelve  lots  hereinbefore  mentioned  to  be 
levied  upon  under  said  execution.  Prior  to  the  sale  by  the 
sheriff  the  plaintiff  notified  the  defendant  that  his  lot  had  been 
first  sold  and  conveyed  by  said  Downey,  and  demanded  that 
the  other  eleven  lots  be  first  exhausted ;  and  thereupon  the 
sheriff,  by  order  of  defendant,  offered  each  lot  and  sold  said 
Vol.  99.-6 
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lot  4  in  the  order  set  forth  in  his  return  to  said  execution,  in 
the  words  and  figures  following :  , 

" '  I  did,  on  said  day,  at  the  door  of  the  court-house  of  said 
county,  between  the  hours  prescribed  by  law,  at  public  auc- 
tion, first  expose  to  sale  the  rents  and  profits  for  a  t«rm  not 
exceeding  seven  years,  of  said  lots  Nos.  1,  2,  3,  5,  6,  7,  8,  9, 
10,  11  and  12  separately  and  in  the  order  herein  set  forth,  and 
received  no  bid  for  either  of  said  lots.  I  then  and  there  of- 
fered at  public  auction,  as  aforesaid,  the  rents  and  profits  of 
all  of  said  lots  Nos.  1,  2,  3,  5,  6,  7,  8,  9,  10,  11  and  12  to- 
gether and  as  a  whole,  and  received  no  bid  therefor.  I  then 
and  there  offered,  at  public  auction  as  aforesaid,  the  rents  and 
profits  of  lot  No.  4,  and  received  no  bid  therefor.  I  then  and 
there  offered,  at  public  auction  as  aforesaid,  the  rents  and 
profits  of  all  of  the  above  described  real  estate  together  and 
as  a  whole,  and  received  no  bid  therefor.  I  then  and  there 
offered,  at  public  auction  as  aforesaid,  the  fee  simple  of  lots 
Nos.  1,  2,  3,  5,  6,  7,  8,  9,  10,  11  and  12  separately  and  in  the 
order  above  set  forth,  and  received  no  bid  therefor  for  either 
of  said  lots.  I  then  and  there  offered,  at  public  auction  as 
aforesaid,  the  fee  simple  of  all  of  said  lots  1,  2,  3,  5,  6,  7,  8^ 
9, 10, 11  and  12  together  and  as  a  whole,  and  received  no  bid 
therefor.  I  then  and  there  offered,  at  public  auction  as  afore- 
said, the  fee  simple  of  said  lot  No.  4,  and  George  P.  Cost  did 
then  and  there  bid  the  sum  of  three  hundred  and  thirteen 
dollars  and  thirty-four  cents,  and,  no  person  bidding  more,, 
the  same  was  in  due  form  openly  struck  off  to  the  said  George 
P.  Cost,  he  being  the  highest  and  best  bidder  therefor,  and 
that  being  the  highest  and  best  price  bid  for  the  same.' 

"  The  George  P.  Cost  la.st  mentioned  is  the  defendant  herein. 
Said  sheriff's  sale  was  duly  advertised  and  regular  in  all  re- 
spects. At  the  time  when  said  Downey  bought,  and  at  the 
time  when  he  paid  for  said  real  estate,  and  at  the  time  whea 
the  plaintiff,  and  those  through  whom  he  claims,  bought  s^id 
lot  and  made  said  improvements  thereon,  neither  they  nor  any 
of  them  had  any  actual  knowledge  of  the  said  judgment  against 
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said  Stern ;  and  at  the  time  when  defendant,  and  those  through 
whom  he  elaim8,  purchased  and  paid  for  said  judgment,  neither 
they  nor  any  of  them  had  any  actual  knowledge  of  said  mort- 
gage, executed  by  said  Stern  to  said  Julian  and  Johnson. 

"  Upon  the  foregoing  facts,  the  court  finds  and  states  the 
following  conclusion  of  law : 

"  That  the  foregoing  facts  are  not  sufficient  to  constitute 
any  cause  of  action  in  Ikvor  of  the  plaintiff  against  the  de- 
fendant herein.'^ 

Over  the  appellant's  exception  to  such  conclusion  of  law, 
the  court  at  special  term  rendered  judgment,  that  he  take, 
nothing  by  his  suit,  and  that  appellee  recover  of  him  his  costs 
in  this  action  expended.  On  appeal  from  this  judgment  to 
the  court  in  general  term,  the  only  error  there  assigned  by  the 
appellant  was,  that  the  court  at  special  term  erred  in  its  con- 
elusion  of  law  upon  the  facts  specially  found.  The  judgment 
at  special  term  was  affirmed  by  the  court  in  general  term,  and 
from  this  judgment  of  affirmance  this  appeal  is  now  here 
prosecuted.  By  proper  assignment  the  appellant  has  brought 
before  this  court  the  same  error  of  which  he  complained  in 
the  court  below,  in  general  term. 

In  their  argument  of  this  cause,  the  appellant's  counsel 
have  stated  the  grounds  upon  which  they  rely  for  the  reversal 
of  the  judgment  below,  in  substance,  as  follows. 

"  1st.  That  the  judgment  against  Stem  was  only  a  lien 
upon  such  interest  as  Stern  had  in  the  land  (before  subdivi- 
sion), and  that  the  lien  of  Julian  and  Johnson  for  the  purr 
cliase-money  of  said  land  (the  amount  evidenced  by  the  mort- 
gage) was  a  superior  lien  to  that  of  the  judgment  against 
Stern ;  that  Downey  and  his  grantees,  having  paid  said  mort- 
gage without  knowledge  of  said  judgment,  were  entitled  to 
be  subrogated  to  the  rights  of  Julian  and  Johnson  as  against 
the  defendant,  and  to  insist  that,  before  defendant  could  en- 
force any  lien  of  said  judgment  against  said  land,  he  must  first 
pay  the  lien  for  the  purchase-money,  with  interest,  or  sell 
subject  to  that  lien. 
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"  2d.  Also,  that  as  the  improvements  on  said  lot  No.  4 
were  made  by  plaintiff  and  his  grantors,  in  good  faith,  under 
color  of  title  and  in  the  belief  that  they  had  good  title,  and 
without  knowledge  of  the  Parker  judgment,  they  were  en- 
titled to  be  repaid  said  sum  so  laid  out,  to  wit,  $731,  before 
defendant  could  enforce  the  lien  of  his  said  judgment. 

"  3d.  That  the  sale  of  this  lot  was  invalid,  because  the  other 
lots  sold  by  Downey  after  his  sale  of  this  one,  were  not  first 
exhausted.  It  was  not  sufficient  that  they  were  offered  merely  ; 
they  must  be  sold." 

Upon  the  facts  specially  found  by  the  trial  court,  we  are 
of  the  opinion  that  the  appellant  is  not  in  a  i>osition  where 
he  can  successfully  claim  the  benefit  of  the  equitable  doctrine 
of  subrogation  in  aid  of  his  caase  of  action  against  the  appel- 
lee. Certainly,  the  appellant  is  in  no  better  position  than 
Downey,  the  original  purchaser  of  the  undivided  land  from 
Stern.  As  the  remote  grantee  of  Downey,  the  appellant  oc- 
cupied the  precise  position  of  Downey,  and  none  other  or 
better  in  relation  to  the  purchase-money  mortgage.  Conced- 
ing, therefore,  without  deciding,  that  under  ordinary  circum- 
stances, and  in  the  absence  of  any  intervening  rights  and 
equities,  the  appellant,  as  the  remote  grantee  of  Downey, 
might  have  been  subrogated  to  the  rights  of  the  mortgage 
.creditors,  it  is  very  clear,  we  think,  that  under  the  facts  of 
this  case,  neither  Downey  nor  the  appellant  would  have  been 
or  were  entitled  to  such  subrogation  a5  against  the  appellee. 
The  court  found  specially  that  when  the  appellee,  and  thost* 
through  whom  he  claimed,  purchased  and  paid  for  the  Parker 
judgment,  neither  they  nor  any  of  them  had  any  actual 
knowledge  of  the  mortgage  executed  by  Stern  to  Julian  and 
Johnson  ;  and  no  facts  were  fi)und  by  the  court  from  which  it 
could  be  inferred  that  they  or  any  of  them  had  constructive 
notice  even  of  the  existence  of  such  mortgage.  Upon  these 
facts,  it  is  apparent  that  the  appellee  purchased  and  paid  for 
the  Parker  judgment  without  notice  of  any  kind  of  the  pur- 
chase-money mortgage,  or  of  the  appellant's-  claim    to   be 
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subrogated  thereto.  His  equity  is  at  least  equal  to  that  of 
the  appellant ;  and  the  "  maxim  is,  that  where  there  is  equal 
equity,  the  law  must  prevail.  And  this  is  generally  true ; 
for,  in  such  a  case,  the  defendant  has  an  equal  claim  to  the 
protection  of  a  court  of  equity  for  his  title,  as  the  plaintiff 
has  to  the  assistance  of  the  court  to  assert  his  title  ;  and  then, 
the  court  will  not  interpose  on  either  side ;  for  the  rule  there 
is,  ^In  cequcUi  jure  melior  est  conditio  possidentis.'  And  the 
equity  is  equal  between  persons,  who  have  been  equally  inno- 
cent and  equally  diligent.^^  1  Story  Eq.,  section  64c.  This 
equitable  doctrine  has  been  recognized  and  acted  upon  by  this 
court  in  cases  somewhat  similar  to  the  one  at  bar,  where 
mortgage  creditors  have  sought  to  enforce  alleged  equities 
against  the  purchasers  for  value  of  existing  judgments.  Flan- 
ders V.  (ySrien,  46  Ind.  284 ;  Busenbarke  v.  Ramey,  53  Ind. 
•499 ;  Wainwright  v.  Flanders,  64  Ind.  306 ;  Tuttle  v.  Church- 
man,  74  Ind.  311 ;  Booker  v.  Booker,  75  Ind.  571. 

These  cases  seem  to  us  to  be  decisive  of  the  case  in  hand, 
upon  the  question  under  consideration,  adv^ersely  to  the  ap- 
pellant. They  show  very  clearly  that  upon  the  fects  found 
by  the  court,  he  can  not  claim  to  be  subrogated  to  the  pur- 
chase-money mortgj^e,  as  against  the  appellee.  It  follows 
that  the  first  ground  assigned  bj^  appellant,  for  the  reversal 
of  the  judgment,  can  not  be  sustained. 

•  The  writer,  speaking  for  himself,  and  not  for  the  court,  is 
of  opinion  that,  upon  the  facts  found  by  the  court,  no  case 
>vas  made  for  subrogation  in  any  event.  The  court  found 
that  Downey  purchased  the  undivided  land,  and  agreed,  as 
jiart  of  the  consideration  of  the  sale  to  him,  to  assume  and 
pay,  and  afterwards  did  pay,  the  purchase-money  notes  and 
mortgage,  executed  by  Stern  to  Julian  and  Johnson.  Under 
his  agreement  of  assumption,  it  would  seem  to  be  clear  that 
Downey  became  and  was,  in  equity,  primarily  liable  for  the 
j>ayment  of  the  notes  and  mortgage ;  that,  although  not  a 
party  to  either  of  the  instruments  in  their  inception,  they  be- 
came and  were,  under  his  contract  to  assume  and  pay  them. 
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the  equitable  evidence  of  his  personal  debt ;  and  that,  as  be- 
tween himself  and  the  maker  of  the  nott^s  and  mortgage,  he 
became  and  was,  in  equity,  the  principal  debtor,  while  Stern 
was  only  his  surety.  This  was  the  doctrine  declared  in  Jos- 
selyn  v.  Edwards,  57  Ind.  212,  and  it  has  been  repeatedly 
recognized,  approved  and  acted  upon,  and  has  never  been 
questioned  in  the  later  decisions  of  the  court.  Hoffman  v. 
RM,  58  Ind.  113;  Kester  v.  Huhnan,  65  Ind.  100;  McClure 
v.  Andrews,  68  Ind.  97  ;  SfmUh  v.  Ostermeyer,  68  Ind.  432 ; 
Bisk  V.  Hoffitian,  69  Ind.  137 ;  Gerber  v.  Sharp,  72  Ind.  553 ; 
Sidener  v.  Pavey,  77  Ind.  241 ;  Durham  v,  Craig,  79  Ind.  117. 

In  the  opinion  of  the  writer,  Downey's  contract  was  that 
he  would  assume  and  pay,  and  he  afterwards  did  pay,  the  notes 
and  mortgage,  executed  by  Stern  to  Julian  and  Johnson.  His 
contract,  fairly  construed,  was  to  pay  off,  to  satisfy,  to  extin- 
guish, not  to  keep  alive,  Stern's  notes  and  mortgage.  He  paid 
the  notes  and  mortgage,  and,  in  so  doing,  he  merely  paid  off 
his  own  personal  debt,  for  which  under  his  contract  he  was 
primarily  liable  as  the  principal  debtor.  No  facts  were  found 
by  the  court  from  whic^h  it  can  possibly  be  inferred  that,  in 
making  such  payment,  he  had  any  purpose  or  intention  of 
keeping  alive  the  notes  and  mortgage.  It  must  be  assumed 
therefore,  the  writer  thinks,  4hat  by  his  payment  he  intended 
to  and  did  extinguish  both  the  debt  and  the  security. 

From  this  conclusion,  it  follows  necessarily  that  Downey 
could  not  have  aske<l  a  court  of  equity  to  revivify  the  mort- 
gage security  after  it  had  became  functuJi  officio  by  his  volun- 
tsLty  payment  thereof,  and  to  subrogate  him  to  the  rights  of 
the  mortgage  creditors.  And  if,  upon  the  facts,  he  could  not 
have  claimed  such  equitable  relief,  and  surely  he  could  not,  it 
is  very  certain  that  his  grantees,  near  or  remot<»,  could  not  be 
entitled  to  any  such  relief.  The  writer  is  of  opinion,  there- 
fore, that  the  first  ground  upon  which  the  appellant  relies  for 
the  reversal  of  the  judgment  below,  is  not  tenable  and  can 
not  be  sustained.     Richmond  v.  Marston,  15  Ind.  134. 

2.  The  second  ground  upon  which  a  reversal  is  asked  is, 
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that  the  appellant  was  entitled  to  be  repaid  the  value  of  the 
improvements  made  upon  the  lot  by  him  and  his  grantors,  be- 
fore the  appellee  could  enforce  the  lien  of  his  judgment  against 
Buch  lot.  It  is  claimed  that  these  improvements  were  thus 
made  in  good  faith,  under  color  of  title,  and  in  the  belief  that 
appellant  and  his  grantors  had  good  title,  and  without  knowl- 
edge of  appellee^s  judgment.  Conceding  all  these  matters  to 
be  true  as  stated,  they  constitute  no  valid  or  legal  claim  in 
appellant^s  fevor  against  the  appellee,  for  the  value  of  such 
improvements,  nor  are  they  sufficient  to  show  that  the  appel- 
lee ought  not  to  be  permitted  to  enforce  the  lien  of  his  judg- 
ment against  appellant's  lot  before  he  had  been  paid  the  value 
of  the  improvements.  The  appellant  had  constructive  notice 
of  appellee's  judgment,  and  if  he  and  his  grantors  did  not 
have  actual  notice  of  the  existence  of  the  judgment,  it  was 
their  misfortune,  and  not  the  fault  of  the  appellee.  The  ap- 
pellant's claim  on  this  point  can  not  be  sustained.  Taylor  v. 
Morgan,  86  Ind.  295. 

3.  The  last  reason  for  which  we  are  asked  to  reverse  the 
judgment  is,  that  the  sale  of  the  appellant's  lot  was  invalid, 
because  the  other  lots  sold  by  Downey  after  the  sale  of  ap- 
pellant's lot,  were  not  first  exhausted.  It  was  not  enough  that 
the  other  lots  were  offered  merely;  they  must  be  actually  sold 
before  a  legal  sale  could  be  made  of  the  appellant's  lot.  We 
may  well  suppose  that  this  point  was  not  made  below,  but  is 
presented  here  for  the  first  time.  •In  support  of  appellant's 
position  his  counsel  cite  the  cases  of  Houston  v.  Houston,  67 
Ind.  276,  Edwards  v.  Applegale,  70  Ind.  325,  and  Hahn  v. 
JBehrman,  73  Ind.  120.  It  is  evident,  however,  that  the  pre- 
cise question  here  presented  was  not  considered  or  decided  in 
^either  of  the  cases  cited,  although  there  are  expressions  in  the 
opinion  in  each  of  the  cases,  which,  if  not  limited,  as  they 
i^hould  be,  to  the  fiwts  of  the  case  in  hand,  would  seem  to  sus- 
tain the  appellant's  position.  In  the  case  now  before  us,  it  is 
shown  that  the  sheriff,  by  the  appellee's  order,  in  part  com- 
pliance at  least  with  the  equitable  doctrine  invoked  by  the  ap- 
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I^ellant,  oifered  first  for  sale  each  of  the  other  lots,  and  re- 
ceived no  bid  therefor ;  and  that  he  then,  and  not  before^ 
otfered  and  sold  the  appellant's  lot.  The  question  for  decision 
is  this,  was  the  sheriff  compelled  not  only  to  offer  but  to  sell 
and  exhaust  each  of  the  other  lots  before  he  could  make  a 
legal  and  valid  sale  of  the  appellant's  lot? 

We  think  that  this  question  ought  to  be,  and  must  be,  an- 
swered  in  the  negative.  It  was  the  duty  of  the  sheriff  to  make 
the  money  due  on  the  execution.  In  compliance  with  the 
equitable  rule  referred  to,  in  so  far  as  he  could  comply  there- 
with, he  offered  for  sale  each  and  all  of  the  other  lots  and  re- 
(Kiived  no  bid  therefor.  Having  done  this,  which  was  all  he 
could  do,  in  attempted  compliance  with  such  rule,  we  think 
that  it  became  his  duty  to  offer  and  sell,  if  he  could,  the  ap- 
pellant's lot,  and  that  the  sale  thus  made  was  legal  and  valid. 
Merritt  v.  Rickey,  97  Ind.  236. 

The  court  did  not  err  in  its  conclusion  of  law. 

The  judgment  is  affirmed,  with  costs. 

ZoLLARS,  J.,  concurs  with  the  personal  views  of  HowK,  J., 
in  the  above  opinion. 

Filed  Mar.  17,  1883. 

Dissenting  Opinion. 

Elliott,  J. — I  think  Ritter  was  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  to  whom  the  purchase-money 
mortgage  was  executed.  Peet  v.  Beers,  4  Ind.  46 ;  /Spray  v. 
Rodman,  43  Ind.  225 ;  McKeage  v.  Hanover  Fire  Ins.  Co.y 

81  N.  Y.  38 ;  SicUes  v.  Flanagan,  79  N.  Y.  224 ;  3Ionti- 
cello,  etc,  Co.  v.  Loughry,  72  Ind.  562,  566  ;  Ayers  v.  AdaniSy 

82  Ind.  109. 

The  lien  of  appellee's  judgment  was  only  on  the  execution 
debtor's  equity  of  redemption,  and  Ritter,  in  asserting  his  right 
to  avail  himself  of  the  purchase-money  mortgage,  leaves  the 
lien  as  it  was,  and  as  his  is  the  superior  equity,  that  of  a  bona 
fide  purchaser  for  full  value,  it  should  prevail.  Glidewell  v* 
Spaugh,  26  Ind.  319 ;  Monticello,  etc.,  Co.  v.  Loughry,  supra  ^ 
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JIanns  v.  Brookmlle  NaPl  Bankj  73  Ind.  243;    Sharpe  \\ 
Davis,  76  Ind.  17.         | 

The  rights  acquired  by  appellee  were  not  greater  than  those 
owned  by  the  person  through  whom  he  derived  them  all. 
Rawson  v.  McJunkins,  27  Ga.  432 ;  Colquitt  v.  Bonner,  2  Ga. 
155;  Scott  V.  HarkinSy  32  Ga.  302;  Himes  v.  Barnitz,  8 
Watts,  39;  Blydenburgh  v.  Thayer,  1  Abb.  Dec.  156;  De 
La  Vergne  v.  Evertson,  19  Am.  Dec.  411 ;  Graves  v.  Woodbury y 
4  Hill,  559 ;  Chamberlin  v.  Day,  3  Cow.  353 ;  Lockwood  v. 
Bates,  12  Am.  Dec.  121 ;  Independent  School  Dist.  v.  Schrei- 
ner,  46  Iowa,  172;  Burtis  v.  Cook,  16  Iowa,  194;  Rea  v. 
Forrest,  88  111.  275 ;  Padfidd  v.  (?rem,  85  111.  529 ;  Jeffries  v. 
Ecans,  6  B.  Mon.  119;  Pierce  v.  ^en^,  69  Maine,  381 ;  Selz 
V.  Unna,  6  Wall.  327  ;  Harrison  v.  -AncZreir*,  18  Kan.  535,  see 
auth.  p.  542 ;  Swartz  v.  Stees,  2  Kan.  236 ;  Downer  v.  South 
Royalton  Bank,  39  Vt.  25 ;  Finn  v.  Cor6i«,  36  Mich.  318  ; 
Banning  v.  Edes,  6  Minn.  402. 

Filed  Mar.  17,  1883.    Petition  for  a  rehearing  overruled  Dec.  11, 1884. 
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Intoxicating  Liquor. — Sale  hy  Druggist  on  Sunday.— k  drnggist  is  liable- 
to  fine  for  selling  liquor  on  Sunday  to  a  person  without  a  physician's  pre- 
scription, although  the  liquor  may  be  purchased  and  used  for  medicinal 
purposes,  and  this  fact  is  known  to  the  druggist  at  the  time  of  the  sale. 

From  the  Rush  Circuit  Court. 
J,  W.  Study,  for  appellant. 

F.  T.  Hord,  Attorney  General,  M.  D.  Tackett,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

ZoLLARS,  C.  J. — Appellant  was  convicted  upon  a  charge 
of  having  sold  intoxicating  liquor  on  Sunday  to  a  person  who 
did  not  have  a  written  prescription  therefor  from  a  practicing 
physician,  as  required  by  section  2099,  R.  S.  1881.     There  is 
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no  controversy  about  the  facts.  The  evidence  shows  that  ap- 
pellant was  a  physician  and  druggist;  that  as  such  druggist 
he  sold  the  liquor  on  Sunday  to  a  person  who  did  not  have 
such  a  prescription ;  that  the  liquor  was  purchased  for  and 
used  by  the  wife  of  the  person  purchasing  it  for  medicinal 
purposes ;  that  appellant  was  informed  at  the  time  that  it  was 
wanted  for  his  wife  to  be  used  for  such  purposes ;  that  he 
knew  that  she  was  a  person  of  a  nervous  temperament,  and 
in  the  habit  of  using  quinine  and  whiskey.  In  this  instance, 
however,  there  was  no  quinine  in  the  liquor.  The  evidence 
thus  clearly  brings  the  case  within  the  letter  of  the  statute. 

Appellant  contends,  however,  that  as  the  liquor  was  sold 
in  good  faith  for  medicinal  purposes,  the  case  is  not  within  the 
spirit  of  the  law.  In  support  of  this  contention,  we  are  cited 
to  the  case  of  Nixon  v.  State,  76  Ind.  524,  as  being  conclusive. 

That  was  a  prosecution  against  a  druggist  for  having  sold 
intoxicating  liquors  without  a  license.  The  court  followed 
previous  cases,  in  excepting  from  the  operation  of  the  stat- 
ute requiring  a  license,  sales  made  in  good  faith  for  medic- 
inal purposes. 

The  spirit  and  intent  of  the  statutes  requiring  a  license  to 
sell  intoxicating  liquors  were  to  regulate  and  curtail  the  sale 
of  such  liquors,  and  lessen  intoxication,  and  not  to  prohibit 
the  sale  for  medicinal  purposes.  The  case  of  Nixon  v.  State, 
Hupra,  and  the  cases  there  cited,  rest  upon  this  interpretation. 

This  reasoning  can  not  be  applied  to  the  case  before  us.  The 
purpose  of  sections  2098  and  2099,  R.  S.  1881,  is  to  protect 
the  Sabbath  day,  and  the  other  days  therein  named,  from  the 
evils  that  might  result  from  the  sale  of  intoxicating  liquors. 
The  section  is  an  absolute  inhibition  upon  the  sale  of  such 
liquors  on  the  days  named,  to  be  drunk  as  a  beverage. 

It  seems  to  recognize  the  right  of  druggists  to  sell  such 
liquors  for  medicinal  purposes,  but  imposes  a  condition 
upon  such  sales  on  Sunday  and  the  other  days  named,  and 
that  is,  that  the  sale  shall  be  made  only  to  those  who  may 
have  procured  a  written  prescription  therefor  from  a  regular 
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practicing  physician  of  the  county.  The  intention  is  to  pro- 
hibit the  sale  on  those  days  except  in  cases  of  sickness.  And 
in  order  that  this  intention  shall  not  be  thwarted  by  feigned 
.sickness,  the  prescription  is  required ;  and  that  there  may  be 
no  imposition  here,  the  physician  must  be  a  regular  practic- 
ing physician ;  and  still  further  to  guard  against  imposition, 
the  physician  must  be  of  the  county  where  the  liquor  is  to  be 
sold,  so  that  the  druggist  and  the  authorities  may  the  more 
likely  have  a  personal  acquaintance  with  him.  This  condition 
is  the  barrier  erected  about  the  sale  by  druggists  on  those 
<Iays.  To  hold  that  the  sale  may  be  made  on  those  days  with- 
<mt  the  prescription,  would  be  to  override  and  break  down 
that  barrier.  Such  a  holding  would  be  in  conflict  with  both 
the  spirit  and  letter  of  the  statute.  It  would  carry  us  be- 
yond the  boundaries  of  interpretation  and  construction,  into 
the  domain  of  legislation. 

The  argument,  that  cases  of  emergency  may  arise  where  it 
may  be  inconvenient,  if  not  impossible,  to  procure  such  a  pre- 
scription in  time  to  prevent  serious  consequences,  may  have 
force  when  addressed  to  legislators,  but  it  can  not  be  controll- 
ing with  courts,  whose  duty  it  is  declare  the  law  as  enacted 
by  the  law-making  branch  of  the  government. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  16, 1884. 


No.  11,099. 

Fort  Wayne,  Cincinnati  and  Louisville  Railroad 
Company  r.  Herbold. 

Railroads. — Killing  Slock. — Fencing. — Highway. — Where  cattle  enter  upon 
the  track  of  a  railroad  at  a  highway,  at  a  place  where  it  is  the  duty  of 
the  company  to  maintain  a  fence,  and  are  killed  or  injured,  the  com- 
pany is  liable  if  there  was  no  secure  fence. 

^AME. — If  the  place  is  one  that  can  not  be  fenced  without  interfering  with 
the  business  of  the  company  in  the  discharge  of  its  duty  to  the  public, 
or  is  one  whicbcaa  not  be  fenced  without  interfering  with  the  use  of  a 


W     91 

1 194   S18 


92  SUPREME  COURT  OF  INDIANA, 


Fort  Wayne,  Ciucinnati  and  LouisTllle  Railroad  Company  v,  Herbold. 

highway,  or  where  a  fence  would  endanger  the  safety  of  employees  in 
the  management  and  running  of  its  locomotives  and  trains,  the  com- 
pany is  not  required  to  fence. 

Same. — (JatUe^OuM-ds. — Where  cattle-guards  are  necessary  to  prevent  ani- 
mals from  entering  upon  the  track  from  a  highway,  and  fences  can  not 
be  maintained,  it  is  the  duty  of  the  company  to  maintain  proper  cattle- 
guards,  provided  it  does  not  interfere  with  the  duty  the  company  owes 
to  the  public  and  the  safety  of  its  employees. 

Same. — Burden  of  Proof.— In  an  action  for  damages  for  stock  killed,  the 
burden  of  showing  that  the  place  is  one  whicli  can  not  be  fenced,  under 
the  above  conditions,  is  upon  the  railroad  company. 

Same. — Liability. — Where,  at  a  highway  crossing,  cattle-guards  are  placed 
sixty  feet  from  the  boundary  of  the  higliway,  and  it  is  not  shown  by  the 
railroad  company  that  the  guards,  if  placed  at  the  boundary  of  the  high- 
way, would  interfere  with  the  use  of  the  highway  or  endanger  the  safety 
of  persons  operating  or  managing  the  trains,  or  would  obstruct  the  trans- 
action of  the  company's  business,  or  the  discharge  of  its  duty  to  the 
public,  it  is  liable  under  the  statute  for  animals  killed  by  its  engines  or 
cars,  and  which  entered  upon  its  track  from  the  unfenced  space  between 
the  highway  and  the  cattle-guards.  That  it  would  be  difficult  or  expen- 
sive to  enclose  is  no  excuse. 

From  the  Delaware  Circuit  Court. 

W.  H.  Coombs,  R.  C.  Bell,  8.  Morris,  0.  J.  Lotz  and  K 
Ellis,  for  appellant. 

C.  W.  Moore  and  G.  H.  Koons,  for  appellee, 

Elliott,  J. — The  appellee  instituted  this  action  to  recover 
the  value  of  a  cow  injured  and  a  heifer  killed  by  the  locomo- 
tive and  cars  of  the  appellant.  The  action  is  founded  upon 
the  statute  making  it  the  duty  of  railroad  companies  to  fence 
their  roads,  and  imposing  a  liability  for  animals  killed  or  in- 
jured because  of  the  failure  to  perform  this  statutory  duty. 

Our  decisions  settle  some  general  principles  which  apply  to 
this  case,  and  which  it  is  proper  to  declare  at  the  out^t  con- 
stitute the  law  governing  the  case. 

If  animals  enter  upon  the  roadway  at  a  place  where  it  was 
the  duty  of  the  railroad  company  to  fence,  and  are  killed  or 
injured,  the  company  is  liable  if  there  was  no  secure  fence  at 
that  place.  Wabash,  etc.,  R.  W,  Co.  v.  Tretts,  96  Tnd.  450  ; 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  94  Ind.  454 ;  Louisville, 
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etc,  R.  W.  Co.x.  Quadey  91  Ind.  295;  Louisville y  etc,  li. 
W.  Co,  V.  Overman,  88  Ind.  115  ;  Jeffersonville,  etc.,  R.  R.  Cb, 
V.  Lifon,  72  Ind.  107 ;  Toledo,  etc.,  R.  W.  Co.  v.  HoireU,  38 
Ind.  447. 

If  the  place  is  one  that  can  not  be  fenced  without  interfer- 
ing with  the  business  of  the  company  in  the  discharge  of  its 
duty  to  the  public,  or  if  the  place  is  one  which  can  not  be 
fenced  without  interfering  with-  the  use  of  a  highway,  then 
there  is  no  obligation  to  fence  resting  uix)n  the  company.  In- 
iUana,  etc.,  R.  W.  Co.  v.  Leak,  89  Ind.  596 ;  Lidianapolis, 
etc.,  R.  R.  Co.  V.  Kinney,  8  Ind.  402;  Lafayette,  etc.,  R.  R. 
Co,  V.  Shriner,  6  Ind.  141 ;  BeUefontaine  R.  W.  Co.  v.  Sunuin, 
29  Ind.  40;  Lidianapolin,  etc.,R.  R.  Co.  v.  Christy, 4S  Ind.  143. 

If  the  company  can  not  fence  at  the  place  where  the  ani- 
mals entered  without  endangering  the  safety  of  the  persons 
engaged  in  the  management  and  running  of  its  locomotives 
and  trains*  it  is  absolved  from  the  statutory  duty  of  fencing. 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  supra;  Evansville,  etc., 
R.  R.  Oo.  v.  Willis,  93  Ind.  507. 

Where  cattle-guards  are  necessary  to  prevent  animals  from 
entering  upon  the  roadway,  and  fences  can  not  be  built,  then 
it  is  the  duty  of  the  company  to  construct  proper  cattle- 
guards,  provided  the  place  is  one  where,  under  the  rules  just 
stated,  it  is  practicable  to  do  so.  Wabash,  etc.,  R.  W.  Co.  v. 
Tretts,  supra;  Whiteioater  R.  R.  Co.  v.  Bridgett,  94  Ind.  216; 
Grand  Rapids,  etc.,  R.R.  Co.  v.  Jones,  81  Ind.  523;  Evansville, 
etc.,  R.  R.  Co.  V.  Barbee,  74  Ind.  169 ;  Indianapolis,  etc.,  R. 
R.  Co.  V.  Irish,  26  Ind.  268  ;  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Ehrhart,  36  Ind.  118  ;  Lidianapolis,  etc.,  R.  R.  Co.  v.  Bonnell, 
42  Ind.  539 ;  Louisville,  etc.,  R.  W.  Co.  v.  Porter,  97  Ind.  267. 

The  statute  does  not,  in  terms,  make  any  exceptions  to  the 
duty  to  fence,  but  the  courts  have  recognized  the  existence  of 
exceptions,  ca'^ting,  however,  the  burden  of  showing  that  the 
place  is  one  which,  under  the  rules  stated,  can  not  be  fenced, 
upon  the  railroad  company  claiming  an  exemption  from  the 
general  statutory  rule.     Wabash,  etc.,  R.  W.  Co.  v.  Tretts,  su- 
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jyra;  LouUmlle,  etc,  R,  W.  Co.  v.  Clark,  94  Incl.  Ill ;  Lake 
Jtlrie,  etc,  R.  W,  Co,  v.  Kneadle,  94  lad.  454 ;  Terre  Haute, 
etc.,  R.  R.  Co.  V.  Penn,  90  Ind.  284 ;  Pittsburffh,  etc.,  R.  W. 
Co.  V.  Laufman,  78  lud.  319;  Indianapoliti,  etc.,  R.  W.  Co. 
V.  Thomas,  84  Ind.  194 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Lind- 
ley,  75  Ind.  426  ;  Wabash  R.  W.  Co.  v.  Forshce,  77  Ind.  158  ; 
Ohio,  etc.,  R.  W.  Co.  v.  Rowland,  50  Ind.  349. 

Where  there  is  evidence  upon  all  the  material  points  fairly 
tending  to  support  the  verdict,  it  will  not  be  disturbed. 

The  evidence  satisfactorily  shows  that  the  animals  injured 
entered  upon  the  railroad  at  a  point  where  it  was  not  fenced^ 
and  were  struck  by  one  of  the  appellant's  locomotives,  so  that 
the  only  question  in  the  case  is  whether  the  company  has 
shown,  by  a  preponderance  of  the  evidence,  that  the  place 
was  one  which  it  was  not  its  duty  to  fence. 

Near  the  place  where  the  animals  entered  u|X)n  the  track, 
it  obliquely  crosses  a  highway  known  as  the  Granville  turn- 
pike, and  crosses  it  at  very  sharp  angles,  so  that,  in  order  to 
fully  pass  the  lines  of  the  turnpike,  a  train  must  traverse  a 
distance  of  ninety  feet.  A  cattle-guard  was  constructed  across 
the  railroad  track  at  right  angles  and  connected  with  a  fence, 
but  this  guard  was  locatcnl  sixty  feet  and  four  inches  north  of 
the  north  line  of  the  highway,  thus  leaving  a  considerable 
piece  of  ground  "  pocket  shaped,"  as  the  witnesses  described 
it,  not  protected.  The  evidence  was  conflicting  as  to  whether 
the  cattle-guard  was  or  was  not  placed  at  a  point  where  it 
would  best  keep  oif  cattle,  but  we  can  not  say  that  there  wfiUfi 
not  evidence  sustaining  the  finding  of  the  jury  upon  this  ques- 
tion. It  is  not  enough,  as  our  decisions  declare,  to  build 
fences  or  construct  cattle-guards,  but  they  must  also  be  con- 
structed so  as  to  be  reasonably  well  adapted  to  keep  animals 
from  entering  upon  the  track.  It  is  obvious  that  where  cat- 
tle-guards are  improperly  constructed  or  unsuitably  located, 
the  railroad  can  not  be  said  to  be  "  securely  fenced  in,"  and  this 
is  what  the  statute  in  express  terms  requires  of  railroad  com- 
panies.  R.  S.  1881,  sec.  4031.    It  is  no  doubt  true  that  railroad 
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companies  are  not  held  to  the  exercise  of  extraordinary  dili- 
gence and  care,  but  they  certainly  are  held  to  the  exercise  of 
ordinary  care,  prudence  and  diligence  in  the  location  and  con- 
struction of  fences  and  cattle-guards. 

We  do  not  think  the  evidence  shows  that  to  have  located 
the  cattle-guard  nearer  the  line  of  the  turnpike  would  have 
endangered  the  safety  of  its  agents  or  servants,  or  have  in- 
terfered, in  the  sense  intended  by  our  decisions,  with  the 
transaction  of  its  business.  There  was  no  depot,  nor  w^as 
there  any  switch  in  the  vicinity  of  the  highw^ay,  nor  any  mill 
or  factory  from  which  freight  was  received,  or  at  which  freight 
was  discharged ;  all  that  the  evidence  shows  is  that  there  was 
a  highway  crossing  of  a  somewhat  unusual  character.  This^ 
fact  does  not  authorize  the  conclusion  that  the  company  was 
not  bound  to  "  securely  fence  in  "  its  track.  Something  more 
than  this  must  be  shown  in  order  to  Escape  the  performance 
of  the  statutory  duty. 

The  only  plausible  ground  upon  which  it  can  be  argued  that 
the  company  was  not  bound  to  place  a  cattle-guard  nearer  the 
line  of  the  highway  is,  that  to  have  done  so  would  have  made 
the  use  of  the  highway  unsafe,  but  this  ground  falls  away 
when  the  evidence  is  examined.  We  agree  with  counsel  that 
the  company  had  no  right  to  place  fences  or  guaixls  in  such  a 
position  as  to  make  the  use  of  the  highway  dangerous.  The 
exception  created  by  the  courts  respecting  highways  is, 
however,  not  to  advance  the  private  interests  of  the  company, 
but  to  protect  the  public.  Wabash,  etc,  R.  W.  Co.  v.  Trett^, 
ftupra;  Indianapolis,  etc,  R.  W.  Co.  v.  Thomas,  84  Ind.  194; 
Pittsburgh,  etc,  R.  W.  Co.  v.  Laufman,  78  Ind.  319.  Nor 
does  the  exception  operate  to  exonerate  the  company  simply 
because  the  place  is  difficult  to  fence. 

In  Indianapolis,  etc,  R.  R.  Co.  v.  Parker,  29  Ind.  471,  It 
was  said :  "  The  exception  only  extends  to  places  where  it  is 
unreasonable  or  improper  that  the  road  should  be  fenced." 
Nor  is  the  exception  available  to  the  company  upon  the  sole 
ground  that  it  would  be  difficult  and  expensive  to  "  securely 
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fence  in  "  the  road.  Wabash,  etc,  R.  W.  Co.  v.  Tretts,  supra  ; 
Indianapolis,  etc.,  R.  R.  Cb.  v.  Lindley,  supra;  Pitisburyh, 
etc.,  R.  W.  Co.  V.  Laufman,  »upra;  Pittsburgh,  etc.,  R.  W. 
Co.  V.  Thomas,  supra;  Ohio,  etc.,  R.  W.  Co.  v.  Rowland, 60 
Ind.  349. 

The  appellant^s  counsel  argue  that  the  company  was  exon- 
erated because  it  wa.s  not  practicable  to  build  the  cattle-guard 
xit  a  place  different  from  that  selected,  but  the  broad  meaning 
which  they  assign  to  the  word  "  practicable"  is  not  one  which 
our  cases  recognize.  It  is  the  duty  of  the  company  to  con- 
struct such  guards  wherever  needed,  except  in  the  cases  which 
are  recognized  as  exceptions  to  the  statutory  rule. 

A  railroad  company  is  liable  where  it  places  a  cattle-guard 
fit  the  wrong  place.  JeffersonviUe,  etc.,  R.  R.  Co.  v.  Morgan,  3S 
Ind.  190.  In  that  case  it  was  said  :  "  We  are  also  of  the  opin- 
ion that  it  was  the  duty  of  the  appellant,  to  protect  itself  from 
liability,  to  have  placed  a  cattle-guard  at  the  north  side  of  the 
Salem  road,  and  fenced  the  road  on  either  side  north.  Thf 
cow-gap  was  placed  at  the  wrong  place.  It  should  have  been 
at  the  intersection.  It  being  one  hundred  and  eighty  feet 
north  of  the  intersection,  and  connected  with  field  fences  on 
either  side  of  the  railroad  track,  and  there  being  nothing  at 
the  intersection  to  prevent  stock  from  going  on  the  track,  it 
created  an  excellent  trap  for  stock." 

Counsel  say  that  the  law  does  not  require  that  a  diagonal 
cattle-guard  should  be  constructed  along  the  line  of  the  high- 
way, where  the  railroad  crosses  it  obliquely,  and  refer  us  to 
the  case  of  Indianapolis,  etc.,  R.  R.  Co.  v.  Irish,  26  Ind.  268, 
That  c^ise,  however,  does  not  support  the  position  of  counsel , 
for  there  it  appeared  that  the  cattle-guard  could  not  have  been 
differently  placed  without  seriously  interfering  with  the  com- 
pany in  repairing  its  road.  That  case  goes  fiirther  than  any 
other  case  in  our  reports,  but  it  can  not  be  made  to  cover  the 
present  without  further  extending  its  doctrine,  and  this  we  are 
unwilling  to  do.  It  is  not  shown  that  it  would  have  seriously 
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interfered  with  the  work  of  repairing  the  road  to  have  placed 
the  guard  nearer  the  line  of  the  highway. 

We  do  not  think  the  question  in  this  case  is,  whether  the 
company  wa«  bound  to  place  a  diagonal  guard'  close  along  the 
line  of  the  highway ;  but  that  the  question  is,  whether  the 
cattle-guard,  t^rhich  crosses  the  railroad  at  right  angles,  was 
located  so  as  to  securely  "  fence  in  the  track.'^  The  jury  hav- 
ing passed  upon  this  question,  and  there  being  evidence  fully 
sustaining  their  finding  on  this  poinl^  we  can  not  disturb  it. 
Whether  a  cattle-guard  is  properly  located  or  not  must,  in  a 
^rcat  measure,  depend  upon  the  facts  of  the  particular  case, 
iind  where  the  evidence  fairly  sustains  the  verdict,  it  will  not 
be  disturbed. 

Judgment  affirmed. 

Filed  Dec.  13,  1884. 
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KoLLE  i\  Clausheide. 

Judgment. — Redemption, — Where  one  obtains  a  decree  allowing  him  to  re- 
deem from  a  mortgage  within  a  given  time  if  a  certain  event  shall 
transpire,  the  decree  binds  him,  and  he  can  not  avoid  its  effect  by  a  sub- 
sequent suit  for  that  purpose,  upon  the  ground  thai  the  contingency  did 
not  happen,  and  hence  redemption  under  the  decree  became  impossible. 

From  the  Vanderburgh  Circuit  Court. 

8.  R.  Hombrook  and  A,  C.  Hawkins^  for  appellant. 

C.  Denby,  D.  B.  Kumler  and  V.  Bisch,  for  appellee. 

BiCKXELii,  C.  C. — The  appellant  had  a  mortgage,  executed 
by  the  appellees  Henry  A.  and  Rosina,  which  embraced  five 
lots  in  Lamasco,  known  as  lots  Nos.  28,  29,  30,  31  and  32,  in 
block  No.  68,  and  other  lands. 

One  Daun  had  a  prior  mortgage  on  said  five  lots.  Daun 
C)reclosed  his  mortgage  without  making  the  appellant  a  party, 
Vol.  99.-7 
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and  under  Daun's  decree  said  five  lots  were  sold,  and  were 
afterwards  conveyed  by  the  purchaser  to  said  Bosina  in  the 
year  1875.  *  In  1876  the  appellant  brought  a  suit  against  the 
said  Henry  A.  and  Rosina  and  others  to  foreclose  his  mortgage. 
In  that  suit  the  court  found  that  said  Rosina  liad  a  prior  lien 
on  said  five  lots  for  $700,  and  interest  at  6  per  cent,  from  Sep- 
tember 16th,  1875,  and  it  was  decreed  that  all  of  the  mort- 
gaged property,  except  said  five  lots,  should  be  sold  to  satisfy 
the  sum  of  $6,302.89,  found  due  the  appellant,  and  that  if 
such  sale  should  fail  to  pay  that  sum,  then  the  appellant  should 
have  the  right  to  redeem  said  five  lots  within  ninety  days  from 
the  date  of  said  decree,  by  paying  to  said  Rosina  the  sum  found 
due  to  her  as  aforesaid,  and  that  upon  such  payment,  made 
within  said  ninety  days,  the  appellant  might  cause  said  five 
lots  to  be  sold  under  said  decree  and  the  proceeds  applied  in 
satisfaction  of  such  unpaid  residue  of  said  $6,302.89,  and  that 
aft/cr  such  sales  all  the  right,  title  and  interest  of  all  of  said 
defendants  in  and  to  said  mortgaged  property  should  be  for- 
ever barred  and  foreclosed.  This  decree  was  rendered  on 
March  8th,  1876.  Nearly  six  years  afterwards,  in  January, 
1882,  the  appellant  filed  his  complaint  against  the  appellees 
in  the  present  suit,  alleging  the  facts  above  stated,  and  that 
he  caused  a  copy  of  said  decree  to  be  issued  to  the  sheriff  im- 
mediately, but  that  some  of  the  said  mortgaged  property,  to 
wit,  lots  numbered  20,  21,  22  and  23,  in  block  68,  in  Lamasco, 
was  not  sold  within  said  ninety  days,  and  was  still  unsold, 
and  that,  therefore,  he  could  not  redeem  said  five  lots,  because, 
by  the  terms  of  said  decree,  redemption  could  be  made  only 
in  case  of  deficiency  in  the  proceeds  of  the  sale  of  the  other 
property,  and  that  said  condition  as  to  redemption  "  was  im- 
possible and  wholly  repugnant  to  plaintiff's  right  to  redeem, 
and  wholly  void,''  and  that  plaintiflF's  right  to  redeem  and  to 
have  said  five  lots  sold  to  satisfy  his  said  decree  had  not  been 
impaired  ;  that  said  Mary  Knick  claims  some  interest  in  said 
property  subordinate^to  said  decree ;  that  plaintiff  is,  and  al- 
ways has  been,  ready  to  pay  said  Rosina  the  amount  of  her 
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said  claim.  This  complaint  prays  for  an  accounting,  and 
"that  the  plaintiff's  right  to  redeem  said  lots  and  have  them 
sold  to  pay  his  said  decree  may  be  enforced,  and  that  he  may 
have  all  proper  relief." 

The  said  Bosina  Clausheide  and  Mary  Krack  filed  separate 
demurrers  to  said  complaint  for  want  of  facts  sufficient ;  these 
demurrers  were  sustained,  and  final  judgment  was  rendered 
thereupon  in  favor  of  said  Rosina  and  Mary. 

The  plaintiff  appealed,  and  the  rulings  upon  said  demur- 
rers are  the  only  errors  properly  assigned. 

The  third  specification  of  the  assignment  of  errors,  to  wit, 
that  the  judgment  should  have  been  in  favor  of  the  appellant, 
is  not  valid.  Kimhcdl  v.  SlosSy  7  Ind.  589 ;  Finch  v.  Travel- 
lers Ins.  Co.,  87  Ind.  302. 

There  was  no  error  in  sustaining  said  demurrers.  In  Eice- 
man  v.  Finch,  79  Ind.  511,  this  court  said :  "  There  are  two 
rights  of  redemption ;  the  general  equitable  right  and  the 
statutory  right.  The  former  is  forever  barred  by  the  decree 
and  sale  ;  the  latter  does  not  spring  into  existence  until  the 
sale  takes  place.  This  statutory  right  comes  into  existence  with 
the  sale ;  it  continues  for  one  year,  and  then  expires."  In  the 
case  now  before  us,  the  facts  stated  in  the  complaint  will  not 
authorize  a  statutory  redemption,  because  the  requirements 
of  the  statute  are  not  shown  to  have  been  complied  with.  R. 
S.  1881,  section  768;  Eiceman  v.  Finch,  supra.  And  the 
facts  stated  will  not  authorize  the  general  equitable  redemp- 
tion, because  the  rule  that  a  party  can  not  collaterally  im- 
peach a  judgment  forbids  all  inquiry  into  the  validity  of  the 
decree  rendered  in  the  foreclosure  suit  to  which  the  appellant 
was  a  party. 

If  the  appellant  was  dissatisfied  with  his  decree,  he  might 
have  appealed  or  filed  a  bill  of  review.  He  did  neither,  and 
now,  after  waiting  six  years,  he  is  seeking  to  impeach  his  own 
decree  in  a  collateral  proceeding.  This  can  not  be  done. 
Parker  v.  Wrighi,  62  Ind.  398 ;  Sauer^  v.  Twining,  81  Ind. 
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366;    Hume  v.  Little  Flat  Rock    Draining  Ass^n,   72  Ind. 
499,  and  cases  there  cited. 

In  the  rendition  of  the  foreclosure  decree,  the  Vanderburgh 
Circuit  Court  had  jurisdiction,  both  of  the  subject-matter 
of  the  action  and  of  the  parties ;  if  error  intervened,  enough 
to  warrant  a  reversal  upon  appeal,  such  error  would  have  no 
effect  in  the  present  proceeding. 

One  of  the  objects  of  the  appellant's  foreclosure  suit  was 
to  determine  the  rights  of  himself  and  Rosina  Clausheide  as 
to  the  five  lots  in  controversy;  the  court  made  its  determina- 
tion, and  the  appellant  was  apparently  satisfied  with  it. 

It  is  not  unusual  to  authorize  redemption  within  a  given 
time,  where  the  statutory  right  is  not  asserted,  and  ordinarily, 
in  such  cases,  if  the  redemption  be  not  made  within  the  time 
fixed,  the  right  to  redeem  is  lost.  Sherwood  v.  Hooker ,  1 
Barb.  Ch.  650;  2  Jones  Mort.,  sections  1106,  1107,  1108. 
There  is  nothing  stated  in  the  complaint  demurred  to  which 
ought  to  exclude  this  case  from  the  operation  of  the  general 
rule.  It  was  the  part  of  the  appellant  to  see  that  his  decree  was 
enforced ;  there  was  ample  time,  in  the  exercise  of  ordinary 
diligence,  for  the  sale  of  the  other  property.  The  complaint 
avers  that  it  was  not  sold,  but  states  no  reason  or  excuse  for 
the  failure  to  sell.  The  condition  was  not  imi)ossible  when 
the  decree  was  rendered ;  if  it  became  impossible  afterwards 
by  a  failure  to  sell,  the  delay,  in  the  absence  of  any  reason 
therefor,  must  be  regarded  as  the  negligence  of  the  appellant, 
at  least  in  this  contest  between  him  and  the  appellees.  T%/- 
lantibibs  et  non  dormiejitibu^  jura  subveniuitt. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoinsr 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  a|>- 
pellant. 

Filed  Sept.  27,  1884.    Petition  for  a  rehearing  overrti led  Jan.  9,  1884. 
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Special  Finding. — Exceptions, — Practice. — Where  the  court  finds  the  facts 
specially  and  states  conclusions  of  law  thereon,  exceptions  to  the  latter, 
not  taken  until  after  a  motion  for  a  new  trial  has  been  made  and  over- 
ruled, come  too  late  to  present  any  question. 
'  Same. — Modification  of  JudgmerU. — In  such  case,  a  motion  to  modify  the 
judgment  so  that  it  would  be  inconsistent  with  the  conclusions  of  law 
should  be  overruled. 

JuiXjMENT. — Assignment, — Principal  and  Surety, — Notice  by  Assignment, — 
Contemporaneous  Agreement  to  first  Exhaust  one  Defendant, — Lien, — Insol- 
vency.— Execution, — Rekcae, — lading. — To  a  suit  by  the  assignee  upon  a 
joint  judgment  against  S.  and  M.  and  others,  an  answer  by  M.,  that  in 
the  original  suit  he  appeared  and  in  good  faith  pleaded  a  valid  defence, 
stating  it,  and  that  in  consideration  of  his  withdrawing  his  defence  and 
making  default,  which  thereupon  he  did,  then  plaintiff  agreed  in  writing 
to  first  exhaust  the  property  of  S.,  who,  as  between  S.  and  M.  was  the 
principal  debtor;  that  so  the  judgment  was  suffered,  and  an  execution 
was  issued  with  direction  by  the  plaintiff  to  levy  upon  S.'s  property,  of 
which  he  had  abundance  upon  which  the  execution  was  a  lien ;  that  no 
levy  was  made,  the  execution  was  returned,  the  lien  lost,  and  S.  has  since 
become  insolvent,  of  all  which  the  present  plaintiff  had  knowledge,  is 
good  on  demurrer,  and  a  reply  thereto  that  S.  remained  solvent  long 
after  the  return  of  the  execution  is  bad. 

Practice. — JTannless  Error. — Where  the  special  finding  of  facts  shows 
that  a  particular  paragraph  of  answer  was  not  true,  the  Supreme  Court 
will  not  consider  whether  a  demurrer  to  it  was  improperly  overruled. 

SAMR—W^here  the  facts  averred  in  a  paragraph  of  reply,  demurred  to,  are 
provable  under  the  general  denial,  which  is  also  in,  the  demurrer  can 
be  sustained  without  available  error. 

From  the  Elkhart  Circuit  Court. 
/.  H.  Bakery  and  /.  A,  S.  Mitchelly  for  appellant. 
R.  M.  Johnson,  H.  D.  Wihon,  J.  D.  Ferrall,  W.  J.  Davis, 
E.  G,  Herry  for  appellees. 

Black,  C. — The  appellant,  Benjamin  Smith,  as  equitable 
assignee  of  a  judgment  rendered  on  the  16th  of  December, 
1868,  in  the  court  below,  in  favor  of  James  V.  O.  Schntt 
ajrainst  Nicholas  Smith,  Derrick  B.  McKean  and  others,  for 
12,277.16,  and  costs  taxed  at  $32.40,  brought  suit  thereon,  on 
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the  26th  of  August,  1881,  against  the  appellees  Kit  MeKean, 
as  administrator  of  the  estate  of*  Derrick  B.  McKean,  de- 
<'eased,  Nicholas  Smith  and  said  Schutt,  the  last  named  being 
made  a  party  to  answer  as  to  his  interest.  The  defendants, 
except  said  administrator,  were  defeulted.  Said  administra- 
tor answered  in  five  paragraphs.  The  court  overruled  de- 
murrers of  the  appellant  to  the  first,  second  and  amended 
third  paragraphs  of  answer,  and  sustained  his  demurrers  to 
the  other  paragraplis. 

The  appellant  replied  in  six  paragraphs.  ^  The  court  sus- 
tained demurrers  to  the  first  three  of  these.  On  the  trial,  the 
court,  upon  request,  rendered  a  special  finding.  The  appel- 
lant moved  for  a  new  trial,  and  this  motion  having  been  over- 
ruled, he  excepted  to  the  conclusions  of  law  stated  by  the 
court.  The  court  rendered  judgment,  and  the  appellant  made 
two  motions,  which  were  overruled,  to  modify  it. 

The  appellant  has  assigned  as  errors  the  overruling  of  his 
demurrers  to  the  first  paragraph  and  the  amended  third  para- 
graph of  answer,  the  sustaining  of  the  demurrer  of  said  ad- 
ministrator to  the  first,  second  and  third  paragraphs  of  the 
reply,  the  first  and  the  fourth  conclusions  of  law  stated  by  the 
court,  and  the  overruling  of  the  appellant's  motions  to  modify 
the  judgment. 

The  first  paragraph  of  answer  stated,  in  effect,  that  in  1862 
a  judgment  was  rendered  in  the  court  of  common  pleas  of 
said  county,  for  the  sum  of  more  than  $4,000,  on  a  note 
executed  to  the  appellant  by  said  administrator's  intestate 
and  Charles  Hany,  Benjamin  F.  Kenyon,  the  defendants 
Schutt  and  Nicholas  Smith  and  others  not  served  with  pro- 
cess therein ;  that  afterwards  said  Schutt  paid  $2,000  on 
said  judgment;  that  at  the  March  term,  1868,  of  the  court 
below,  Schutt  commenced  an  action  against  said  intestate  and 
said  Hany,  Kenyon,  Nicholas  Smith  and  one  David  Thomp- 
son, to  have  said  Schutt  adjudged  a  surety  on  said  note,  and 
for  contribution,  on  the  ground  that  he  was  a  joint  contractor 
in  said  note,  and  by  reason  of  his  said  payment ;  that  said  de- 
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fondants  in  that  action  appeared  and  pleaded  to  said  Schutt's 
<rause8  of  action,  in  good  iiiith,  that  he  was  not  a  surety  on 
said  note,  and  that  he,  with  said  defendants  and  others,  exe- 
cuted it  as  principals  as  to  each  other,  but  for  the  use  and 
benefit  of  a  commercial  partnership  by  the  name  and  style  of 
^'The  Farmers'  Union  Store,  at  Elkhart,  Indiana,^'  of  w^hich 
said  Schutt,  said  intestate,  said  Kenyon,  Hany,  Nicholas  Smith,/ 
and  over  fifty  others  then  living  in  said  county,  and  solvent, 
were  members,  giving  the  names  of  said  other  persons ;  that 
said  partnership  had  been  dissolved,  and  its  assets  had  been 
disposed  of;  that  it  was  indebted  $20,000  more  than  its  as- 
sets ;  that  said  intestate  and  said  Kenyon,  Hany  and  Thomp- 
son had  paid  more  than  their  full  proportion  of  said  in- 
debtedness over  and  above  the  amount  paid  by  Schutt,  setting 
out  the  amounts  paid  by  each  of  them ;  that  said  Nicholas 
Smith  and  said  other  solvent  partners  had  paid  no  part  of  said 
judgment  or  partnership  indebtedness ;  also,  other  good  and 
valid  defences ;  and  asking  that  all  persons  interested  be  made 
parties,  that  the  rights  of  the  parties  be  determined,  and  that 
full  contribution  be  made. 

It  was  alleged  that  said  Nicholas  Smith  did  not  appear  •r 
plead  in  said  action,  but  made  default ;  that  said  Schutt  re- 
quested said  Kenyon,  Hany  and  said  intestate  to  withdraw 
their  appearance  and  pleadings  aforesaid  in  said  cause ;  and 
said  parties  made  an  agreement  in  writing,  as  follows : 
*^  State  of  Indiana,  Elkhart  County,  ss.  : 

"  It  is  hereby  agreed  by  and  between  J.  V.  O.  Schutt,  of 
the  first  part,  and  Benjamin  F.  Kenyon,  Derrick  B.  McKean, 
Charles  Hany  and  David  Thompson,  of  the  second  part,  and 
each  of  them,  that  in  consideration  that  the  said  parties  of  the 
j^^cond  part  will  and  do  hereby  withdraw  their  appearance 
and  defence,  and  allow  judgment  to  be  taken  in  an  action  now 
pending  in  the  circuit  court  of  said  county  and  State,  the  said 
party  of  the  first  part  will  proceed  to  collect  whatever  judg- 
ment may  be  rendered  therein  from  Nicholas  Smith,  who  has 
never  paid  his  share  of  said  old  judgment,  or  any  part  thereof, 
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one  of  the  defendants  in  said  cause,alone,  if  the  same  can  be 
done,  and  will  cause  the  sheriif  to  levy  and  sell  his  property 
alone  for  the  collection  thereof,  and  will  only  resort  to  the 
property  of  any  of  the  other  defendants  in  said  cause  in  caee 
of  a  failure  to  collect  from  the  said  Smith,  and  will  pay  Blake 
and  Johnson  the  sum  of  fifty  dollars,  their  fee  as  attorneys 
therein  for  said  party  of  the  second  part,  so  soon  as  so  much 
of  said  judgment  is  collected.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals  this  16th  day  of  December^ 
1868.  (Signed)         J.  V.  O.  Schutt. 

"  Per  Wilson  &  Osborn. 

"  Benjamin  F.  Kenyon. 

"  Derrick  B.  McKean. 

"  Charles  Hany. 

"  David  Thompson. 

''  Per  Blake  &  Johnson." 
It  was  alleged  that  said  intestate.  Derrick  B.  McKean,  and 
said  Kenyon  and  Hany,  relying  on  said  agreement  and  the 
promises  and  covenants  of  said  Schutt  therein  contained,  and 
not»otherwise,  withdrew  their  appearance  and  said  pleadings?, 
and  defence  in  said  cause,  and  permitted  judgment  to  be  taken 
against  ihem  therein  by  default,  which  is  the  judgment  sued 
on  herein ;  that  at  the  date  of  the  rendition  thereof,  and  for 
ten  years  thereafter,  said  Nicholas  Smith  was  the  owner  and 
possessed  of  real  estate  of  the  value  of  $20,000,  and  personal 
property  of  the  value  of  $5,000,  free  and  unincumbered,  sit- 
uate in  said  county,  and  subject  during  all  of  said  time  to 
execution,  out  of  which  said  judgment  could  have  been  col- 
lected ;  "  that  he  now  is  and  has  been  for  four  years  last  past 
wholly  insolvent,  and  has  not  had  during  said  last  named 
time  any  property  subject  to  execution  ; "  that  on  the  6th  of 
January,  1 869,  said  Schutt,  pursuant  to  said  agreement,  caused 
an  execution  to  be  issued  on  said  judgment  by  the  clerk  and 
placed  it  the  hands  of  the  sheriff,  directing  him  to  collect 
said  judgment  out  of  the  property  of  said  Nicholas  Smithy 
in  writing  thereon  in  these  words : 


NOVEMBER  TERM,  1884.  105 

Smith  t'.  McKean,  Administrator,  ei  al. 

"  Collect  this  out  of  property  of  Nicholas  Smith,  if  enough 
can  be  found.  Wilson  &  Osborn, 

"January  6th,  1869.  Att'ys  for  Plaintiff." 

That  said  execution  became  a  lien  on  the  personal  property 
aforesaid  of  said  Nicholas  Smith ;  that  while  it  was  a  lien  on 
said  property  and  in  full  force,  the  appellant,  with  full  knowl- 
edge of  said  contract,  took  the  assignment  of  said  judgment 
as  stated  in  his  complaint,  for  and  with  the  fraudulent  purpose 
of  collecting  it  out  of  said  intestate  and  said  Kenyon  and 
Hany,  in  violation  of  said  agreement  and  for  the  use  and 
benefit  of  said  Nicholas  Smith,  who  furnished  the  means  and 
paid  said  Schutt  for  said  assignment,  and  to  prevent  the  col- 
lection thereof  out  of  the  property  of  said  Nicholas,  w^ho  i.s 
the  appellant's  brother;  that  on  the  1st  of  July,  1869,  the 
appellant,  with  the  knowledge  and  consent  of  said  Schutt,  or- 
dered, directed  and  caused  the  sheriff  to  return  said  execu- 
tion without  the  sale  of  property,  and  without  the  knowledge 
or  consent  of  said  Kenyon,  Hany  or  said  intestate,  >vhereby 
the  lien  of  said  execution  on  said  personal  property  was. 
wholly  lost,  and  said  Nicholas  Smith  w^as  allowed  to  dispose 
of  it  without  the  consent  of  said  intestate  or  of  said  Kenyon 
or  said  Hany. 

The  second  paragraph  of  answer  was  a  plea  of  payment  in 
fall  of  said  judgment  before  the  commencement  of  this  action. 

By  the  amended  third  paragraph  of  answer  it  was  alleged 
that  though  said  judgment  was  assigned,  as  alleged  in  the  com- 
plaint, and  at  the  time  therein  alleged,  to  the  appellant  by  said 
Schutt,  yet  the  appellant  paid  nothing  of  his  own  means  for 
said  assignment;  that  the  defendant  Nicholas  Smith,  the 
brother  of  the  appellant,  furnished,  of  his  own  money,  prop- 
erty and  means,  the  whole  of  the  consideration  which  was^ 
paid  to  said  Schutt  for  said  a^^signment;  that  said  assignment 
was  made  to  the  appellant  for  the  fraudulent  purpose  of  en- 
abling him  to  collect  said  judgment  from  said  intestate  and 
others  for  the  benefit  and  use  of  said  Nicholas  Smith ;  that 
the  appellant  was  not  the  real  owner  of  said  judgment,  but 
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that  said  Nicholas  Smith  was  the  owner  thereof,  aa4  purchased 
it  with  his  own  money  and  means. 

The  first  paragraph  of  reply  was  addressed  to  the  first  par- 
agraph of  answer,  and  alleged,  in  substance,  that  the  appel- 
lant purchased  the  judgment  mentioned  in  the  complaint  of 
said  Schutt  on  the  9th  of  March,  1869,  and  then  received  from 
him  the  written  assignment  thereof  set  out  in  the  complaint, 
and  on  the  same  day  paid  said  Schutt  for  said  assignment  $2,- 
300 ;  that  at  that  time,  and  for  a  long  time  thereafter,  the  ap- 
pellant had  no  notice,  knowledge  or  information  of  the  exe- 
<^ution  or  existence  of  said  written  contract,  copied  in  the  first 
paragraph  of  answer,  or  of  any  written  contract  whatever  in 
relation  to  said  judgment ;  that  appellant  purchased  said  judg- 
ment in  good  faith  and  for  a  valuable  consideration  as  afore- 
said, and  relying  on  said  judgment  as  being  truly,  fully  and 
€orrectly  entered  of  record,  and  on  the  faith  and  in  the  be- 
lief that  all  the  rights  of  the  several  parties  to  said  judgment 
were  such  as  were  shown  and  appeannl  from  the  judgment, 
and  not  in  any  resj^ect  other  or  different. 

The  second  paragraph  of  reply,  also  addressed  to  the  first 
paragraph  of  answer,  alleged,  in  substance,  that  the  execution 
mentioned  in  said  answer  was  not  returned  by  the  sheriff  un- 
til the  expiration  of  six  months  after  the  date  of  the  issuance 
thereof;  that  no  levy  was  made  by  virtue  thereof;  that  it  was 
a  joint  execution  against  all  the  defendants  therein  ;  that  said 
Nicholas  Smith,  at  the  time  of  the  return  of  said  execution, 
and  for  more  than  ten  y(»ars  next  thereafter,  at  all  times,  owned 
and  was  possessed  of  $5,000  of  unencumbered  personal  prop- 
erty and  $10,000  of  unencumbered  real  estate,  all  of  which 
said  property  was  situate  within  said  county ;  and  that  the 
defendant  administrator  was  not  injured  by  the  return  of  said 
execution  or  the  failure  to  serve  it. 

No  argument  being  presented  concerning  the  third  para- 
graph of  reply,  we  will  not  further  notice  it. 

The  fifth  paragraph  of  reply  was  a  general  denial  of  the 
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answer.  There  was  also  a  general  denial  of  the  amended  third 
paragraph  of  answer. 

It  appears  by  the  record  that  the  appellant  did  not  except 
to  the  conclusions  of  law  stated  by  the  court  in  the  special 
finding  at  the  time  that  decision  was  made^  or  cause  to  be 
noted  at  the  end  of  that  decision  that  he  excepted  ;  but  after 
the  rendition  of  the  special  finding, he  first  moved  for  a  new 
trial,  and  after  that  motion  had  been  overruled,  he,  in  open 
court,  excepted  to  said  conclusions  of  law. 

Counsel  for  the  appellee  insist  that  because  of  this  condi- 
tion of  the  record  the  appellant's  assignments  that  the  court 
erred  in  its  first  and  fourth  conclusions  of  law  are  not  avail- 
able. This  objection  is  well  taken.  JJichon  v.  Hose,  87  Ind. 
103. 

The  court  rendered  judgment  that  the  plaintiff  have  and 
recover  of  the  defendant  Nicholas  Smith  the  sum  of  $4,- 
223.37,  and  costs ;  that  execution  be  issued  against  him  first, 
and  that  his  property  be  first  exhausted ;  that  said  Derrick 
B.  McKean,  in  his  lifetime,  was  surety  only  on  said  debt,  and 
if  it  be  filed  as  a  claim  against  his  estate,  it  shall  only  be  liable 
as  said  surety,  and  nothing  herein  shall  be  held  to  conclude 
the  estate  as  to  the  amount  to  be  recovered  therefrom,  nor  as 
to  whether  the  estate  is  discharged  from  liability  by  reason  of 
any  laches  occurring  since  the  beginning  of  this  action. 

This  judgment  was  in  accordance  with  the  conclusions  of 
law  stated.  The  motions  of  the  appellant  to  modify  the  judg- 
ment sought  only  such  changes  therein  as  would  have  made 
it  not  in  accordance  with  said  conclusions  of  law.  Such  a 
mode  of  proceeding  is  unknown  to  our  practice.  The  stat- 
ute, R.  S.  1881,  section  551,  requires  that  in  a  special  finding 
the  court  shall  first  state  the  facts  in  writing,  and  then  the 
eonclasions  of  law  upon  them,  "  and  judgment  shall  be  en- 
tered accordingly."  This  mode  of  stating  the  finding  of  the 
<'ourt  is  provided  for  the  express  purpose  of  enabling  a  party 
to  except  to  the  decision  of  the  court  upon  the  questions  of 
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law  involved  in  the  trial.  If  a  judgment  rendered  on  a  spe- 
cial finding  should  not  conform  to  the  conclusions  stated,  a 
motion  would  lie  to  so  modify  the  judgment  as  to  make  it 
conform  to  such  conclusions ;  but  where  the  judgment  ren- 
dered on  a  special  finding  is  in  accordance  with  the  conclu- 
sions of  law  stated,  error  in  such  conclusions,  rendering  erro- 
neous the  judgment  "  entered  accordingly,"  can  not  be 
reached  by  a  motion  to  modify  the  judgment. 

If,  as  alleged  in  the  first  paragraph  of  answer,  the  appel- 
lauf  took  the  assignment  of  the  judgment  with  full  knowl- 
edge of  the  written  contract  referred  to  in  that  answer,  he 
would  be  bound  thereby  if  his  assignor  was  bound,  and  to 
the  extent  to  which  his  assignor  was  bound.  Whether  the 
appellant  would  have  been  affected  by  said  contract  if  he  had 
taken  the  assignment  without  such  knowledge,  need  not  be 
decided. 

If,  in  the  action  in  which  the  judgment  now  sued  on  was 
rendered,  a  proper  issue  of  suretyship  had  been  tried  and  de- 
termined in  favor  of  the  defendants  who  executed  said  con- 
tract, the  court  would  have  made  an  order  directing  the 
sheriff  to  levy  the  execution  first  upon,  and  to  exhaust,  the 
property  of  the  principal  before  a  levy  should' be  made  upon 
the  property  of  the  surety. 

It  seems  to  have  been  the  intention  of  the  parties  to  said 
contract  to  bind  the  plaintiff  in  said  action  to  proceed  in  the 
collection  of  the  judgment  as  it  would  have  been  collected 
under  an  adjudication  of  suretyship,  with  perhaps  an  obliga- 
tion on  his  part  to  use  diligence. 

This  contract  was  not  incorporated  into  the  judgment,  and 
it  could  not  have  been  as  against  Nicholas  Smith,  who  was 
not  bound  or  concluded  by  the  contract.  He  has  made  no 
question  concerning  the  contract,  or  upon  the  proceedings  or 
judgment  in  the  case  at  bar.  Said  intestate  and  the  other  de- 
fendants, except  said  Nicholas,  in  the  action  brought  by 
Schutt,  had  in  good  faith  filed  sufficient  pleadings  therein. 
The  withdrawal  of  their  appearance  and  pleadings,  which  it. 
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must  be  supposed  they  could  have  maintained,  and  their  al- 
lowing judgment  to  be  taken  against  them  jointly  with  Nicho- 
las Smith,  furnished  a  sufficient  consideration  for  the  promise 
of  Schutt  in  said  agreement.  What  he  undertook  he  could 
lawfully  perform,  and  as  against  him  Nicholas  Smith  could 
not  question  such  performance.  Schutt  having,  by  his  agree- 
ment, induced  the  other  parties  to  the  contract  to  forego  their 
defences  and  permit  themselves  to  be  placed  in  such  an  irre- 
versible situation,  could  not,  without  working  a  fraud  against 
them,  repudiate  his  engagement  to  mitigate  that  situation. 

The  agreement  gave  the  parties  thereto,  other  than  Schutt, 
the  right  as  against  him  to  be  treated  as  sureties,  if  not  more. 
It  was  shown  by  this  answer  that  after  Schutt  had  caused  ex- 
ecution to  be  issued,  and  had  thereon  directed  its  collection 
out  of  the  property  of  said  Nicholas,  if  enough  could  be 
found,  said  execution,  which  was  a  lien  on  more  than  enough 
property  to  satisfy  the  judgment,  was,  without  levy,  returned 
without  the  knowledge  or  consent  of  said  intestate,  or  Ken- 
yon  or  Hany,  but  with  the  knowledge  and  consent  of  Schutt, 
and  by  direction  of  the  appellant,  and  said  lien  was  thereby 
lost,  and  said  Nicholas  thereafter  became  insolvent.  It  has 
been  held  by  this  court  that  the  voluntary  release  of  such  a 
lien  discharges  a  surety  to  the  extent  that  he  is  thereby  in- 
jured. Sterne  v.  Bank  of  Vmcennes,  79  Ind.  549 ;  Sterne  v. 
McKinney,  79  Ind.  578. 

It  may  be  proper  to  remark  that  the  court,  in  its  special 
finding,  found  that  said  Nicholas  was  still,  and  ever  since  the 
rendition  of  said  judgment  had  been,  the  owner  of  personal 
property  of  the  value  of  $3,000,  subject  to  execution  within 
said  county,  and  that  before  the  commencement  of  this  action 
he  had  executed  mortgages  on  his  real  estate  to  its  full  value, 
one  of  them  being  fbr  $36,000,  to  a  trustee  for  the  benefit  of 
various  creditors,  and  among  them  the  appellant,  to  secure 
said  judgment.  It  was  not  error  to  overrule  the  demurrer  to 
the  first  paragraph  of  answer. 

In  the  special  finding  the  court  stated,  among  the  facts, 
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that  "  Nicholas  Smith  did  not  furnish  the  money  or  consider- 
ation paid  to  said  Schutt  for  said  judgment,  nor  any  part 
thereof,  and  the  plaintiff  is  the  real  owner  of  the  same." 

It  thus  affirmatively  appears  that  the  result  reached  was  not 
based  upon  such  facts  as  were  alleged  in  the  third  paragraph 
of  answer,  but  was  based  upon  contmry  facts,  so  that  whether 
that  paragraph  presented  a  sufficient  defence  or  not,  the  rul- 
ing upon  the  demurrer  did  not  affect  the  judgment,  and  it  is 
unnecessary  to  determine  the  question  as  to  the  sufficiency  of 
that  paragraph. 

The  allegations  of  the  first  paragraph  of  the  reply  amounted 
to  a  mere  partial  denial  of  the  first  paragraph  of  answer ;  and 
if  they  constituted  a  sufficient  reply,  they  were  provable 
under  the  general  denial  pleaded. 

In  the  second  paragraph  of  reply,  while  it  is  alleged  that 
the  execution  was  not  returned  until  the  expiration  of  six 
months  after  it  was  issued,  it  is  not  denied  that  the  appellant 
had  received  the  assignment  with  full  knowledge  of  said  writ- 
ten agreement,  and  that  he,  with  knowledge  of  the  lien  of  the 
execution  upon  property  sufficient  to  satisfy  the  judgment, 
caused  the  return  of  tlie  execution  without  a  levy.  If  he  thus 
relinquished  the  lien  on  said  property,  the  allegation  that  said 
Nicholas  Smith,  now  insolvent,  continued  for  a  number  of  years 
to  own  property  out  of  which  the  appellant  might  have  ob- 
tained satisfaction  of  the  judgment,  did  not  show  that  the 
surrender  of  said  lien  was  not  injurious  to  the  other  defend- 
ants in  said  judgment.  It  was  not  necessary  that  there  should 
be  a  levy  and  a  relinquishment  thereof  to  constitute  an  un- 
justifiable injury  to  said  other  defendants.  Whether,  if  no  af- 
firmative action  to  enforce  the  judgment  had  been  taken,  and 
while  Schutt  and  the  appellant  were  passive  said  Nicholas 
had  become  insolvent,  said  other  defendants  would,  under 
said  contract,  be  released,  we  need  not  decide.  AVhen,  by  the 
issuing  of  execution,  a  lien  on  property  had  been  obtained, 
and  it  was  relinquished,  the  fact  that  said  Nicholas  still,  for  a 
time,  had  abundant  property,  did  not  give  the  appellant,  who 
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controlled  the  judgment  the  right  to  claim  that  his  said  re- 
linquishment was  not  injurious  to  said  other  defendants.  We 
find  no  error  available  to  tl^p  appellant. 

Per  Curiam. — Upon  the  foregoing  opinion^  the  judgment 
is  affirmed^  at  the  costs  of  the  appellant. 

FUed  Dec.  19,  1884. 


No.  12,008. 

SwiGART  V.  The  State. 

Intoxicating  Liquor.— &ttin<;  to  Minor.— Excuse, — Burden  of  Proof. — In- 
struetuma, — One  who  sells  liquor  to  an  infant  has  the  burden  of  showing 
an  excuse  therefor;  and  an  instruction  that  if  the  appearance  of  the 
infant  indicated  that  he  was  of  full  age,  and  he  had  so  stated  to  the  ac- 
cused, the  latter  is  excusable,  is  not  correct. 

From  the  Henry  Circuit  Court. 
—  Brown  and  R.  Warner y  for  appellant. 
F.  T,  Hordy  Attorney  General,  G.  W.  Duncan,  Prosecuting 
Attorney,  and  W.  B,  Hord,  for  the  State. 

Hammond,  J. — Conviction  for  selling  intoxicating  liquor 
to  a  minor.  Questions  growing  out  of  overruling  appellant's 
motion  for  a  new  trial  are  the  only  ones  discussed  in  his  brief. 
The  sale  to  and  the  minority  of  the  prosecuting  witness  are 
not  disputed.  The  evidence  fairly  showed  that  such  witness, 
at  the  time  of  the  sale,  was  lacking  only  a  few  days  of  being 
twenty  years  of  age.  It  is  claimed,  however,  that  appel- 
lant made  the  sale  in  the  bona  fide  belief  that  the  purchaser 
had  attained  his  majority.  There  was  conflict  in  the  evidence 
as  to  whether  his  appearance  indicated  that  he  was  of  full  age. 
Perhaps  it  would  be  stating  it  as  strongly  in  appellant's  favor, 
as  the  evidence  justified,  to  say  tliat  from  the  appearance  of 
the  prosecuting  witness  one  was  left  in  doubt  with  respect  to 
his  minority.  In  such  case  it  can  not  be  said  as  a  matter  of 
law  that  the  sale  was  excusable.  Indeed,  it  is  more  reason- 
able to  hold  that  the  doubt  was  sufficient  to  put  the  seller  upon 
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his  guard,  and  that,  in  making  the  sale,  he  voluntarily  a^*- 
sumed  the  risk  of  prosecution  and  conviction. 

There  was  evidence  tending  to  show  that  the  prosecuting 
witness  had,  prior  to  the  sale  in  question,  in  response  to  in- 
<|uiries  as  to  his  age,  informed  appellant  and  other  saloon 
keepers  that  he  was  over  twenty-one  years  of  age.  These 
representations  were  testified  to  as  having  been  made  when 
he  called  for  liquor,'  and  to  enable  him  to  purchase  it.  The 
witness  denied  having  made  these  statements. 

We  could  not,  under  a  well  settled  rule  of  practice,  disturb 
the  judgment  upon  a  question  of  veracity  between  witnesses, 
<?ven  if  the  question  of  appellant's  guilt  or  innocence  wholly 
depended  upon  the  correct  decision  of  such  question  of  verac- 
ity. Had  the  jury  found  that  the  prosecuting  witness  did 
misrepresent  his  age,  as  testified  to,  it  would  not  legally  fol- 
low that  appellant  should  have  been  acquitted.  There  might 
be  circumstances  that  would  excuse  a  sale  of  intoxicating;^ 
liquor  to  a  minor  on  his  statement  that  he  was  over  twenty- 
one  years  of  age.  Other  circumstances,  again,  might  not  ex- 
cuse such  sale.  Wh^re  the  minor's  appearance  is  suggestive 
of  doubt  as  to  his  infancy,  a  sale  to  him  upon  his  own  state- 
ment that  he  is  of  full  age  might  or  might  not,  according  to 
the  peculiar  surroundings  of  each  case,  satisfy  a  jury  that  the 
sale  was  in  good  faith  under  the  honest  and  reasonable  belief 
of  the  seller  that  the  purchaser  was  an  adult.  But  if,  in  such 
case,  there  was  a  conviction,  this  court  would  not  undertake 
to  say  that  it  was  erroneous. 

Complaint  is  made  of  instructions  given,  and  of  the  refusal 
to  give  others.  No  specific  objection  is  pointed  out  to  those 
given,  and  we  do  not  discover  any  fault  in  them.  The  ap- 
pellant tendered  three  instructions.  The  first  was  given ;  the 
third  was  covered  by  one  given  by  the  court  on  its  own  mo-^ 
tion  ;  and  the  second  was  bad.  This  instruction  would  have 
informed  the  jury,  in  effect,  that  the  sale  was  excusable  if  the 
appearance  of  the  prosecuting  witness  indicated  that  he  was 
of  age,  and  if  he  had  previously  represented  to  the  appellant 
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that  his  age  was  over  twenty-one  years.  Aside  from  sucli 
appearance  and  representations,  supposing  there  was  evidence 
tending  to  prove  both,  there  may  have  been  other  circum- 
stances in  the  case  from  which  the  jury  would  infer  that  the 
sale  was  not  made  in  good  faith.  The  instruction  omitted  al- 
together the  main  question  for  the  jury  to  determine,  namely, 
w^hether  the  sale  was  made  under  a  belief,  honestly  and  rea- 
sonably entertained  by  the  appellant,  that  the  prosecuting  wit- 
ness was  an  adult.  Whether  such  belief  was  honestly  enter- 
tained by  the  appellant,  and  whether,  under  the  evidence,  he 
had  reasonable  ground  therefor,  were  questions  of  fact  ex- 
clusively for  the  jury.  It  would  have  been  error  for  the  court 
to  tell  the  jury  that  the  proof  of  certain  facts  was  suffi- 
cient to  authorize  an  inference  of  good  faith  in  the  sale.  This 
was  for  the  jury  to  determine  from  all  the  evidence  bearing 
upon  the  question.  The  burden  was  upon  the  appellant  to 
*show  that  he  made  the  sale  in  the  belief,  reasonably  as  well  as 
honestly  entertained,  that  the  purchaser  was  of  full  age.  Wo 
<?an  not  say  from  the  evidence,  as  it  comes  to  us  in  the  record, 
that  the  proof  introduced  by  him  on  this  point  was  sufficient 
to  raise  a  reasonable  doubt  of  his  guilt. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

Affirmed,  with  costs. 

Filed  Dec.  17, 1884. 
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ment  for  drainage,  where  the  proceedings  for  drainage  were  before  the 
county  board,  is  not  founded  upon  the  order. of  the  board,  but  upon  the 
assessment;  the  order  establishing  the  drain  need  not  be  made  part  of 
the  complaint,  and  if  it  appear  that  by  petition  and  proper  notice  the 
board  had  jurisdiction,  the  order  can  not  be  attacked  collaterally. 

Vol.  99.-8 
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Same. — Judicial  Knowledffe, — County  Boundaries. — Courts  will  take  judicial 
knowledge  of  the  county  in  which  a  public  ditch  is  located,  and  alfio 
'  the  lands  affected  thereby,  if  the  termini  and  route  of  the  ditch,  and  the 
section,  township  and  range  of  the  lands,  be  shown  by  averment 

From  the  Hamilton  Circuit  Court. 

F.  M,  Trisaal,  for  appellants. 

L.  0,  Clifford^  T,  J,  Kane  and  T.  P.  Davis,  for  appellee. 

Franklin,  C. — Appellee  brought  this  suit  against  appel- 
lants to  collect  a  ditch  assessment.  This  case  has  heretofore 
been  before  this  court,  and  is  reported  in  83  Ind.  520.  The 
judgment  was  then  reversed,  for  the  reason  that  no  copy  of 
the  assessment  was  made  a  part  of  the  complaint. 

The  complaint  in  the  case  under  consideration  appears  to 
have  been  amended  and  filed  February  6th,  1883,  after  the 
reversal  of  the  former  judgment,  and  is  based  upon  a  copy 
of  the  assessment.  There  was  a  demurrer  overruled  to  the 
complaint,  and  the  only  assignment  of  error  is  based  upon 
that  ruling. 

The  first  objection  urged  against  the  complaint  is,  that  it 
does  not  show  that  the  county  board  adjudged  that  the  con- 
templated work  was  of  public  utility.  This  action  is  not 
founded  upon  the  judgment  establishing  the  work,  but  upon 
the  assessment  made  by  the  appraisers.  It  was  not  necessarj'^ 
that  such  judgment  should  be  a  part  of  the  complaint.  The 
transcript  of  the  proceedings  before  the  county  board,  filed  as 
an  exhibit  with  the  complaint,  shows  the  filing  of  the  petition, 
the  giving  of  proper  notice,  the  appointment  of  the  appraisers, 
and  their  assessment  of  the  damages  and  benefits.  Sufficient 
is  shown  to  give  the  county  board  jurisdiction  of  the  case,  and 
in  such  cases  all  irregularities  before  the  county  board  are 
waived  by  not  appealing  from  their  judgment,  and  their  pro- 
ceedings are  conclusively  presumed  to  be  correct,  and  can  not 
be  attacked  in  this  collateral  way.  Cauldwell  v.  Oiirry,  93  Ind. 
3G3 ;  Town  of  Cicero  v.  Williainson,  91  Ind.  541 ;  Foster  v. 
Paxton,  90  Ind.  122;  Featherston  v.  Small,  77  Ind.  143; 
Marshall  v.  Gill,  77  Ind.  402. 


NOVEMBER  TERM,  1884.  115 

Smith  ei  al.  v.  Clifford. 

It  is  fiirther  objected  that  the  complaint  does  not  show  in 
what  county  or  State  the  proposed  ditch  or  the  lands  to  be 
affected  by  its  construction  are  situate.  The  termini  of  the 
ditch,  and  the  section,  township  and  range  of  the  lands  to  be 
afiected  thereby,  are  definitely  stated. 

The  notice  of  the  pendency  of  the  petition  states  that  the 
lands  to  be  affected  by  the  ditch,  describing  them,  were  situate 
in  Jackson  township,  Hamilton  county,  Indiana.  The  county 
board  took  jurisdiction  of  the  case.  This  court  will  take  no- 
tice of  the  boundary  lines  of  Hamilton  county;  and  where 
the  section,  town,  and  range  of  the  ditch,  and  the  lands  to  be 
affected,  are  stated,  with  the  averments  in  said  notice,  we  think 
the  proceedings  suflSciently  show  that  said  ditch  and  lands 
were  situate  in  Hamilton  county,  Indiana.  Dutch  v.  Boyd, 
81  Ind.  146. 

It  is  further  objected  that  the  complaint  does  not  show  that 
appellants  owned,  or  had  any  interest,  in  the  lands  upon  which 
the  assessment  was  made.  In  this  we  think  appellants  are 
mistaken.  The  assessments  of  benefits  made  by  the  appraisers 
positively  state  that  the  lands  assessed  belonged  to  appellants. 

It  is  further  insisted  that  the  complaint  should  show  that 
the  owner  of  the  land  had  notice  of  the  meeting  of  the  ap- 
praisers to  make  the  assessment.  The  complaint  does  aver 
that  such  notice  was  given,  by  reading  and  leaving  a  copy 
more  than  ten  days  before  the  meeting  of  such  appraisers. 

None  of  the  objections  urged  against  this  complaint  are 
well  taken.     See  the  case  of  BcUe  v.  Sheets,  50  Ind.  329. 

We  find  no  error  in  this  record.  The  judgment  ought  to 
be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Dec.  19,  1884. 
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No.  11,950. 

Giles  v.  Canary. 

Practice. — Defect  of  Ihrties. —  Waiver. — That  there  is  a  defect  of  parties 
defendants  is  waived  if  objection  be  not  made  bj  demurrer. 

Same. — Evidence. —  Weight.  —  Credibility, — Supreme  Court. — The  Supreme 
Court  will  not  weigh  conflicting  evidence,  nor  determine  as  to  the  credi- 
bility of  witnesses. 

JiTDGMENT. — Promissory  Note. — Joint  and  Several  Contract. — Merger. — ^A  judg- 
ment against  one  of  several  makers  of  a  joint  and  several  note  does  not 
merge  the  note  or  work  the  release  of  the  other  makers. 

From  the  Sullivan  Circuit  Court. 

J.  C.  Briggs  and  C.  E.  Barretty  for  appellant. 

W.  S.  Maple  and  S.  Coidson,  for  appellee. 

Elliott,  J. — The  appellant,  without  having  demurred  to 
the  complaint  below,  now  insists,  under  a  specification  in  the 
as.signmeut  of  errors,  that  the  pleading  i.s  bad  because  it  shows 
on  its  face  a  non-joinder  of  necessary  parties  defendants.  The 
objection  is  not  available  under  the  attack  here  made  upon 
the  complaint. 

The  only  question  presented  by  the  record  is  whether  the 
verdict  is  sustained  by  the  evidence.  The  appellant  claimed 
that  he  was  the  surety  on  the  not€  sued  on,  and  that  this  feet 
was  known  to  the  appellant,  and  he  further  claimed  that  the 
time  of  payment  was  extended  without  his  consent,  and  that 
interest  was  received  from  the  principal  in  advance.  It  was 
established  that  the  appellant  was  surety,  and  that  the  appel- 
lee had  knowledge  of  the  fact,  but  there  was  a  direct  conflict 
of  evidence  upon  the  question  whether  the  time  of  payment 
was  extended.  It  is  the  settled  rule  that  where  the  court  below 
gives  credit  to  witnesses  testifying  to  a  state  of  facts,  and  ac- 
cepts their  testimony  as  correct,  this  court  will  also  act  upon 
the  state  of  facts  taken  as  correct  by  the  trial  court.  Arnold 
V.  Wilt,  86  Ind.  367;  Gain  v.  Goda,  94  Tnd.  555 ;  JuUan  v. 
Western  Union  Tel.  Ch.,  98  Ind.  327.  We  C4in  not,  therefore, 
disturb  the  finding  of  the  (!Ourt  upon  this  point. 
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The  appellant  read  in  evidence  a  judgment  rendered  in  this 
action  against  John  Wagner,  one  of  the  makers  of  the  note, 
which  was  rendered  upon  default  sometime  prior  to  the  filing 
of  the  supplemental  answer  pleading  a  discharge  by  reason 
of  the  merger  of  the  note  in  that  judgment.  The  note  sued 
on  reads :  "  I  promise  to  pay  to  the  order  of  Christian  Ca- 
nary three  hundred  dollars,"  and  is  a  joint  and  several  note, 
and  not  a  joint  obligation.  Lambert  v.  Lagow,  1  Blackf.  388  ; 
Groves  v.  Stephenson,  5  Blackf.  584 ;  Maiden  v.  Webster,  30 
Ind.  317.  The  rule  that  a  judgment  upon  a  joint  obligation 
merges  the  cause  of  action,  and  works  a  release  of  a  joint  ob- 
Hgor  against  whom  no  judgment  is  taken,  does  not  apply  to  a 
joint  and  several  note.  Judgment  affirmed. 
Filed  Dec.  18,  1884. 


No.  7846. 

City  of  Logansport  v,  LaRose  et  al. 

City. — Annexation  Proceedings,  —  Taxes.  ~  Injunction.  —  Complaint.  —  WiiUen 
'In^rument. — Foundation  of  Action. — Exhibit. — In  a  suit  by  certain  owners 
of  real  estate  to  enjoin  the  collection  of  certain  municipal  taxes,  upon 
the  gpronnd  that  their  real  estate  had  not  been  lawfully  annexed  to  the 
municipality,  the  annexation  proceedings  are  not  a  written  instrument 
within  the  meaning  of  section  78  of  the  civil  code  of  1852  (section  362, 
B.  S.  1881)^  and  are  not  the  foundation  of  the  suit;  and,  therefore,  the 
copy  of  such  proceedings,  filed  as  an  exhibit,  does  not  become  a  part  of 
the  pleading,  and  can  not  be  considered,  in  determining  its  sufficiency 
on  demurrer. 

Saste. — Annexation  of  UnplatfM  Tjond. — Jiwigdiction  of  Common  Council. — In 
the  annexation  of  contiguous  territory,  under  the  provisions  of  section 
3195,  R.  S.  1881,  the  common  council  of  an  incorporated  city  is  not  au- 
thorized to  extend  the  boundary  of  such  city,  by  resolution,  so  as  to  in- 
clude adjoining  lands  which  have  not  been  laid  off  in  lots  and  platted, 
and  a  record  made  of  such  plat ;  and  any  such  attempted  annexation 
of  unplatted  lands  is  void  for  want  of  jurisdiction,  and  the  levy  and 
attempted  collection  of  municipal  taxes,  on  such  lands  so  annexed,  may 
be  enjoined  by  the  decree  of  the  proper  court. 

Same. — Annexation  of  Contiguous  Territory. — Petition  of  Common  (hnncil. — 
Board  of  County  Commissionera, — Errors  in  Proceedings. — Remedy  by  Appeal. 
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— Under  the  provisions  of  sections  3196  and  3197,  R.  S.  1881,  an  incor- 
porated city  may  procure  the  annexation  of  contiguous  territory,  whether 
platted  into  lots  or  otherwise,  without  the  consent  of  the  owner  or  own- 
ers thereof,  upon  the  petition  of  its  common  council  to  the  board  of 
commissioners  of  the  county  wherein  such  city  is  situate,  and  the  order 
of  such  board  granting  the  prayer  of  such  petition;  and,  if  there  be 
errors  in  such  proceedings,  the  remedy  of  the  party  aggrieved  thereby 
is  an  appeal  to  the  circuit  court  of  the  county,  and  not  a  suit  for  an 
injunction. 

Same. — Acquieacence. — Equitable  Defence,  —  Laches  and  Neglect. — Equity. — 
Where  the  annexation  proceedings  are  of  doubtful  legality,  or  even 
clearly  illegal,  if  the  residents  and  property  owners  of  the  annexed  tcr  • 
ritory  are  guilty  of  laches  and  neglect  in  asserting  their  legal  rights,  and 
acquiesce  for  a  number  of  years  in  the  validity  of  such  annexation, 
during  which  time  they  voted  for  city  officers,  and  were  represented  in 
the  common  council  of  the  city  by  councilmen  of  their  own  selection, 
and  by  their  action  and  the  votes  of  their  representatives  large  debts 
were  contracted  by  the  city  for  its  improvement,  in  all  the  benefits  of 
which  they  shared,  such  long-continued  acquiescence  in  such  annexa- 
tion constitutes  a  complete  equitable  defence  in  bar  of  this  suit  to  en- 
join the  collection  of  the  city  taxes,  assessed  against  the  property  so 
annexed,  in  a  court  of  equity.  ,  • 

Pleading. — Complaint, — Stuiemeni  of  Facts. — Legal  Conclusions. — It  is  error 
to  overrule  a  demurrer  to  a  paragraph  of  complaint,  which,  instead  of 
a  statement  of  facts,  contains  merely  legal  conclusions  from  facts,  which 
are  not  alleged  and  are  not  apparent. 

Practice. — Revei-sal  of  Judgment. — Supreme  Caurt. — Where  the  judgment 
below  rests  upon  a  complaint  of  two  or  more  paragraphs,  to  one  of 
which  the  trial  court  has  erroneously  overruled  a  demurrer  for  the  want 
of  sufficient  facts,  and  the  record  does  not  affirmatively  show  that  such 
judgment  rests  exclusively  upon  the  good  paragraph  or  paragraphs,  it 
will  be  reversed  by  the  Supreme  CJourt 

From  the  Cass  Circuit  Court. 

M,  Winfieldy  2).  Turpie  and  /.  C  Nelson,  for  appellant. 

D.  P.  Bcddiom  and  D,  D.  Dykeinan,  for  appellees. 

HowK,  J. — This  action  was  commenced  for  the  April 
term,  1877,  of  the  court  below,  by  John  S.  LaRose,  Paul 
Taber  and  Anthony  Grusenmeyer,  who  sued  for  themselves 
and  all  others  interested,  as  plaintiffs,  against  the  City  of 
L<igansport  and  Joseph  B.  Messenger,  treasurer  of  such  city, 
as  defendants.     Such  proceedings  were  had  therein  as  that  at 
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the  April  term,  1878,  of  the  court,  the  appellees  filed  an 
amended  complaint  in  three  paragraphs.  In  each  of  these 
paragraphs  the  appellees  sought  to  enjoin  the  city  of  Logans- 
port  and  the  city  treasurer  from  the  collection  of  certain 
taxes,  which,  as  they  alleged,  the  officers  of  such  city  had  il- 
legally assessed  and  charged  against  them  and  their  property, 
for  the  reason  that  their  property  was  not  lawfully  within 
the  corporate  limits  of  such  city,  and,  therefore,  was  not  law- 
fully liable  to  taxation  by  or  for  such  city. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellees,  that  they  were  entitled  to 
the  relief  demanded  in  their  complaint ;  and  over  the  appel- 
lant's motions  for  a  new  trial  and  in  arrest,  the  court  rendered 
a  judgment  and  decree  in  accordance  with  its  finding. 

The  first  error  of  which  complaint  is  made  by  the  appel- 
lant in  this  court  is  the  overruling  of  its  separate  demurrers 
to  each  of  the  paragraphs  of  appellees'  complaint.  We  will 
separately  consider  and  pass  upon  the  sufficiency  of  each  of 
these  paragraphs  in  their  enumerated  order. 

1.  In  the  fii-st  paragraph  of  the  complaint  it  was  alleged 
that  each  of  the  appellees  was  the  owner  of  a  certain  de- 
scribed lot  or  lots  in  the  original  plat  of  Taberville,  as  re- 
corded in  the  recorder's  office  of  Cass  county ;  that,  on  the 
fifth  day  of  May,  1870,  the  appellant  attempted  to  annex  the 
town  of  Taberville  to  such  city  of  Logansport  by  resolution 
and  proceedings,  a  copy  of  which,  marked  "  Exhibit  A,"  was 
filed  with  and  made  a  part  of  such  paragraph ;  that  the  ap- 
pellees were  not  parties  to  said  proceedings,  nor  had  they  any 
opportunity  of  being  heard  with  reference  thereto,  and  they 
averred  that  such  proceedings  were  illegal  and  void  for  the 
following  reasons,  to  wit : 

The  town  of  Taberville,  on  May  5th,  1870,  was  not  con- 
tiguous to,  nor  did  it  adjoin,  the  city  of  Logansport,  but,  on 
^he  contrary,  there  intervened  between  said  town  and  city  a 
wide  and  navigable  river,  to  wit,  the  Wabash  river,  the  bed 
of  which  belonged  to  the  United  States,  upon  the  north  bank 
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whereof  was  situate  the  city  of  Logansport,  and  upon  its^ 
south  bank,  and  between  the  river  and  the  town  of  Taber- 
ville,  was  a  strip  of  ground  200  feet  wide,  which  was  never 
platted  or  laid  out  into  lots,  and  was  not,  on  May  5th,  1870, 
annexed  to  or  a  part  of  such  city  of  Logansport,  and,  there- 
fore, the  common  council  of  such  city  Bad  no  authority  what- 
ever by  law  to  make  said  annexation,  and  such  attempted  pro- 
ceedings were  wholly  void ;  that  the  town  of  Taberville,  Wm. 
H.  Stanley's  addition  to  Logansport,  and  H.  A.  Bartlett's  ad- 
dition to  Logansport,  which  were  all  the  platted  lots,  south  of 
the  Wabash  river,  attempted  to  be  annexed  to  the  city  by 
said  resolution,  did  not  adjoin  the  city  of  Logansport ;  that 
the  annexation  was  void,  because  it  attempted  to  annex  at  the 
f$ame  time  and  by  the  same  act,  with  the  said  plats  of  town 
lots,  800  acres  of  farming  lands,  which  were  never  thereto- 
fore platted. 

And  the  appellees  averred  that  their  said  lots,  so  attempted 
to  be  annexed,  were  worth  $2,500;  that  the  appellant  an- 
nually assessed  against  the  said  lots  a  large  amount  of  taxes,, 
to  wit,  $50,  which  the  appellees  were  compelled  to  pay ;  that 
there  was  then  assessed  against  said  lots  the  sum  of  $50,  as  the 
taxes  for  the  year  1876  ;  that  the  tax  duplicate  was  then  in 
the  hands  of  appellant's  treasurer,  who  was  threatening  to 
collect  such  taxes  of  appellees'  goods^and  chattels ;  that  the 
said  assessment  was  illegal  and  void,  because  such  annexation 
was  void,  and  the  appellees  were  not  liable  to  pay  taxes  to 
the  city  of  Loganspt^rt ;  that  by  reason  of  the  so-called  an- 
nexation, and  of  the  annual  levy  of  taxes  against  the  appel- 
lees' property  by  the  appellant,  their  said  lots  were  greatly 
diminished  in  value,  and  such  taxes  were  a  cloud  upon  their 
title,  and  the  said  annexation  proceedings  were  an  irreparable 
injury  to  them  and  their  title.  It  was  also  alleged  that  the 
treasurer  of  the  city  of  Logansport  was  about  to  levy  upon 
the  appellees'  property  for  the  collection  of  such  taxes,  and 
would  do  so,  unless  restrained,  before  this  cause  could  be 
finally  heard.     Wherefore,  etc. 
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The  first  objection  urged  by  the  appellant's  counsel  to  this 
first  paragraph  of  complaint  is,  that  the  annexation  proceed- 
ings, which  are  alleged  to  have  been  illegal  and  void,  are  not 
set  out  at  length,  nor.  stated  in  substance,  in  such  paragraph. 
In  other  words,  counsel  claim  that  the  annexation  proceed- 
ings, described  in  the  first  paragraph,  are  not 'the  foundation 
of  the  cause  of  action  therein  stated;  and  that  for  this  reason 
the  copy  of  such  proceedings,  filed  with  the  paragraph  as  an 
exhibit,  did  not  thereby  become  a  part  of  the  paragraph,  and 
can  not  be  considered  in  determining  the  sufficiency  of  the 
facts  therein  stated  to  constitute  a  cause  of  action.  In  this 
latter  view  of  the  matter,  as  a  question  of  pleading  under 
section  78  of  the  civil  code  of  1852,  in  force  at  the  time  (sec- 
tion 362,  R.  S.  1881),  the  appellant's  counsel  would  seem  to 
be  right.  Wilson  v.  Vance,  55  Ind.  584 ;  Schori  v.  Stephem, 
62  Ind,  441 ;  Ryan  v.  Currafi,  64  Ind.  345  (31  Am.  R.  123). 
It  seems  to  us,  however,  that  the  decision  of  this  point  in  the 
appellant's  favor  is,  by  no  means,  conclusive  of  the  question, 
of  the  alleged  insufficiency  of  the  first  paragraph  of  the  com- 
plaint. The  facts  alleged  by  the  appellees  in  the  first  para- 
graph of  their  complaint,  without  any  reference  to  the  exhibit 
therewith  filed,  are  sufficient  to  show  that  the  action  of  the 
appellant's  common,  council,  in  extending  the  limits  of  the 
city  of  Liogansport,  by  resolution,  over  the  town  of  Taber- 
ville  and  adjacent  territory,  was  not  authorized  by  law,  and 
was  therefore  void. 

In  the  general  law  for  the  incorporation  of  cities,  approved 
March  14th,  1867,  under  which  we  assume,  the  contrary  not 
appearing,  that  the  city  of  Logansport  was  incorporated  at 
the  time  of  such  attempted  extension  of  its  corporate  limits, 
three  modes  are  prescribed  for  the  government  of  such  cities 
in  the  extension  of  their  boundaries,  so  as  to  include  therein 
contiguous  territory.  Thas,  in  section  84  of  such  general  law 
(section  3195,  R.  S.  1881),  it  is  provided  that  "Whenever  there 
shall  be  or  may  have  been  lots  laid  off  and  platted  adjoining 
such  city,  and  a  record  of  the  same  is  made  in  the  recorder's 
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office  of  the  proper  county,  the  common  council  may,  by  a 
resolution  of  the  board,  extend  the  boundary  of  such  city  so 
as  to  include  such  lots;  and  the  lots  thus  annexed  shall  there- 
after form  a  part  of  such  city  and  be  within  the  jurisdiction 
of  the  same."  In  the  case  thas  provided  for  the  action  of 
the  common  council  is  alone  sufficient  to  extend  the  city  boun- 
daries. 

In  the  first  sentence  of  section  85  of  such  general  law  (sec- 
tion 3196,  R.  S.  1881),  provision  is  made  for  the  extension  of 
the  city  limits  over  contiguous  territory,  whether  the  same  be 
platted  into  lots  or  not,  by  the  action  of  the  common  council, 
with  the  written  consent  of  the  owner  or  owners  of  such  ter- 
ritory. Under  the  residue  of  the  same  section  and  the  first 
sentence  of  section  86  of  the  said  general  law  (section  3197, 
R.  S.  1881),  provision  is  made  for  the  annexation  to  the  city 
of  contiguous  territory,  whether  platted  into  lots  or  other- 
wise, without  the  consent  of  the  owner  or  owners  thereof, 
upon  the  petition  of  the  common  council  to  the  board  of  com- 
missioners of  the  county,  in  which  the  city  is  situate,  and  the 
order  of  such  board  granting  the  prayer  of  such  petition.  1 
R.  S.  1876,  pp.  310  and  311. 

It  would  seem  from  the  allegations  of  the  first  paragraph 
of  the  complaint  in  the  case  at  bar,  that  in  the  annexation  of 
the  plat  or  town  of  Taberville,  and  the  other  territory  men- 
tioned, the  appellant  and  its  common  council  had  not  con- 
formed to,  nor  complied  with,  either  of  the  modes  prescribed 
by  the  statute  for  the  annexation  of  contiguous  territory  to 
the  city  limits.  We  are  of  the.  opinion  that  the  facts  stated 
by  the  appellees  in  the  first  paragraph  of  their  complaint  were 
^sufficient  to  show  that  the  action  of  appellant's  common  coun- 
cil in  the  annexation  of  the  plat  or  town  of  Taberville,  and 
the  other  territory  mentioned,  to  the  limits  of  Logansport,  was 
not  authorized  by  any  statutory  provision,  and  was,  therefore, 
void.  It  was  alleged  by  the  appellees,  as  we  have  seen,  in 
such  first  paragraph,  that  the  town  of  Taberville  and  the  other 
territory  mentioned,  at  the  time  appellant's  common  council 
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attempted  to  annex  the  same  to  the  city  of  Logansport,  were 
not  contiguous  nor  adjoining  to  the  limits  of  such  city,  but 
were  separated  therefrom  by  the  bed  of  the  Wabash  river, 
belonging  to  the  United  States,  and  by  a  strip  of  ground  two 
hundred  feet  in  width,  which  had  never  been  platted  or  laid 
off  into  lots.  Appellant's  counsel  claim,  however,  that  the 
first  paragraph  of  the  complaint  was  bad,  on  the  demurrer 
thereto  for  the  want  of  facts,  becaase  it  did  not  expressly  al- 
lege that  the  boundaries  of  Logansport  were  so  extended  over 
the  town  of  Taberville  and  the  other  territory  mentioned, 
without  the  consent  of  the  owners  thereof  in  writing.  This 
point  is  not  well  taken.  The  appellees  sued  as  the  owners  of 
lots  in  the  plat  or  town  of  Taberville,  and  they  alleged  in  the 
first  paragraph  of  their  complaint  that  they  were  not  parties 
to  the  proceedings  for  the  annexation  of  said  town  to  the  city 
of  Logansport,  and  had  no  opportunity  to  be  toard  in  relation 
thereto,  and  that  such  proceedings  were  illegal  and  void. 
From  these  allegations  it  sufficiently  appears,  we  think,  that 
the  appellants'  proceedings  for  the  annexation  of  the  town  of 
Taberville,  and  the  other  territory  mentioned,  were  not  had 
with  the  consent,  written  or  otherwise,  of  the  appellees,  as  the 
owners  of  lots  in  such  town. 

We  conclude,  therefore,  that  the  facts  stated  in  the  first  par- 
agraph of  the  complaint,  without  reference  to  the  exhibit 
therewith  filed,  were  sufficient  to  constitute  a  cause  of  action 
in  &vor  of  the  appellees,  and  that  the  demurrer  thereto  was 
correctly  overruled. 

In  the  second  paragraph  of  their  complaint,  the  appellees 
alleged  that  they  severally  owned  separate  parcels  of  real  es- 
tate lying  south  of  the  Wabash  river,  particularly  describing 
the  lots  owned  by  each  of  them ;  that  on  the  20th  day  of 
June,  1870,  the  board  of  commissioners  of  Cass  county  at- 
tempted by  certain  proceedings  (a  copy  of  which  was  filed 
with  and  made  part  of  such  paragraph,  had  upon  a  "  so-called 
petition,*'  a  copy  of  which  and  of  the  notice  thereon,  and  of 
JO.  H.  Chase's  demurrer,  was  also  filed  therewith  and  made  a 
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part  thereof),  to  annex  such  lands  and  lot«  to  the  city  of 
Logansport  and  make  them  a  part  of  such  city.  And  the 
appellees  averred  that  such  proceedings  were  irregular  and 
void,  in  this,  to  wit : 

1.  The  territory  so  attempted  to  be  annexed  was  not  con- 
tiguous territory  to  the  city  of  Logansport ; 

2.  The  common  council  of  Logansport,  that  adopted  the 
alleged  application,  had  not  the  power  to  make  the  same,  the 
resolution  having  been  made  at  an  adjourned  session,  and  not 
introduced  at  a  regular  meeting ; 

3.  The  common  council  never  signed  the  petition  to  the 
30unty  board,  nor  did  any  of  the  members  thereof; 

4.  The  petition  waa  never  signed  by  the  city,  nor  was  itij 
seal  ever  attached  thereto ; 

5.  The  common  council  never  filed  any  petition  before  the 
county  board  ; 

6.  The  order  was  made  upon  a  copy  of  the  petition  passed 
by  the  common  council ; 

7.  No  plat  of  the  territory  to  be  annexed  was  ever  filed 
with  the  county  board ; 

8.  The  notice  given  of  the  filing  and  hearing  of  the  peti- 
tion by  the  county  board  was  not  legally  published ; 

9.  The  so-called  petition  was  a  conditional  petition,  and  the 
order  was  made  thereon,  as  was  apparent  on  its  face ;  and  the 
conditions  were  not  competent  for  the  city  to  include  in  such 
petition,  or  for  the  county  board  to  make  a  part  of  its  annex- 
ation order,  to  wit,  the  attempted  annexation  was  coupled  with 
the  condition  that  the  county  should  build  the  bridges  over 
the  Wabash  river,  and  the  city  should  keep  them  iii  repair, 
which  condition  the  county  board  had  no  power  to  make ; 

10.  The  proceedings  had  never  been  recorded  in  the  re- 
corder's office  of  Cass  county  ; 

11.  Between  the  territory  so  attempted  to  be  annexed  and 
8uch  city  of  Logansport  was  the  Wabash  river,  a  navigable 
stream  200  feet  wide,  the  bed  of  which  belonged  to  th<* 
United  States  government,  and  in  said  river,  between  such 
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territory  and  city,  was  a  large  island  called  "  Biddle's  Island 
Home,'^  containing  100  acres  of  land,  which  had  not  been 
platted. 

The  appellees  averred  that  their  said  parcels  of  real  estate 
were  worth  the  sum  of  $2,500,  and  that  since  said  annexa- 
tion the  appellant  had  annually  assessed  thereon  the  sum  of 
$50  taxes,  which  the  appellees  were  compelled  to  pay ;  that 
i^aid  assessment  was  illegal  because  the  annexation  proceed- 
ings were  illegal  and  void ;  that  there  were  then  assessed 
against  their  said  lands,  for  1876,  taxes  in  the  sum  of  $50,  to 
collect  which  the  appellant  had  placed  in  the'  hands  of  its 
treasurer  its  tax  duplicate,  and  the  said  treasurer  was  about 
to  collect  the  said  taxes  out  of  appellees'  property,  and  would 
do  so  if  not  restrained  therefrom  by  an  order  of  the  court;  that 
said  pretended  annexation,  and  appellant's  annual  assessment 
of  taxes,  and  the  annual  attempts  to  encumber  appellees'  lands 
with  said  taxes,  greatly  diminished  the  same  in  value,  and 
were  a  cloud  upon  their  titles  thereto,  and  worked  an  injury 
which  could  not  be  compensated  in  damages,  but  was  lasting 
and  irreparable ;  that  there  were  a  large  number  of  other 
persons  owning  territory  who  were  affected  in  like  manner 
with  the  appellees,  and  who,  by  reason  of  their  number, 
amounting  to  1,000  persons  or  more,  could  not  be  conveni- 
ently joined  in  this  suit;  and  that  therefore  the  appellees 
prosecuted  this  action  on  behalf  of  themselves  and  of  such 
other  persons.     Wherefore,  etc. 

In  discussing  the  sufficiency  of  this  second  paragraph  of  the 
complaint,  appellant's  counsel  make  the  same  objection  thereto 
that  they  made  to  the  first  paragraph  ;  that  is,  they  claim  that 
the  petition  of  appellant's  common  council  to  the  board  of 
commissioners  of  Cass  county,  the  notice  of  such  petition,  and 
the  action  and  order  of  the  county  board  thereon,  were  not, 
nor  was  either  of  them,  written  instruments  within  the  mean- 
ing of  section  78  of  the  civil  code  of  1852  (section  362,  R.  S. 
1881),  upon  which  the  second  paragraph  is  founded;  and 
therefore  they  insist  that  the  copies  of  such  petition,  notice 
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and  order,  which  were  filed  with  such  second  paragraph  as 
exhibits,  did  not  become  parts  of  the  record,  and  can  not  be 
considered  in  determining  the  question  of  the  sufficiency  of 
such  paragraph.  This  objection  to  the  second  paragraph  of 
complaint  is  well  taken.  The  record  of  the  county  board,  in 
proceedings  had  before  it  for  the  annexation  of  contiguous 
territory  to  an  incorporated  city,  is  not  a  written  instrument 
within  the  meaning  of  the  code,  and,  therefore,  the  filing  of 
a  copy  or  transcript  of  such  record  witli  any  pleading  does 
not  make  it  a  part  of  such  pleading.  This  is  settled  by  many 
decisions  of  this  court.  Lytle  v.  Lytte,  37  Ind.  281 ;  Brooks  v. 
Harris,  41  Ind.  390 ;  Wilson  v.  VancCy  55  Ind.  584 ;  Morri- 
son V.  Fishd,  64  Ind.  177 ;  Hopper  v.  Lucas,  86  Ind.  43. 

The  appellees'  attorneys  have  directed  our  attention  to  the 
case  of  City  of  Peru  v.  Bearss,  55  Ind.  576,  which,  they  claim, 
recognizes  a*different  rule  of  pleading  from  the  one  relied 
upon  by  appellant's  counsel  in  making  the  objection  now  un- 
der consideration  to  the  second  paragraph  of  the  complaint. 
In  the  preparation  of  such  second  jmragraph  the  complaint  in 
the  case  cited  was,  perhaps,  used  as  a  precedent.  In  that 
case  the  petition  of  the  common  council  of  the  city  of  Peru, 
and  the  action  of  the  county  board  thereon,  by  copies  thereof 
as  an  exhibit,  were  filed  with  and  made  part  of  the  complaint; 
and  it  would  seem,  from  the  opinion  of  the  court,  that  the 
exhibit  so  filed  was  referred  to,  and  considered,  as  a  part  of 
the  complaint.  It  is  manifest,  however,  from  that  opinion, 
that  the  point  we  are  now  considering  was  neither  made  nor 
decided  in  the  case  cited ;  and  doubtless  many  other  cases 
might  be  cited  in  which  such  exhibits  have  been  considered 
by  this  court  as  parts  of  the  records  before  us,  simply  because 
the  parties  on  both  sides  have,  without  objection,  so  consid- 
ered and  treated  th'em.  Wilson  v.  Board,  etc,  68  Ind.  507  ; 
Board,  etc.,  v.  Hall,  70  Ind.  469.  But  such  cases  can  hardly 
be  regarded  as  authorities  upon  the  question  of  pleading  now 
imder  consideration ;  and  certainly  we  know  of  no  recent  case 
in  this  court,  where  the  objections  have  been  made,  in  which 
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it  lias  been  held  that  such  exhibits  as  those  filed  with  the  sec- 
ond paragraph  of  the  complaint,  in  the  case  now  before  us, 
thereby  became  parts  of  the  record,  and  could  be  considered 
as  such  in  determining  the  sufficiency  of  the  pleading  where- 
with they  were  filed. 

The  objection  thus  urged  by  appellant's  counsel  is  mani- 
festly fetal  to  the  sufficiency  of  the  second  paragraph  of  ap- 
pellees' complaint.  For,  in  the  absence  from  the  record  of 
the  petition  of  the  common  council  of  the  city  of  Logansport, 
for  the  annexation  of  the  territory  referred  to,  the  notice 
given  of  such  petition,  and  the  proceedings  had  thereon  by 
and  before  the  board  of  comniissionere  of  Cass  county,  it  is 
impossible  for  us  to  determine  whether  or  not  the  many  ob- 
jections, assigned  by  the  appellees  to  the  validity  of  such  pro- 
ceedings, were  well  taken  and  ought  to  have  been  sustained. 
But  the  second  paragraph  of  the  complaint  is  cldlirly  bad  on 
demurrer,  we  think,  for  another  and  perhaps  stronger  reason. 
The  annexation  proceedings,  of  which  the  appellees  complain 
in  this  paragraph  of  complaint,  were  the  proceedings  of  a 
court  of  competent  jurisdiction,  as  well  of  the  subject-mat- 
ter as  of  the  parties.  Many  errors  in  these  proceedings  are 
complained  of  by  the  appellees,  in  the  second  paragraph  of 
their  complaint,  some  of  which  would,  perhaps,  have  been  fatal 
to  such  proceedings,  if  an  appeal  therefrom  had  been  taken  to 
the  circuit  court  of  the  county,  within  the  time  required  by 
law.  The  annexation  proceedings  were  not  shown  Ry  any  of 
the  averments  of  the  second  paragraph  of  complaint  to  have 
been  wholly  void.  There  may  have  been  errors  in  such  pro- 
ceedings, but  the  remedy  of  the  appellees  for  such  errors  was 
an  appeal  therefrom  to  the  circuit  court.  The  proceedings 
of  the  county  board  can  not  be  collaterally  impeached  or  at- 
tacked, on  account  of  such  errors,  as  the  appellees  have  at- 
tempted to  do  in  the  second  paragraph  of  their  complaint. 
This  is  settled  in  many  of  the  recent  decisions  of  this  court. 
Grusenmeyer  v.  City  of  Logansport,  76  Ind.  549 ;  Board,  etc., 
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V.  Karp,  90  Ind.  236 ;  Tovm  of  Cicero  v.  Williamson,  91  Ind. 
541 ;  Rutherford  v-  Da^^^is,  95  Ind.  245. 

We  conclude,  therefore,  that  the  trial  court  clearly  erred  in 
overruling  appellant's  demurrer  to  the  second  paragraph  of 
appellees'  complaint.. 

In  the  third  paragraph  of  their  complaint,  the  appellees 
alleged  their  respective  ownership  of  the  same  lots  and  lands 
described  in  the  second  paragraph ;  that,  on  the  20th  day  of 
June,  1870,  the  board  of  commissioners  of  Cass  county  at- 
tempted to  annex  such  lands  and  lots  to  the  city  of  Logan- 
sport  by  certain  proceedings,  copies  of  which  were  therewith 
filed  as  exhibits,  one  of  which  was  a  copy  of  the  so-called 
petition  filed  by  such  city  before  the  said  board  of  commis- 
sioners ;  and  the  appellees  averred  that  the  said  proceedings 
and  order  were  void,  because  the  said  petition  was  never 
signed  as  by  law  required,  and  that  the  board  of  commission- 
ers, by  reason  of  there  having  been  no  legal  petition  before 
it,  never  acquired  any  jurisdiction  to  act  in  the  premises. 

The  court  clearly  erred,  we  think,  in  overruling  appellant's 
demurrer  to  this  third  paragraph  of  the  complaint.  Even  if 
the  exhibits  therewith  filed  could  be  taken  as  parts  of  the 
record  and  referred  to,  in  aid  of  the  pleading,  the  paragraph 
would  still  be  bad  on  demurrer  for  the  want  of  facts,  as  a 
cause  of  action.  The  allegations  that  the  petition,  filed  by 
the  city  before  the  county  board,  was  never  signed  as  the  law 
required,  and  that  the  county  board,  for  the  want  of  a  legal 
petition,  never  acquired  any  jurisdiction  to  act  in  the  prem- 
ises, were  not  allegations  of  facts ;  but  they  were  the  pleader's 
conclusions  from  facts  which  were  not  alleged  and  were  not 
apparent.  The  demurrer  to  the  third  paragraph  of  the  com- 
plaint ought  to  have  been  sustained. 

As  we  have  reached  the  conclusion  that  the  trial  court 
erred  in  overruling  appellant's  demurrer  to  the  second  and 
third  paragraphs  of  appellees'  complaint,  the  judgment  below 
must  be  reversed.  For  the  record  shows  affirmatively  that 
the  finding  and  judgment  of  the  court,  in  this  case,  rest  as 
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well  upon  the  bad  paragraphs  as  upon  the  good  paragraphs 
of  appellees^  complaint.  In  such  a  case,  it  is  well  settled  by 
the  decisions  of  this  court,  that  a  judgment  in  favor  of  the 
plaintilBP  can  not  be  sustained,  and  must  be  reversed.  Schafer 
V.  State,  49  Ind.  460 ;  Evansvilky  etc.,  Co.  v.  Wildman,  63  Ind. 
370;  Pennsylvania  Go,  v.  Holdennan,  69  Ind.  18;  Ethel  w 
Batchelder,  90  Ind.  520. 

The  conclusions  we  have  reached,  in  regard  to  the  insuflR- 
-ciency  of  the  second  and  third  paragraphs  of  appellees'  com- 
plaint, and  the  necessary  reversal  of  the  judgment  consequent 
thereon,  practically  dispose  of  this  appeal.  But,  in  view  of 
further  possible  litigation  in  the  case,  it  is  due  to  the  parties, 
we  think,  that,  before  closing  this  opinion,  we  should  con- 
sider and  decide  the  question  of  the  sufficiency  of  the  second 
])aragraph  of,  appellant's  answer.  To  this  paragraph  of  an- 
swer the  court  sustained  the  appellees'  demurrer,  and  this 
ruling  appellant  has  assigned  here  as  error. 

In  the  second  paragraph  of  its  answer,  the  appellant  ad- 
mitted that,  on  the  5th  day  of  May,  1870,  by  a  resolution  of 
its  common  council,  it  directed  the  annexation  of  the  terri- 
tory to  the  city  of  Logansport;  that  such  proceedings  were 
thereafter  had  before  the  board  of  commissioners  of  Cass 
county,  that  the  territory  was  declared  and  adjudged  to  form 
a  part  of  the  territorial  limits  of  the  city  of  Logansport; 
that  the  said  proceedings  had  been  duly  recorded  in  the  re- 
corder's office  of  Cass  county ;  that  the  appellees,  and  those 
for  whom  they  prosecuted  this  action,  were  then  and  since 
residents  of  the  territory  so  annexed;  that,  though  duly  notified 
of  the  pendency  of  such  proceedings  before  the  board  of  com- 
missioners, as  required  by  law  in  such  cases,  they  did  not  ap- 
pear before  the  board  to  contest  such  annexation,  or  make 
objections  thereto,  but  made  default ;  that  all  of  the  proceed- 
ings were  made  a  part  of  the  public  records  of  such  city  and 
county  board,  and  were  at  all  times  accessible  to  the  appellees 
and  to  those  for  whom  they  prosecuted  this  suit,  and  the  con- 
VoL.  99.-9 
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teats  thereof  were  fully  known  to  them  at  the  time,  and  if 
the  legal  eifect  of  the  proceedings  and  their  non-conformity 
with  the  law  were  not  known  to  them,  their  ignorance  wa^ 
of  the  law  and  not  of  the  facts ;  that  the  appellees,  and  those 
for  whom  they  sued,  immediately  thereafter  acquiesced  in 
such  annexation  ;  that  the  common  council  included  the  ter- 
ritory in  the  third  ward  of  such  city ;  that  the  appellees  and 
those  for  whom  they  sued  became,  in  fact,  citizens  of  Logans- 
port,  held  city  elections,  voted  for  city  oflScers,  and  elected 
two  councilman  from  that  ward  to  represent  them  in  the 
common  council ;  that  these  councilmen  qualified  and  act^ed 
as  such  in  all  the  deliberations  of  the  council,  voting  on  all 
ordinances  and  resolutions  brought  before  the  council,  and  at 
the  election  of  such  city  officers  as  were  by  law  elected  by  the 
council;  that  annually,  after  such  annexation,  during  the 
past  eight  years,  they  had  held  city  elections  and  voted  for 
city  officers,  and  had  been  represented  by  two  councilmen  in 
the  city  council ;  that  the  territory  had  been  included  in  the 
school  city  of  Logansport,  and  the  appellees  and  other  citi- 
zens had  availed  themselves  of  the  benefits  of  the  school  sys- 
tem of  such  city,  and  had  sent  their  children  to  its  public 
schools ;  that  with  their  knowledge  and  consent,  and  relying 
upon  such  acquiescence,  the  appellant  had  invested  $25,000 
in  public  school  buildings  within  such  territory,  and  issued 
its  bonds  therefor,  which  were  still  outstanding  and  unpaid ; 
that  since  that  time  the  appellant  had  expended  $15,000  in 
opening  and  improving  streets  within  such  territory,  and  had 
paid  the  damages  assessed  to  citizens  through  whose  lands 
streets  had  been  opened ;  that  since  such  annexation  appel- 
lant had  established  a  system  of  water-works  for  fire  protec- 
tion, at  a  cost  of  $200,000,  for  which  and  for  the  issue  of  city 
bonds  therefor,  the  councilmen  elected  from  such  territory 
had  voted,  and  such  bonds  were  still  outstanding  and  unpaid ; 
that,  on  the  petition  of  a  majority  of  the  freeholders  of  the 
city,  including  such  territory,  a  donation  of  $100,000  was 
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made  by  appellant  to  aid  in  the  construction  of  the  Logans- 
port,  etc.,  Railway  into  such  city,  for  which  the  bonds  of  the 
city  had  been  issued,  and  were  outstanding  and  unpaid ;  that 
other  debts  to  the  amount  of  $200,000  had  been  created  since 
such  annexation,  upon  the  faith  thereof,  by  the  votes  of  the 
councilmen  from  such  territor}^,  and  were  still  unpaid ;  that,  at 
a  cost  of  $5,000,  and  at  the  appellees^  request,  and  by  the  votes 
of  their  representatives  in  the  common  council,  a  fire  alarm 
had  been  constructed  throughout  the  city,  including  such  ter- 
ritory ;  and  that  water-mains  and  gaslights,  at  an  expense  of 
$300,000  had  been  extended  over  that  part  of  the  city ;  that, 
during  all  said  time,  the  appellees  had  paid  their  city  taxes 
without  objection,  and  all  the  aforesaid  expenditures  had  been 
made,  with  the  knowledge  and  without  the  objection  of  the 
appellees  and  the  other  citizens  of  such  territory,  and  without 
any  claim  or  pretence  on  their  part  that  the  annexation  was 
illegal.  And  the  appellant,  neither  admitting  nor  denying 
the  irregularities  and  defects  alleged  in  the  complaint,  averred 
that  the  appellees  and  those  for  whom  they  sued,  were  es- 
topped from  denying  the  legality  of  such  annexation.  Where- 
fore, etc. 

This  paragraph  of  answer  can  hardly  be  regarded  as  a  good 
plea  of  an  estoppel.  It  lacks  several  of  the  essential  ele- 
ments or  requisites  of  a  good  plea  of  estoppel.  It  proceeds 
upon  the  theory  that  the  annexation  proceedings  were  matters 
of  public  record,  of  which  the  appellees  and  those  interested 
with  them  were  bound  to  take  notice ;  but  if  this  be  true,  and 
perhaps  it  is,  it  would  seem  to  be  equally  true  that  the  appel- 
lant and  its  officers  were  alike  affected  with  notice  of  such  pro- 
ceedings. In  Fletcher  v.  Holmes,  25  Ind.  458,  it  was  held  by 
this  court  that  the  doctrine  of  estoppel  in  pais  "  can  have  no 
application  where  everything  was  equally  known  to  both  par- 
ties," and  so  this  court  has  uijiformly  held.  But  we  need  not 
pursue  this  view  of  the  second  paragraph  of  answer,  for  the 
appellant's  counsel  do  not  claim,  at  least  in  this  court,  that 


132  SUPREME  COURT  OF  IXDIAXA, 

City  of  Logansport  v.  La  Rose  et  oL 

the  paragraph  is  good  as  a  plea  of  estoppel.  Counsel  insist^ 
however,  with  much  force  and  earnestness,  that  the  &ct8  stated 
in  the  second  paragraph  of  answer,  admitted  to  be  true  by 
appellees'  demurrer,  show  such  long-continued  acquiescence 
of  the  appellees,  and  of  those  for  whom  they  sue,  in  the  an- 
nexation pro<ieedings,  and  such  gross  laches  on  their  part  in 
the  enforcement  of  their  legal  rights  in  the  premises,  as  ut- 
terly preclude  a  court  of  equity  from  granting  them  the  relief 
they  ask  for  in  this  suit.  In  this  view  of  the  paragraph  we 
concur  with  appellant's  counsel. 

In  Hayward  v.  Nat^l  Bank,  96  U.  S.  611,  it  is  said  by  the 
Supreme  Court  of  the  United  States :  "  Courts  of  equity  often 
treat  a  lapse  of  time,  less  than  that  prescribed  by  the  statute 
of  limitations,  as  a  presumptive  bar,  on  the  ground  ^  of  dis- 
couraging stale  claims,  or  gross  laches,  or  unexplained  acqui- 
escence in  the  assertion  of  an  adverse  right.'  2  Story  Eq. 
Jur.,  section  1520.  In  Smith  v.  Clay  (Amb.  645),  Lord  Cam- 
den said :  ^A  court  of  equity,  which  is  never  active  in  relief 
against  conscience  or  public  convenience,  has  always  refused 
its  aid  to  stale  demands,  when  the  party  has  slept  upon  his 
right,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence.  When  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  loaches  and  neglect  are 
always  discountenanced." 

Under  the  allegations  of  the  second  paragraph  of  answer, 
the  appellees,  and  those  for  whom  they  sued,  the  residents 
and  property-owners  of  the  annexed  territory,  acquiesced  fully 
and  completely  in  the  annexation  proceedings  for  about  seven 
years.  They  voted  for  city  officers,  they  were  represented  in 
the  common  council  of  the  city  by  couneilmen  of  their  own 
selection,  and  by  their  action  and  the  votes  of  their  represent- 
atives, large  debts  were  contracted  by.  the  city  for  its  im- 
provement, in  all  the  benefits  of  which  they  have  shared. 
After  such  long-continued  and  unexplained  acquiescence  in 
the  validity  of  the  annexation  proceedings  by  the  appellees, 
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and  those  for  whom  they  sue,  it  would  be  manifestly  unjust 
and  inequitable^  as  it  seems  to  us,  to  allow  them  and  their 
property  to  escape  the  payment  of  their  fiiir  share  of  the  city 
debts,  contracted  on  the  faith  of  such  proceedings.  Certainly- 
a  court  of  equity  ought  not  to,  and  can  not,  aid  them  in  the 
accomplishment  of  any  such  purpose.  If  the  facts  stated  in 
the  second  paragraph  of  answer  are  true,  and,  as  the  case  is 
now  presented,  they  must  be  taken  as  strictly  true,  they  will 
constitute,  in  our  opinion,  a  complete  equitable  bar  to  the 
cause  of  action  stated,  or  attempted  to  be  stated,  in  either  par- 
agraph of  appellees*  complaint.  The  demurrer  to  this  para- 
graph of  answer  ought,  therefore,  to  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  the  sec- 
ond and  third  paragraphs  of  complaint,  and  to  overrule  the 
demurrer  to  the  second  paragraph  of  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  Dec.  18,  1884. 


No.  11,281. 

Fasnacht  et  al.  v.  The  German  Literary  Associa- 
tion ET  AL. 

Practice. — Record,— BiU  of  Exeeplions.— Supreme  Court. — Without  a  bill  of 
ejcceptions,  or  order  of  court,  to  bring  the  necessary  papei:^  upon  the  rec- 
ord, motions  in  the  court  below  to  strike  out  pleadings  and  papers,  or  to 
separate  causes  of  action,  can  not  be  considered  by  the  Supreme  Court. 

Corporation. — Mandate, — OflScers  of  a  corporation  who,  upon  the  expira- 
tion of  their  terms,  refuse  to  deliver  to  their  successors  books,  papers, 
accounts,  or  the  like,  which  came  to  their  hands  as  such,  may  be  com- 
pelled to  do  so  by  mandate. 

Supreme  Covht.— Evidence. — BiU  of  Excepiiom.— Where  it  is  apparent 
upon  the  face  of  a  bill  of  exceptions,  that  all  the  evidence  is  not  in  it, 
a  statement  that  it  does  contain  all  is  of  no  avail. 

Same. — New  Trial. — Where  it  was  assigned  as  cause  for  a  new  trial,  that  a 
witness  was  allowed  to  testify  as  to  ^^  usages  and  customs''  of  an  associa- 
tion; also,  that  evidence  of  amendments  to  its  constitution  and  by- 
laws was  admiited,  and  no  such  amendments  appear  as  evidence  in  the 
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bill  of  exceptions,  nor  any  evidence  of  "  usages  and  customs,"  but  only 
of  facts  from  which  an  inference  might  or  might  not  be  drawn  as  to  such 
usages,  no  question  is  presented  to  the  Supreme  Court  concerning  the 
matter. 

From  the  Miami  Circuit  Court. 

J.  M.  Brown,  N.  H.  Antrim,  H.  J,  Shirk  and  J,  Mitchell, 
for  appellants.  ^ 

S.  D.  Carpenter  and  iJ.  P.  Effinger,  for  appellees.' 

Hammond,  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  former  trustees  of  the  said  literary  association 
and  aid  society,  to  compel  the  surrender  to  the  appellees,  An- 
dres, Nelp  and  Schlender,  present  trustees  of  said  corpora- 
tion, of  certain  notes  and  accounts  belonging  thereto  in  the 
hands  of  the  appellants.  Appellants  appeared,  filed  a  de- 
murrer to  the  amended  complaint,  which  was  overruled,  and 
then  answered  in  four  paragraphs.  Appellees  replied  in  one 
paragraph.  Trial  by  the  court ;  finding  for  the  appellees, 
and  judgment  on  the  finding,  over  the  appellants'  motion  for 
a  new  trial. 

The  proceedings  were  no  doubt  intended  to  be  under  the 
statutory  provisions  relating  to  the  writ  of  mandamus,  but 
the  approved  practice  in  such  cases  seems  to  have  been  wholly 
disregarded  by  the  parties.  No  affidavit  was  filed,  nor  was 
any  motion  made  for  an  alternative  or  peremptory  writ  of 
mandate,  nor  was  such  writ  issued.  The  action  was  com- 
menced by  complaint  and  conducted  as  in  ordinary  civil  ac- 
tions. For  the  proper  practice  in  such  cases,  see  sections 
1169-1172,  R.  S.  1881;  2  Works  Pr.,  sections  1447-1450. 
As  no  objection,  however,  was  made  in  the  court  below  to 
the  method  of  procedure,  we  will,  as  this  court  has  hereto- 
fore done  in  similar  cases,  not  consider  irregularities  of  prac- 
tice, but  such  questions  only  as  are  properly  saved  in  the 
record.  Smith  v.  Johnson,  69  Ind.  55 ;  Gill  v.  State,  ex  rel., 
72  Ind.  266 ;  PotLs  v.  State,  ex  rcL,  75  Ind.  336 ;  Duke  v. 
Beeson,  79  Ind.  24. 

It  appears  from  the  order-book  entries,  copied  into  the 
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transcript,  that  appellants  made  motions,  which  were  over- 
ruled, to  strike  out  portions  of  the  amended  complaint  and  to 
require  the  appellees  to  separate  and  number  the  causes  of 
action  set  out  in  the  amended  complaint ;  also  that  the  apjx?l- 
lees  made  motions,  which  were  sustained,  to  strike  out  a  part 
of  the  fourth  paragraph  of  appellants'  answer  and  the  four- 
teenth and  fifteenth  interrogatories  filed  with  their  answer. 
These  rulings  are  complained  of,  but  as  the  motions,  part  of 
answer  and  interrogatories  referred  to,  are  not  in  the  record, 
either  by  bill  of  exceptions  or  order  of  court,  the  rulings 
thereon  do  not  present  any  question  which  we  can  consider. 
2  Works  Pr.,  section  1077.' 

The  overruling  of  the  demurrer  to  the  amended  complaint 
and  the  overruling  of  the  motion  for  a  new  trial  are  the  only 
questions  in  the  record  for  our  decision. 

The  substantial  and  material  averments  of  the  amended 
complaint  are  these :  On  June  6th,  1881,  appellants  were 
elected  trustees  of  the  appellee,  the  German  Literary  Associa- 
tion and  Aid  Society,  for  the  term  of  one  year,  at  the  expi- 
ration of  which  they  were  succeeded  by  the  appellees  Andres, 
Nelp  and  Schlender,  who  were  then  duly  elected  as  such  trus- 
tees and  qualified  and  entered  upon  the  discharge  of  the  duties 
of  their  office.  Appellants,  during  their  term  of  office,  came 
into  the  possession  of  notes  and  accounts  of  said  society,  with 
which  they  were  entrusted  and  which  they  legally  received 
as  such  trustees,  but  which  they  declined  to  deliver  to  their 
.said  successors  in  office. 

We  think  the  law  is  well  established  that  an  officer  whose 
term  has  expired  may  be  compelled  by  mandate  to  surrender 
to  his  successor  all  records,  books  and  papers  pertaining  to  his 
office.  Frisbie  v.  Fogr/,  78  Ind.  269 ;  High  Ex.  Legal  Rem. 
(2d  ed.),  section  74 ;  Field  Private  Corp.  (2d  ed.),  section  464. 

The  appellants  having  failed,  on  demand,  according  to  the 
allegations  of  the  complaint,  to  deliver  to  their  successors  in 
office  the  notes  and  accounts  which  they  should  have  thus 
surrendered,  mandamus  was  the  proper  remedy  to  compel  the 
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* 
discharge  of  this  duty.     The  amended  complaint  stated  facts 

sufficient  to  make  it  good  upon  demurrer,  and  there  was,  con- 
sequently, no  error  in  overruling  the  demurrer  to  it. 

Three  causes  were  assigned  as  grounds  for  a  new  trial.  The 
first  and  third  were  that  the  decision  was  not  sustained  by  suf- 
ficient evidence,  and  was  contrary  to  law.  It  affirmatively 
appears  from  the  bill  of  exceptions  that  it  does  not  contain 
all  the  evidence.  It  shows  that  the  new  constitution  of  the 
appellee,  the  German  Literary  Association  and  Aid  Society,. 
was  read  in  evidence,  but  does  not  contain  the  same.  Where 
a  question  to  be  determined  in  this  court  depends  upon  the 
evidence,  the  bill  of  exceptions  must  show  affirmatively  that 
it  contains  "  all  the  evidence  given  in  the  "  cause,  and  this 
affirmative  showing  is  not  sufficient  where  the  bill,  as  in  the 
present  case,  shows  upon  its  face  that  it  docs  iwt  contain  all  the 
evidence.  Wallace  v.  Kirtleyj  98  Ind.  485  ;  2  Works  Pr., 
section  1078. 

The  secbnd  ground  for  a  new  trial  was  for  alleged  errors, 
occurring  during  the  trial,  in  this :  (1)  '^  The  allowing  of  John 
Bauer  to  testify  as  a  witness  as  to  the  usages  and  customs  of 
said  association  and  society  over  the  objections  of  the  defend- 
ants made  at  the  time ; "  and  (2)  "  the  allowing  of  the  intro- 
duction as  evidence  of  purported  amendments  to  the  consti- 
tution and  by-laws  of  said  association  and  society  prepared 
by  one  Henry  Meinhardt  over  the  objections  of  the  defend- 
ants made  at  the  time." 

In  answer  to  the  first  specification  of  alleged  error,  it  is. 
sufficient  to  say  that  the  record  does  not  contain  any  evidence 
of  said  witness  as  to  the  usages  and  customs  of  said  associa- 
tion and  society.  The  witness  testified  to  certain  &cts,  oc- 
curring in  the  transactions  of  the  society,  from  which  it  is  pos- 
sible that  the  usages  and  customs  of  the  society  might  be  in- 
ferred. But  if  the  appellants  wished  to  make  the  introduc- 
tion of -evidence  as  to  such  facts  a  ground  for  a  new  trial, 
such  evidence  should  have  been  pointed  out  in  the  motion^ 
and  not  the  inferences  or  the  facts  which  such  evidence  tended 
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to  prove.  A  motion  for  a  new  trial  on  the  ground  of  the  im- 
proper admijssion  or  exclusion  of  evidence  must  point  out  the 
evidence  admitted  or  excluded  with  such  certainty  as  will 
call  the  attention  of  the  court  and  adverse  party  to  it.  1 
Works  Pr.,  section  929. 

As  to  the  second  specification  of  alleged  error  occurring  at 
the  trial,  the  amended  constitution  and  by-laws  referred  to 
are  not  in  the  bill  of  exceptions.  Even  if  the  evidence  as  to 
the  manner  of  the  adoption  of  these  amendments  show,  as 
appellants  claim,  that  they  were  not  properly  adopted,  still, 
not  having  the  amendments  before  us,  we  can  not  say  but  that 
the  evidence  complained  of  was  harmless.  This  court  will 
not  reverse  a  judgment  for  an  error  which  did  not  affect  the 
substantial  rights  of  the  party  appealing.  That  such  rights, 
were  affected,  as  well  as  that  there  was  error,  must  appear 
from  the  record. 

There  was  no  error  in  overruling  appellants'  motion  for  a 
new  trial.     Affirmed,  with  costs. 

FUed  Dec.  18, 1884. 


No.  11,003. 

Junk  et  al.  v,  Barnard. 

Vendob  and  Vendee.— 2^- Bond— Br«icA.—Fai/ttrc  of  Titf*.— The 
breach  of  a  condition  in  a  title-bond  to  execute  a  warranty  deed  consti- 
tutes a  cause  of  action,  though  it  be  stipulated  in  the  bond  that  '^  the 
grantee  agrees  to  accept  the  property  with  the  understanding  that  he  is- 
to  get  possession  of  the  tenant  in  possession.'' 

Same. — Damages, — In  such  case,  damages  to  the  extent  of  the  purchase- 
money  paid,  with  interest  at  6  per  cent,  per  annum,  can  not  be  deemed 
excessive. 

From  the  Cass  Circuit  Court. 

T.  J.  Tuley,  8.  T.  McOonnell,  R.  Magee  and  D.  B.  MeCon- 
ndl,  for  appellants. 

M.  Winfield  and  C.  E.  Taber,  for  appellee. 
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BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellants  u|X)n  a  title-bond,  dated  September  25th,  1876, 
which  recited  a  sale  of  land  by  the  appellants  to  the  appellee, 
and  the  terms  of  the  sale,  and  was  conditioned  for  the  execu- 
tion of  a  warranty  deed  by  the  appellants  to  the  appellee  within 
three  months  after  its  date.  The  complaint  averred  payment 
of  the  purchase-money.  There  was  a  provision  in  the  bond 
that  the  grantee  accepted  the  property  with  the  understand- 
ing that  she  was  to  get  possession  of  it  from  the  tenant  in 
possession.  The  breaches  alleged  in  the  complaint  were  that 
the  appellants,  although  request<id,  have  not  made  the  war- 
ranty deed,  and  that  they  never  had  title  to  the  land. 

The  defendants  filed  an  answer  in  four  paragraphs  and  also 
a  counter-claim,  viz. : 

1.  The  general  denial. 

2.  That  the  plaintiflP^s  claim  was  fully  paid  and  satisfied 
before  suit  brought. 

3.  That  the  plaintiff's  claim  was  wholly  without  consid- 
eration. 

4.  That  at  the  time  of  the  sale  the  defendants  had  never 
seen  the  land,  and  did  not  know  who  had  possession  of  it, 
except  by  the  statements  of  the  plaintiff;  that  the  plaintiff 
came  to  them  and  proposed  to  buy  the  land,  claiming  to  be 
acquainted  with  the  title,  and  with  the  claim  of  one  Cook 
the  then  tenant  in  possession  ;  that  defendants  told  the  plain- 
tiff, they  knew^  nothing  of  the  title ;  that  they  had  taken  the 
land  in  payment  of  a  doubtful  debt,  without  any  inquiry  as 
to  title  or  posse&sion ;  that  plaintiff  replied  that  she  knew 
about  the  title  and  knew  that  said  Cook  had  no  title  and  wa.s 
in  possession  unlawfully ;  that  the  parties  then  agreed  that 
the  plaintiff  should  give  the  defendants  the  notes  mentioned 
in  the4)ond,  and  that  upon  payment  according  to  the  bond, 
the  defendants  should  give  plaintiff  a  quitclaim  deed  for  the 
land ;  that  the  defendants  never  agreed  to  give  a  warranty 
deed,  but  that,  by  the  mutual  mistake  of  the  parties,  the 
agreement  as  to  a  quitclaim  deed- was  omitted  in  the  bond  and 


NOVEMBER  TERM,  1884.  139 


Junk  et  aL  v.  Barnard. 


instead  thereof  the  provision  for  a  warranty  deed  was  in- 
serted ;  that  by  the  agreement  the  plaintiflF  was  not  to  be  en- 
titled to  any  deed  until  the  notes  mentioned  in  the  bond  were 
paid,  and  even  then  was  to  be  entitled  to  a  quitclaim  deed 
only  ;  that  afterwards,  the  mistake  being  discovered,  the  par- 
ties compromised  the  plaintiff's  claim,  and  the  plaintiff  agreed 
to  surrender  the  bond  and  take  a  quitclaim  deed,  and  the  de- 
fendants agreed  to  execute  said  quitclaim  at  once  without 
waiting  for  the  payment  of  said  notes,  and  the  plaintiff  there- 
upon surrendered  said  bond  and  accepted  in  place  thereof  a 
quitclaim  deed  for  said  land, 'executed  by  defendants.  Where- 
fore, etc. 

The  defendants  also  filed  a  counter-claim  alleging  substan- 
tially the  same  facts  set  up  in  the  fourth  paragraph  of  answer, 
and  praying  that  the  bond  be  reformed,  etc. 

The  plaintiff  replied  in  denial  of  each  of  the  special  de- 
fences, and  answered  in  denial  of  the  counter-claim.  The  is- 
-<ues  were  tried  by  a  jury,  who  returned  a  verdict  for  the 
plaintiff,  with  $801.53  damages. 

A  motion  for  a  new  trial  by  the  defendants  was  overruled ; 
judgment  was  rendered  on  the  verdict,  and  the  defendants 
appealed.  There  are  several  errors  assigned,  but  the  only 
matters  discussed  in  the  appellants'  brief  are  the  sufficiency 
of  the  complaint,  the  sufficiency  of  the  evidence,  and  the 
question  whether  the  damages  are  excessive. 

The  appellants  claim  that  because  the  bond  contains  tlie 
provision  that  "  the  grantee  agrees  to  accept  the  said  prop- 
<?rtv  with  the  understanding  that  he  is  to  gat  possession  of  the 
tenant  in  possession,"  therefore  there  is  no  cause  of  action  on 
the  bond,  but  the  condition  of  the  bond  being  that  the  de- 
ft»ndants  shall  make  a  warranty  deed,  the  breach  of  the  con- 
dition gives  a  cause  of  action,  notwithstanding  the  agreement 
of  the  plaintiff  as  to  getting  the  possession.  We  think  the 
i'omplaint  was  sufficient.  As  to  the  sufficiency  of  the  evi- 
^lence,  the  testimony  was  conflicting;  there  was  evidence 
tending  to  support  the  verdict.    In  such  a  ca.se  this  court  can 
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not  Interfere  with  the  verdict  of  the  jury,  supported  by  the 
action  of  the  trial  court  in  overruling  a  motion  for  a  new 
trial.     Lake  Erie,  etc.,  R,  W.  Co.  v.  Everett,  86  Ind.  229. 

We  think  the  damages  were  not  excessive ;  the  jury  gave 
the  plaintiff  the  money  she  had  paid,  with  6  per  cent,  inter- 
est. We  think  this  was  right.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
Filed  Dec.  19, 1884. 


No.  11,764. 
Smith  v.  Uhler. 
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i£ — *|  Practice.— Trto/  hy  Court,— Taking  Under  AdvisemenL— Motion  to  Set  Aside 

Ending, — StattOe  Qmstrued. — The  requirement  of  section  551,  R.  S.  1881  ^ 
that  the  court  trying  an  issue  shall  not  hold  the  matter  under  advise- 
ment more  than  60  days,  is  directory,  and  a  failure  to  obey  it  will  not 
affect  the  determination  when  made  afterwards. 
Same. — SpeeUd  Finding, — The  court  must  make  a  special  finding  of  the 
facts,  and  its  conclusions  of  law  thereon,  when  properly  requested ;  but 
such  request  must  be  shown  either  by  an  order-book  entry,  by  bill  of 
exceptions,  or  by  the  special  finding  itself. 
From  the  Jackson  Circuit  Court. 

B.  H.  Burrell  and  F.  Enerson,  for  appellant. 
W.  K,  Marshall,  for  appellee. 

CoLERiCK,  C. — The  aj)pellant  sued  the  appellee  for  dam- 
ages, which  ho  alleged  in  his  complaint  were  sustained  by  him 
in  consequence  of  certain  false  and  fraudulent  representations 
that  were  made  to  him  by  the  appellee  to  effi^ct  an  exchange 
between  them  of  certain  property.  As  no  question  arises  on 
the  pleadings  in  the  abtion,  it  is  unnecessary  to  refer  to  them. 
The  issues  were  tried  by  the  court,  and  resulted  in  the  rendi- 
tion of  a  finding  and  judgment  in  favor  of  the  appellee. 

The  record  shows  that  the  trial  was  concluded  on  the  28th 
day  of  April,  1883,  and  that  the  case  was  then  taken  under 
advisement  by  the  judge,  who,  afterwards,  on  the  5th  day  of 
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July,  1883,  filed,  in  writing,  his  determination  therein  as  re- 
quired by  the  statute  (R.  S.  1881,  section  551),  at  which  time 
court  was  not  in  session,  and  more  than  sixty  days  had  ex- 
pired from  the  time  the  action  was  taken  under  advisement. 
On  the  first  day  of  the  next  term  of  the  court  thereafter  the 
appellant  moved  the  court  to  set  aside  the  submission  of,  and 
the  determination  of  the  court  in,  said  action,  because :  1st. 
The  judge  failed  to  file  his  determination  therein  within  sixty 
days  from  the  time  the  action  was  taken  under  advisement  as 
required  by  the  statute.  2d.  The  court  neglected  and  omit- 
ted to  make  a  special  finding  of  the  facts  in  the  action,  and 
its  conclusions  of  law  thereon,  as  requested  by  the  appellant. 
And  also  then  moved  the  court  for  a  vaiire  de  novoj  assigning 
as  the  sole  cause  for  its  sup])ort  the  failure  of  the  judge  to 
file  hLs  determination  in  the  action  within  the  time  prescribed 
in  the  statute.  Both  of  these  motions  were  overruled,  and, 
thereupon,  the  appellant  moved  the  court  for  a  new  trial, 
which  motion  was  also  overruled,  and  these  several  rulings 
are  the  only  errors  assigned  by  the  appellant  for  the  reversal 
of  the  judgment. 

No  error  was  committed  by  the  court  in  refusing  to  set 
a«idc  its  determination  in  the  action  because  it  was  not  filed 
within  the  time  required  by  the  statute.  See  Jones  v.  Swifts 
94  Ind.  516,  where  the  statute  referred  to  was  construed  by 
this  court  adversely  to  the  views  that  are  urged  by  the  appel- 
lant in  this  case.  It  was  there  said :  "  This  statute  is  of  a 
remedial  nature,  and  was,  evidently,  enacted  in  the  interest 
and  for  the  benefit  of  litigants,  in  expediting  the  final  dispo- 
sition of  their  actions  in  courts  of  justice,  by  requiring  the 
judges  thereof  trying  the  same,  to  render  within  a  reasonable 
time,  so  prescribed,  their  decisions  therein.  It  is  to  be  con- 
stnied  as  a  rule  for  the  government  of  the  court,  and  as  a 
compulsory  means  of  compelling  judges  to  render  prompt  de- 
cisions in  actions  tried  by  them,  so  as  to  mitigate,  to  that  ex- 
tent, the  annoyance  and  exjx^nsc  incident  to  protracted  liti- 
^tion.     It  will  not  do  to  hold  that  this  statute  may  be  used  as 
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a  weapon  against  the  successful  litigant,  for  whose  protection  it 
was  enacted,  by  rendering  ineffectual  the  judgment  rendered 
in  his  favor,  becaase  the  judge  violated  or  failed  to  observe 
its  provisions.  To  avoid  such  injustice  the  statute  must  be 
construed  as  directory."  Also,  Martin  v.  Pifer,  96  Ind.  245  ; 
Vogle  V.  Grrace,  5  Minn.  294. 

We  have  been  unable  to  discover,  after  a  careful  examina- 
tion of  the  record,  any  entry  in  the  order-book  or  recital  in 
the  bill  of  exceptions,  showing  that  the  court  was  requested 
by  either  party  to  make  a  special  finding  of  the  facts  in  the 
case  and  its  conclusions  of  law  thereon.  It  is  true  that  it  is 
recited  in  the  motion  above  referred  to,  which  is  embodied  in 
a  bill  of  exceptions,  that  such  request  had  been  made  by  the 
appellant,  but  this  is  not  sufficient  to  show  that  it  was,  in 
fact,  made.  The  bill  of  exceptions  merely  shows  that  the 
motion  was  overruled ;  it  does  not  state  that  the  facts  recited  in 
the  motion  are  true,  or  that  any  such  request  was  made.  It  must 
affirmatively  appear  by  an  entry  in  the  order-boobof  the  court, 
or  by  a  bill  of  exceptions,  or  by  the  special  finding  of  facts  itself, 
that  such  a  request  was  made ;  otherwise  this  court  can  not  say 
that  it  was  made.  If  it  had  been  properly  made  by  the  appel- 
lant in  this  case,  it  would  have  been  the  imperative  duty  of  the 
court  below  to  have  complied  with  the  request  by  making  such 
special  finding.  R.  S.  1881,  section  551.  As  the  record  fails  to 
show  that  any  such  request  was  made,  we  can  not  hold  that  the 
court  erred  in  overruling  the  motion  to  set  aside  its  determina- 
tion in  the  action  because  no  such  special  finding  was  made. 

The  only  reasons  assigned  in  support  of  the  motion  for  a 
new  trial,  that  have  been  urged  in  this  court  and  discussed  by 
the  appellant  in  his  brief,  are  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence,  and  was  contrary  to  the 
evidence  and  the  law.  The  evidence  is  in  the  record.  It  is 
conflicting,  but  strongly  tends  to  sustain  the  finding  of  the 
court,  and,  therefore,  under  the  well  settled  practice  of  this 
court,  we  are  precluded  from  disturbing  the  finding  on  the 
weight  of  the  evidence.     The  finding  was  not  contrary  to  law. 
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This  disposes  of  all  the  questions  submitted  for  our  con- 
sideration^ and  as  there  is  no  error  in  the  record,  the  judg- 
ment ought  to  be  affirmed. 

Prr  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed^ at  the  costs  of  the  appellant. 

FUed  Dec.  19, 1884. 


lTo.^11,551. 

Hedrick  v.  D.  M.  Osborne  &  Co. 

Complaint. — Defect  Cured  by  Verdict,— A  complaiDt,  defective  for  want  of 
the  averment  of  a  fact  which  may  be  inferred  by  reasonable  intendment, 
is  cured  by  verdict. 

Bill  of  Exceptions. — Evidence. — To  present  for  review  the  admission  of 
evidence  objected  to,  it  is  not  necessary  that  the  bill  of  exceptions  shall 
contain  all  the  evidence  given  upon  the  trial. 

Attachment. — Suit  on  Bcmd, — Evidence, — Record, — Mvmomer,— Parties. — 
Partnership.— Name.— Corporation. — Suit  by  "  D.  M.  Osborne  &  Co."  upon 
an  attjichment  bond  given  in  a  suit  against  D.  M.  Osborne  and  others 
unknown,  described  as  partners,  in  which  "  D.  M.  Osborne  &  Co."  ap- 
peared. 

JSeldy  that  the  plaintiff  could  maintain  the  suit,  having  been  really  the 
defendant  in  the  attachment  suit,  though  by  a  wrong  name  and  descrip- 
tion, and  that  the  record  of  that  siyt  was  admissible  in  evidence  for  the 

'  plaintiff,  and  so  also  was  proof  that  the  writ  of  attachment  was  levied 
upon  the  plaintiff's  property. 

Vabiance. — Amendment. — A  variance  which  could  not  mislead  the  oppo- 
site party  requires  no  amendment  to  avoid  it,  and  is  wholly  immaterial. 

From  the  Vermillion  Circuit  Court. 

T.  F.  Davidson  and  W.  B.  Durboi*roWy  for  appellant, 

J.  McCabe,  E.  F.  McGabe  and  J.  G.  Pearson,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
it  is  a  corporation  organized  under  the  laws  of  New  York ; 
that  one  Thompson  Roe  instituted  proceedings  in  attachment 
against  it,  and  that  the  bond  filed  in  the  proceedings  was 
signed  by  the  appellant  as  a  surety.  It  is  not  directly  al- 
leged that  a  writ  of  attachment  was  issued,  but  it  is  alleged 
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that  "  in  obedience  to  the  writ  of  attachment  issued  in  said 
cause,  the  sheriff  levied  upon  and  attached  the  property  of  the 
plaintiff." 

The  complaint  was  not  questioned  in  the  court  below  in  any 
forin,  but  is  here  assailed  by  the  assignment  of  errors.  The 
counsel  for  appellant  thus  state  their  objection :  "  The  ob- 
jection to  the  complaint  is  that  it  nowhere  directly  alleges 
that  a  writ  of  attachment  was  issued."  It  is  our  opinion  that 
this  objection  can  not  prevail.  It  has  long  been  a  rule  of 
pleading  that  many  defects,  available  upon  demurrer,  are 
^  cured  by  a  finding  or  verdict.  This  rule  applies  here.  There 
are  facts  stated  in  the  pleading,  which,  by  reasonable  intend- 
ment, enable  us  to  decide  that  a  writ  of  attachment  was  i.s- 
sued,  and  this  is  sufficient  to  shield  the  complaint  from  such 
an  attack  as  the  present.  Murphy  v.  Murphy ^  95  lud.  430 ; 
Jones  V.  White,  90  Ind.  255 ;  PueU  v.  Beard,  86  Ind.  104 ; 
Ehimer  v.  Bronnenburg,  18  Ind.  363. 

The  appellant  complains  of  the  ruling  of  the  trial  court  in 
admitting  the  transcript  of  the  record  in  the  attachment  pro- 
ceedings, and  the  appellee  contends  that  the  bill  of  excep- 
tions does  not  properly  present  this  question,  for  the  reason 
that  all  of  the  evidence  is  not  in  the  record.  It  is  not  always 
necessary  to  bring  all  the  evidence  into  the  record,  in  order 
to  present  a  ruling  admitting  or  excluding  evidence,  but  it  is 
always  necessary  to  incorporate  so  much  of  it  as  shows  tht» 
full  character  of  the  ruling,  and  exhibits  the  asserted  error. 
Johnson  v.  Wiley,  74  Ind.  233;  Stout  v.  Woods,  79  Ind.  108; 
Shorb  V.  Kinzie,  80  Ind.  500 ;  Shiiner  v.  Butler  University,  87 
Ind.  218,  vide  p.  220;  Pavey  v.  Wintrode,  87  Ind.  379,  p.  381 ; 
McClellan  v.  Bond,  92  Ind.  424;  Conden  v.  Morniixgstar, 
94  Ind,  150.  The  appellee  is  wrong  in  stating  as  broadly  as 
he  does  the  proposition  that  all  of  the  evidence  must  invaria- 
bly be  in  the  record,  for  there  are  cases  where  rulings  admit- 
ting or  excluding  testimony  may  be  presented  without  the 
<?ntire  evidence. 

The  evidence,  which  the  appellee  asserts  was  omitted  from 
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the  first  bill  of  exceptions  filed  by  the  appellant^  was  the  sec- 
ond paragraph  of  the  complaint  filed  in  the  attachment  pro- 
ceedings by  the  plaintiff  therein,  but  we  find,  on  examina- 
tion, that  this  was  struck  from  the  files  on  the  motion  of  the 
defendfuit  in  that  case,  so  that  it  formed  no  part  of  the  rec- 
ord. Its  presence  or  absence  does  not  affect  the  question  aris- 
ing on  the  ruling  admitting  the  transcript  of  the  proceeding 
in  the  case  in  which  the  attachment  was  issued. 

The  affidavit  for  attachment  and  the  complaint  in  the  case 
instituted  by  Thompson  Roe  charged  that  the  defendant,  in 
that  case,  constituted  a  partnership  composed  of  D.  M.  Os- 
borne, and  other  persons  to  the  plaintiff  unknown,  and  it  is 
insisted  that  it  was  error  to  admit  in  evidence  the  transcript 
of  the  record  in  that  case,  for  the  reason  that  here  the  plain- 
tiff appears  as  a  corporation,  and  can  not  maintain  an  action 
upon  a  bond  executed  in  proceedings  against  a  partnership. 
In  the  argument  upon  tfiis  point  counsel  for  the  appellant 
lose  sight  of  the  important  fact  that  D.  M.  Osborne  &  Co. 
appeared  to  the  action  in  which  the  attachment  was  issued, 
and  that  the  plaintiff,  in  that  proceeding,  after  having  seized 
the  property  of  D.  M.  Osborne  &  Co.  under  the  writ,  volun- 
tarily dismissed  the  proceedings.     It  appears  from  this  fact 
that  it  was  the  present  plaintiff  and  appellee  against  whorp 
the  attachment  was  directed,  and  that  the  property  seized  be- 
longed to  it,  and  that  to  it  was  all  the  injury  done.     The 
seizure  and  the  consequent  injury  are  attributable   to  the 
wrongful  proceedings  in  the  attachment  case,  and  the  law,  in 
requiring  a  bond,  intends  to  secure  protection  to  those  who  are 
proceeded  against  as  defendants,  and  whose  property  is  at- 
tached by  virtue  of  the  writ  sued  out  by  the  attaching  plain- 
tiff.     The  identity  of  the  parties  was  established  by  proper 
evidence,  and  it  seems  plain  that  the  party  who  is  sued  as  de- 
fendant, and  as  defendant  sustains  injury,  is  entitled  to  redress. 
The  case  is  altogether  di^erent  from  one  in  which  the  sheriff, 
in  executing  the  writ,  levies  upon  the  property  of  some  per- 
VoL.  99.— 10 
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son  other  than  the  one  named  as  defendant,  for  here  the 
sheriff  obeyed  the  writ  which  issued  pursuant  to  the  demand 
of  the  attaching  plaintiff,  and  the  wrong  resulted  from  the 
acts  of  that  party.  The  utmost  that  can  be  said  is  that  the 
plaintiff  in  attachment  sued  the  defendant  by  the  wrong  name, 
and  tliat  the  latter  elected  to  appear  without  suggesting  the 
misnomer,  but  it  does  not  follow  from  this  that  the  real  de- 
fendant may  not  recover  on  the  bond  in  his  true  name.  The 
attachment  was  directed  against  the  appellee;  there  is  no 
doubt  as  to  the  identity  of  the  person ;  the  only  error  of  the 
plaintiff  in  the  attachment  proceedings  was  as  to  name.  The 
writ  was  meant  to  reach,  and  it  did  reach,  the  appellee's  prop- 
erty, and  as  it  was  intended  by  the  attaching  plaintiff  to  ac- 
complish this  purpose,  and  did,  in  fact,  accomplish  it,  we  do 
not  see  any  just  reason  why  the  person  really  injured  and 
really  meant  to  be  reached  by  the  attachment  should  be  de- 
nied a  recovery  on  the  bond.  To  hold  that  an  attaching  plain- 
tiff, in  such  a  case  as  this,  might  sue  the  defendant  in  the 
wrong  name,  or  under  the  wrong  description,  and  on  that 
ground  escape  liability  on  the  bond,  would,  it  is  easy  to  see, 
be  productive  of  great  injustice. 

It  may  be  tnie,  as  a  general  rule,  that  it  is  only  the  de- 
fendant who  can  maintain  an  action  on  the  attachment  bond, 
and  that  a  stranger  can  not  have  an  action  although  his  prop- 
erty may  be  seized.  Drake  Attachment,  section  162.  But 
the  party  who  brought  this  action  was  not  a  stranger ;  the 
bond  was  intended  to  secure  the  party  against  whom  the  pro- 
ceedings were  instituted  and  whose  property  it  was  intended 
to  reach,  and  the  present  plaintiff  was  that  party,  although 
wrongly  described  in  the  complaint  and  affidavit  in  attach- 
ment. The  person  against  whom  the  proceedings  were  di- 
rected was  the  present  plaintiff,  but  a  wrong  name  and  de- 
scription were  assigned.  There  is  a  complete  identity,  al- 
though there  is  a  misnomer.  The.  first  case  cited  by  the 
author  to  whom  we  have  referred  is  RoApillier  v.  Broums^Hy 
7  La.  231  (4  N.  S.  149),  where  it  was  held  that  a  third  per- 
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son  could  not  maintain  an  action  on  the  bond,  the  court  say- 
ing :  "  Besides  the  obvious  objection  that  Raspillier  was  not 
a  party  to  the  bond,  and  that  there  existed  no  privity  of 
contract  between  him  and  the  appellee,  it  appears  that  final 
judgment  had  already  been  rendered  in  the  case,  as  to  the 
principal  demand,  and  it  was  too  late  to  engraft  upon  it  any 
new  incidental  question."  The  case  of  Edwards  v.  Turner, 
6  Rob.  (La.)  382,  decides  nothing  more  than  that  an  attach- 
ment bond  does  not  enure  to  the  benefit  of  a  third  pei'son. 
In  Davis  v.  Commonwealth,  13  Grat.  139,  the  court  thus 
stated  the  point  presented  for  decision  :  "And  the  question 
resolves  itself  simply  in  this,  Whether,  if  such  an  attachment 
be  levied  on  the  property  of  a  stranger,  he  can  maintain  an  ac- 
tion therefor  on  the  attachment  bond?"  Neither  of  these 
cases  is  in  point  here,  for  the  action  on  the  bond  is  not  by  a 
stranger,  but  is  by  the  attachment  defendant  in  its  true  name, 
for  it  was  against  the  appellee  that  the  proceedings  were  in- 
stituted, although  it  was  not  sued  by  its  true  name,  and  there 
IS,  therefore,  direct  privity  of  contract.  Any  other  conclu- 
sion than  that  we  have  reached  would  result  in  ruling  that 
where  there  was  an  error  in  naming  or  describing  the  attach- 
ment defendant,  the  bond  could  not  be  made  available  for  the 
benefit  of  anybody,  and  this  would  be  rank  injustice. 

We  have  no  doubt  that  it  was  neceasary  for  the  appellee  to 
prove  that  it  was  the  person  against  whom  the  attachment 
proceedings  were  directed.  There  was,  however,  evidence 
from  which  this  fact  was  fairly  and  justly  inferable,  and  this 
is  enough  to  support  the  finding  of  the  trial  court.  In  civil 
cases  the  rule  has  always  been  that  it  is  sufficient  if  there  is 
evidence  leading  by  legitimate  inference  to  the  conclusion 
reached  by  the  court  or  jury  that  tried  the  case,  and  it  is  not 
necessary  that  the  fact  should  be  directly  established  by  posi- 
tive evidence.  1  Greenl.  Ev.,  section  13  a;  Indianapolis,  etc., 
H,  R.  Co.  V.  OoUingwood,  71  Ind.  476  ;  Indianapolis,  etc,  JS. 
W.  Co.  V.  Thorns,  84  Ind.  194. 
It  was  proper  for  the  appellee  to  prove  that  the  writ  sued 
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out  by  Roe  was  levied  on  property  of  which  it  was  the  owner, 
for  this  was  a  fact  tending  to  show  that  the  proceedings  were 
directed  against  it,  and  meant  to  operate  upon  its  property  as 
that  of  the  attachment  defendant.  The  presumption  is  that 
the  officer  did  his  duty  and  executed  the  writ  according  to 
law.  The  evidence  upon  this  point  was  competent,  not  for 
the  purpose  of  proving  that  there  was  a  wrongful  seizure  of 
the  property  of  a  third  person,  but  for  the  purpose  of  proving 
that  the  appellee  was  really  the  attachment  defendant,  for  it 
tended  to  establish  that  feet,  and  as  it  tended  to  do  this  it  was 
competent.  Boots  v.  Canine,  94  Ind.  408 ;  Nave  v.  Flack,  90 
Ind.  205  (46  Am.  R.  205);  Harbor  v.  Morgan,  4  Ind.  158 ; 
Hall  V.  Henline,  9  Ind.  256. 

We  have  already  copied  one  of  the  allegations  of  the  com- 
plaint showing  that  a  writ  of  attachment  was  issued  against 
the  appellee,  and  we  add  the  following  (found  at  other  places 
in  the  complaint),  namely :  "  That  in  obedience  to  the  writ 
of  attachment  issued  in  said  cause  the  sheriiF  levied  upon  and 
attached  the  following  property  of  the  plaintiflT."  "  Plaintiff 
was  compelled  to  employ  attorneys  for  the  defence  of  said  ac- 
tion and  attachment  proceedings.'^  The  allegations  of  the 
pleading  fully  show  that  the  action  was  against  the  appellee, 
and  that  the  bond  sued  on  was  given  to  secure  an  attachment 
in  that  cause,  so  that  the  appellant  could  not,  in  any  way, 
have  been  misled  by  the  pleading,  nor  left  in  doubt  as  to  the 
cause  of  action  urged  against  him.  If  it  were  conceded  that 
the  complaint  should  have  more  formally  stated  the  mis- 
take in  describing  the  appellant,  that  would  not  avail,  because 
it  was  a  defect,  if  a  defect  at  all,  amendable  in  the  trial  court, 
and,  by  force  of  an  imperative  statute,  to  be  deemed  amended 
here.     R.  S.  1881,  section  658. 

A  variance  between  the  allegations  of  the  pleading,  and  the 
evidence  is,  to  quote  from  our  statute,  to  be  deemed  imma- 
terial "unless  it  have  actually  misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action  or  defence  upon  the  mer- 
its/'    R.  S.  1881,  section  391.     If,  therefore,  it  were  conceded 


NOVEMBER  TERM,  1884.  149 

Pennsylyania  Company  v.  Niblack. 

that  there  was  here  some  variance,  still,  as  it  is  very  evident 
tliat  it  was  not  a  material  one,  it  will  not  justify  a  reversal. 

Judgment  affirmed. 

FUed  Dec.  19, 1884. 


No.  11,500. 

Pennsylvania  Company  v.  Niblack. 

Practice. — Judgment, — Exception8.—BiU  of  Exceptions, — Supreme  CotirL^ — 
Without  a  bill  of  exceptions  showing  specific  objections,  an  exception  to 
the  form  or  substance  of  a  judgment  presents  no  question  in  the  Su- 
preme Court. 

Same. — Trial  by  Agreed  Oaae. — Agreemenl.  — Evidence. — Record, — Where  the 
record  shows  pleadings,  and  an  issue  and  trial  by  the  court,  and  a  general 
finding,  though  the  facts  are  agreed  upon  in  writing,  with  an  affidavit  an- 
nexed showing  that  the  controversy  is  real,  it  is  not  an  agreed  case  under 
section  553,  B.  S.  1881,  but  the  agreement  is  simply  evidence,  and  is  no 
part  of  the  record  unless  made  so  by  bill  of  exceptions  or  order  of  court. 

Same. — Assignment  of  Errors. — Com  Explained. — In  such  case  an  assignment 
of  error,  that  the  court  "erred  in  rendering  judgment  for  the  appellee," 
presents  no  question  in  the  Supreme  Court.  Warricky  etc.,  Ast^n  v. 
Houglandf  90  Ind.  115,  explained. 

From  the  Knox  Circuit  Court. 

8.  0.  Pickens^  for  appellant. 

G.  G.  Reily  and  W,  C  Niblcucky  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  quiet  title  to  real  estate.  The  appellee  an- 
swered by  the  general  denial.  There  was  a  trial  by  the  court 
upon  an  agreed  statement  of  facts,  which  is  copied  by  the 
clerk  in  the  transcript,  and  which  premises,  that,  "  For  the 
purpose  of  the  trial  of  this  case,  it  is  agreed  by  plaintiff  and 
defendant  that  the  facts  in  this  case  are  as  follows : "  then  fol- 
lows a  statement  of  the  facts  agreed  upon.  An  affidavit  is 
filed  to  the  effect  that  the  controversy  is  real  and  the  pro- 
ceedings in  good  faith  to  determine  the  rights  of  the  parties. 
The  court,  upon  this  statement  of  facts,  found  for  the  appeU 
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loe.  No  exception  was  taken  to  the  finding.  The  appellant 
moved  for  a  new  trial  on  the  ground  that  the  finding  was  con- 
trary to  the  law  and  the  evidence.  This  motion  was  over- 
ruled ;  the  appellant  excepted,  and  was  given  sixty  days  in 
which  to  file  a  bill  of  exceptions,  but  the  same  was  never 
filed.  Judgment  was  rendered  for  the  appellee  that  the  ap- 
pellant take  nothing  by  its  complaint,  and  that  the  appellee 
recover  of  the  appellant  his  costs,  to  which  judgment,  as  the 
clerk  recites  in  the  record,  the  plaintiff  excepted.  The  only 
error  assigned  by  the  appellant  in  this  court  is  as  follows : 
*^  The  court  erred  in  rendering  judgment  in  favor  of  the  ap- 
pellee and  against  the  appellant  on  the  agreed  statement  of 
facts  submitted.^^ 

It  is  manifest  that  the  record  presents  no  question  for  our 
consideration  touching  the  merits  of  the  controversy  between 
the  parties.  An  exception  to  the  form  or  substance  of  a 
judgment,  unless  presented  in  a  bill  of  exceptions  showing 
the  specific  objections  that  were  urged  against  the  judgment 
in  the  court  below,  brings  nothing  before  this  court  for  its 
decision.  Teal  v.  Spangfery  72  Ind.  380 ;  Douglass  v.  State^ 
72  Ind.  385 ;  Adams  v.  LaRose,  75  Ind.  471  ;  Merritt  v. 
Pearson,  76  Ind.  44 ;  Ex  Parte  Hayes,  88  Ind.  1 ;  Whipple 
V.  Sfiewalter,  91  Ind.  114;  2  Works  Pr.,  section  1030.  In 
any  event,  the  objection  to  a  judgment  could  only  go  to  its 
form  or  substance  and  could  not  present  any  question  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding  or  ver- 
dict upon  which  it  was  rendered.  The  judgment  in  the  pres- 
ent case  was  such  as  was  authorized  by  the  pleadings  and  the 
finding  of  the  court,  and  we  can  not  see  what  valid  objection 
can  be  urged  against  it. 

This  was  not  an  agreed  case  under  section  553,  R.  S.  1881, 
but  it  was  a  trial  upon  an  agreed  statement  of  facts  used 
merely  as  evidence.  But  it  is  not  material  whether  it  be  con- 
sidered as  an  agreed  case  or  a  trial  upon  an  agreed  statement 
of  facts  used  simply  as  evidence.  In  either  case  the  record 
presents  no  question.     In  an  agreed  case  under  section  553, 
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supra,  no  pleadings  are  required,  nor  is  a  motion  for  a  new 
trial  necessary.  But  to  present  any  question  to  this  court 
there  must  have  been  an  exception  taken  to  the  conclusions 
of  law  upon  the  agreed  facts,  and  such  conclusions  must  be 
assigned  as  error  in  this  court.  Neither  of  these  things  has 
been  done  in  the  present  case.  In  a  trial  upon  an  agreed 
$tat«ment  of  facts,  as  the  evidence  in  the  case,  such  statement 
does  not  become  a  part  of  the  record  unless  made  so  by  bill 
of  exceptions  or  order  of  court.  Neither  of  these  methods 
was  adopted  to  bring  the  evidence  into  the  record.  Conse- 
quently the  evidence  is  not  before  us;  and  besides,  even  if  the 
evidence  were  in  the  record,  we  could  not  consider  it,  as  no 
error  is  assigned  on  the  overruling  of  the  appellant's  motion  for 
a  new  trial.  These  conclusions  are  amply  sustained  by  numer- 
ous decisions  of  this  court.  Fisher  v.  Purdue,  48  Ind.  323 ; 
Carlton  v.  OummiKis,  51  Ind.  478 ;  Manchester  v.  Dodge,  57 
Ind.  584 ;  StaJte,  ex  reL,  v.  Board,  etc.,  66  Ind.  216 ;  Martin 
V.  Martin,  74  Ind.  207 ;  Slessman  v.  Orozier,  80  Ind.  487 ; 
Lofton  v.  Moore,  83  Ind.  112;  Western  Union  Tel.  Co.  v. 
Frank,  85  Ind.  480 ;  Zeller  v.  City  of  Crawfordsmlle,  90  Ind. 
262 ;  Hall  v.  Pennsylvania  Co.,  90  Ind.  459 ;  Busk.  Pr.  255; 
1  Works  Pr.,  sections  249,  811,  812,  813. 

As  the  record  comes  to  this  court  we  are  compelled  to  af- 
firm the  judgment  of  the  court  below.     Affirmed,  witkcost*!. 

Niblack,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  June  28, 1884. 

On  Petition  for  a  Rehearing. 

Hammond,  J. — Appellant  claims  that  the  conclusion 
reached  in  the  foregoing  opinion  is  in  conflict  with  the  War- 
rick  Building  and  Loan  Asi^n  v.  Ilougland,  90  Ind.  115.  It 
4ippears  from  the  statement  of  that  case  that  there  was  an  ex- 
<jeption  to  the  judgment,  but  whether  there  was  any  excep- 
tion to  the  finding  or  conclusions  of  law  on  the  agreed  facts 
is  not  shown.  The  precise  question  of  practice  involved  in 
ihis  case  was  not  considered  in  that.     The  opinions  of  this 
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court  usually  state  only  so  much  of  the  record  as  is  essential 
to  clearly  present  the  questions  controverted.  It  was  said  in 
the  case  cited  that  "  there  must  be  an  exception  to  the  deci- 
sion of  the  court  upon  the  agreed  statement  of  facts,  in  order 
to  reserve  any  question  for  this  court/'  It  was  not  decided 
in  that  case  that  an  exception  to  the  judgment  was  sufficient. 
It  clearly  is  not,  as  is  shown  in  the  cases  cited  in  the  prin- 
cipal opinion.  We  could  not  change  our  conclusions  without 
overthrowing  a  number  of  well  considered  cases.  The  prac- 
tice to  which  we  adhere  is  in  harmony  with  that  in  the  analo- 
gous case  of  a  special  finding  of  fiicts,  where,  to  save  any 
question  for  this  court,  there  must  be  au/cxception  to  the  con- 
elusions  of  law.     1  Works  Pr.,  section  809. 

Petition  for  a  rehearing  overruled. 

NiBLACK,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Dec.  20, 1884. 


No.  11,918. 

The  Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany V.  Nice. 

New  Trial. — Demurrer  to  Evidence. — That  a  demurrer  to  the  evidence 
was  improperly  overruled  is  not  a  cause  lor  new  trial. 

Assignment  op  Error.  -  If  only  one  of  several  paragraphs  of  a  com- 
plaint be  good,  an  assignment  of  error  that  the  complaint  was  bad  for 
want  of  snfiicient  facts  is  not  supported. 

BAHiROADS. — Feneing.--li  the  circumstances  are  such  as  to  justify  a  fail- 
ure to  fence  one  side  of  a  railroad  track,  none  is  required  on  the  other 
side,  as  where  on  one  side  freight  is  loaded  and  discharged,  and  there  i» 
a  saw-mill  and  grain  elevator  from  which  lumber  and  grain  are  laden 
on  the  cars  for  shipment. 

Same. — Killing  Stock. — Contributoiy  Negligence. — One  who  voluntarily  per- 
mits his  cattle  to  run  at  large  near  a  railroad,  where  it  is  not  required 
to  be  fenced,  is  guilty  of  contributory  negligence,  if  the  cattle  stray 
upon  the  track  and  are  killed  by  the  negligent  management  of  a  traia 
of  cars  passing  upon  the  railroad,  and  he  can  not  recover. 

Prom  the  Miami  Circuit  Court. 
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G  B.  Stuart  and  W.  V.  Stuart^  for  appellant. 

/.  i.  Farrary  J.  Farrar  and  W.  C.  Farrar,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  before  a 
justice  of  the  peace  to  recover  damages  from  the  appellant  for 
a  cow  killed  by  the  cars  of  the  appellant  on  its  railway. 

The  complaint  before  the  justice  was  in  one  paragraph,  and 
he  rendered  a  judgment  for  the  plaintiff  by  default. 

In  the  circuit  court  the  defendant  demurred  to  the  com- 
plaint for  want  of  facts  sufficient.  The  demurrer  was  over- 
ruled. The  plaintiff  then  filed  a  second  paragraph  of  com- 
plaint, and  the  defendant  answered  the  entire  complaint  by  a 
general  denial.  The  issues  were  submitted  to  a  jury  for  trials 
and  the  plaintiff  having  introduced  his  evidence,  the  defend- 
ant  demurred  to  it.  The  court  overruled  the  demurrer,  and 
assessed  the  plaintiff's  damages  at  $60. 

The  defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  on  the  assessment.  The  defendant 
appealed.     The  errors  assigned  are  : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  That  the  complaint  does  not  state  facts  sufficient. 

3.  Overruling  the  demurrer  to  the  evidence. 

4.  Overruling  the  motion  for  a  new  trial. 

There  was  no  error  in  overruling  the  motion  for  a  new- 
trial.  The  only  reason  alleged  for  the  new  trial  is  error  of 
the  court  in  overruling  the  demurrer  to  the  evidence.  This 
is  not  a  valid  reason  for  a  new  trial;  it  belongs  to  the  assign- 
ment of  errors. 

As  to  the  first  specification  of  error,  viz.,  overruling  the 
demurrer  to  the  complaint,  there  was  no  demurrer  to  the 
complaint;  there  was  a  demurrer  to  the  first  paragraph  only. 
The  plaintiff  claims  that  the  first  paragraph  of  the  complaint 
does  not  state  that  the  road  was  not  securely  fenced.  In  this 
the  appellant  is  mistaken.  The  averment  in  the  complaint  is,, 
that  where  the  cow  went  on  the  track,  the  railroad  was  not 
fenced  and  could  not  be.    Louisville^  etc,  R.  W.  Co,  v.  Argen- 
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bright,  98  Ind.  254 ;  Indianapolis,  etc,  R,  R.  Co.  v.  Sims,  92 
Ind.  496 ;  Wabash  R.  W.  Co.  v.  Forshee,  77  Ind.  158.  The 
first  paragraph  of  the  complaint  was  suificient  before  a  justice 
of  the  peace. 

As  to  the  second  specification  of  error,  to  wit,  that  the 
complaint  does  not  contain  facts  sufficient,  there  being  two 
paragraphs  of  complaint,  if  either  of  them  is  sufficient,  this 
specification  can  not  be  sustained.  The  first  paragraph  was 
sufficient. 

As  to  the  third  specification  of  error,  to  wit,  overruling  the 
demurrer  to  the  evidence,  a  railroad  company  is  not  bound  to 
fence  its  track  at  the  open  space,  in  front  of  a  mill,  necessary 
for  the  convenience  of  shipment.  IndianapolU),  etc.,  R.  R. 
Co.  V.  Kinney,  8  Ind.  402;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Bowyer,  45  Ind.  496.  Nor  in  the  immediate  vicinity  of  the 
engine  house,  machine  shops,  car-house  and  wood-yard  of  the 
company.  Indianapolis,  etc.,  R.  R.  Co.  v.  Oestel,  20  Ind. 
231 ;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Brevoort,  30  Ind.  324. 
Nor  where  it  would  deprive  the  company  of  its  own  land  or 
leased  property.  Jeffersonville,  etc.,  R.  R.  Co.  v.  Beatty,  36 
Ind:  15.  Nor  at  stations  or  sidings  where  freight  or  passen- 
gers arc  received  or  discharged.  Indianapolis,  etc.,  R.  R.  Co. 
V.  Christy,  43  Ind.  143 ;  Indianapolis,  etc.,  R.  W.  Co.  v.  Cran- 
dall,  58  Ind.  365 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  94 
Ind.  454 ;  EvansviUe,  etc.,  R.  R.  Co.  v.  Willis,  93  Ind.  507. 

There  was  evidence  tending  to  show  that  the  defendant's 
road  runs  east  and  west  through  a  small  place  called  Chili, 
where  the  defendant  has  a  station  and  depot;  that  the  defend- 
ant has  a  side  track  extending  eastward  from  the  depot  about 
250  yards,  and  on  the  south  side  of  the  main  track ;  that  in 
connection  with  said  side  track  the  defendant  has  built  and 
maintains  stock  yards ;  that  between  the  depot  and  the  stock 
yards  the  ground  next  to  the  side  track  is  several  feet  higher 
than  the  side  track,  and  from  that  high  ground  freight  is 
loaded  on  and  unloaded  from  the  ears  on  the  side  track  ;  that 
there  is  also  between  the  depot  and  the  stock  yards,  and  on 
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the  south  side  of  the  road,  a  saw-mill,  and  that  materials  for 
and  from  it  are  loaded  and  unloaded  at  different  places  along 
aaid  side  track ;  that  on  the  north  side  of  the  track,  and  about 
100  yards  east  of  the  depot,  is  a  grain  house,  used  for  storing, 
elevating  and  shipping  grain ;  that  there  is  no  railroad  fence 
on  either  side  of  the  track  between  the  depot  and  the  stock 
pens.  The  evidence  does  not  show  where  the  cow  entered  on 
the  track,  but  it  does  tend  to  show  that  she  was  permitted  to 
run  at  large  in  the  vicinity  aforesaid,  and  that  when  first  seen 
on  the  day  of  the  killing  she  was  straying  upon  the  railroad 
ground  between  the  main  track  and  the  side  track,  and  be- 
tween the  depot  and  the  cattle  pens,  from  twenty -five  to  fifty 
yards  westward  from  the  cattle  yards,  and  that  aft«r  she  was 
struck  by  the  train  she  lay  nearly  opposite  the  grain  house ; 
that  the  train  was  a  passenger  train  coming  from  the  east, 
at  ordinary  speed,  and  that  it  gave  the  usual  signals. 

Upon  this  evidence  the  defendant  was  not  bound  to  fence 
its  road  between  the  depot  and  the  cattle  yards.  Cincinnati^ 
etc.,  R.  R.  Co.  V.  Woody  82  Ind.  593.  Under  the  facts  above 
appearing,  a  road  not  required  to  be  fenced  on  one  side  need 
not  be  fenced  opposite  thereto  on  the  other  side.  Indiana, 
etc.,  R.  W.  Co.  V.  Leak,  89  Ind.  596.  The  evidence,  therefore, 
was  not  sufficient  to  show  a  liability  of  the  defendant  as  for  a 
killing  without  negligence,  and  the  evidence  tended  to  show 
that  the  defendant  was  not  guilty  of  any  negligence.  But 
even  if  there  were  proof  of  negligence  in  the  defendant,  the 
plaintiff  could  not  recover,  because  he  failed  to  show  want 
of  contributory  negligence  in  himself.  There  was  evidence 
tending  to  show  that  the  plaintiff  permitted  his  cow  to  run 
at  large  in*the  vicinity  of  the  railroad,  where  it  was  not  and 
could  not  be  legally  fenced.  This  was  contributory  negli- 
^nce  on  his  part.  In  Indianapolis,  etc.,  R.  W.  Co.  v.  Caudle,  60 
Ind.  112,  this  court  said  :  "  The  first  that  the  evidence  shows 
us  of  the  cow,  she  was  running  at  large  between  the  railroad 
track  and  a  fence .  fifteen  feet  west  of  it,  where  she  had  no 
right  to  be,  as  far  as  the  evidence  shows  us.     This  was  prima 
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fade  negligence  on  the  part  of  the  owner."  Indianapolis,  etc., 
R.  R.  Oo.  V.  Harter,  38  Ind.  557  ;  Jeffersonvilhy  etc.,  R.  R.  Co. 
V.  Underhilly  48  Ind.  389 ;  Jeffersonnlky  etc.,  R.  R.  Co,  v. 
Adams,  43  Ind.  402 ;  Cincinnati,  etc,,  R.  R,  Co.  v.  Street,  50 
Ind.  225. 

The  demurrer  to  the  evidence  ought  to  have  been  sustained. 
For  the  error  of  the  court  in  overruling  said  demurrer  the 
judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  and  this  cause  is  re- 
manded with  instructions  to  the  court  below  to  sustain  the 
defendant's  demurrer  to  the  plaintiff's  evidence,  and  render 
judgment  accordingly. 

Filed  Dec.  19,  1884. 
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Practice. — Pleading. — Harmless  Error. — A  judgment  will  not  be  reversed 
for  erroneously  overruling  a  motion  to  strike  out  part  of  a  pleading. 

AssAiTLT  AND  Battery. — Trespass. — Complaint. — A  complaint  to  recover 
damages  for  an  assault  and  battery  need  not  aver  in  terms  that  the  as- 
sault and  battery  was  unlawful. 

Malicious  Prosecution. — Complaint. — In  a  complaint  for  malicious  pros- 
ecution,  the  want  of  probable  cause  is  properly  shown  by  general  aver- 
ment of  the  fact,  and  it  is  not  necessary  or  proper  to  allege  the  evidence 
of  the  fact. 

Same. — Probable  Cause. — Instruction. — In  such  case  an  instruction  that  if 
the  prosecution  alleged  was  not  set  on  foot  for  a  public  purpose,  then 
there  was  no  probable  cause,  is  erroneous. 

From  the  Harrison  Cinniit  Court. 

7?.  P.  Douglass  and  S.  M,  Stockslager,  for  appellant. 

^\  W,  Cook,  for  appellee. 

Ej.liott,  J. — It  is  established  by  many  decisions  of  this 
ourt  that  a  judgment  will  not  be  reversed  on  the  ground 
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that  a  motion  to  strike  out  a  part  of  a  pleading  was  improp- 
erly overruled. 

The  first  paragraph  of  the  complaint  seeks  to  recover  for  in- 
juries resulting  from  an  assault  and  battery  alleged  to  have  been 
committed  upon  the  appellee  by  the  appellant.  The  objection 
iirged  to  this  paragraph  of  the  complaint  is  that  it  does  not  em- 
ploy the  word  "  unlawful "  in  charging  the  assault  and  battery. 
The  approved  precedents  do  not  contain  the  word  unlawful  or 
its  equivalent,  and  we  are  not  willing  to  hold  the  complaint  bad 
because  of  the  omission  to  use  this  term.  2  Works  Pr.  645 ; 
2ChittyPl.(13  Am.  ed.)  852;  BuUen  &  Leake  Prec.  411; 
Oliver  Prec.  719;  1  Estee  PI.  560.  It  is  true  that  in  indict- 
ments it  is  necessar}'  to  use  the  term  unlawful  or  its  equivalent, 
but  it  is  well  known  that  there  is  an  essential  difference  be- 
tween civil  actions  and  criminal  prosecutions.  Howard  v. 
State,  67  Ind.  401.  If,  however,  we  are  in  error  in  yielding 
to  the  authority  of  the  precedents  which  have  so  long  ruled 
pleaders,  we  should  stiU  be  compelled  to  hold  the  pleading 
good.  The  reason  for  this  is,  that  the  facts  specifically  pleaded 
show  that  the  assault  and  battery  was  an  unlawful  one. 
Bloom  V.  Franklin  Life  Ins.  Co.,  97  Ind.  47^ ;  Norris  v.  Caael, 
90  Ind.  143. 

The  second  paragraph  of  the  complaint  alleges  as  a  cause 
of  action  that  the  defendant  instituted  a  malicious  prosecu- 
tion against  the  plaintiif  without  probable  cause.  The  defect 
which  counsel  suppose  exists  in  this  paragraph  is  that  it  does 
not  state  the  facts  constituting  the  want  of  probable  cause.  In 
our  opinion  the  defect  is  an  imaginary  and  not  a  real  one. 
The  want  of  probable  cause  is  a  fact,  and  it  is  always  sufficient 
to  state  the  fiicts  without  pleading  the  evidence  which  proves 
the  fact.  Scotten  v.  Lonrifellow,  40  Ind.  23 ;  2  Works  Pr.  6  46 ;" 
2  Chitty  PI.  616 ;  Adams  v.  Lisher,  3  Blackf.  241  (25  Am.  Dec. 
102).  It  would  be  impracticable,  and  indeed  almost  impos- 
sible, for  a  plaintiff*  to  specifically  set  forth  the  facts  constituting 
a  want  of  probable  cause,  for,  owing  to  the  negative  form  of 
the  iact,  it  would  be  necessarj^  for  him  to  anticipate  and  an- 
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swer  every  conceivable  state  of  facts  that  might  constitute 
probable  cause.  When  the  defendant  justifies  the  case  is  dif- 
ferent, for,  as  he  pleads  affirmative  facts,  known  to  him  and 
upon  which  his  acts  were  based,  he  can  set  them  out  affirma- 
tively, and  it  seems  to  be  the  rule  that  where  he  pleads  af- 
firmatively and  by  way  of  justification,  he  must  plead  the 
facts  specially.  Brovm  v.  Connelly ,  5  Blackf.  390.  The  cases 
which  counsel  cite  to  sustain  their  attack  upon  the  complaint, 
Adams  v.  Lisher,  supra,  and  Hays  v.  Blizzard,  30  Ind,  457, 
are  against  and  not  for  them.  In  the  latter  case  the  allega- 
tion in  the  complaint  upon  this  point  was  not  stronger  than 
in  the  present,  and  it  was  held  that  the  demurrer  was  prop- 
erly overruled. 

The  fourth  instruction  given  upon  the  request  of  the  plain- 
tiff reads  thus  :  "  The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  prosecution  of  the  plaintiff  as 
shown  by  the  evidence  was  not  undertaken  by  the  defendant 
for  a  public  purpose,  then  the  defendant  had  not  probable 
cause." 

In  support  of  this  instruction  the  appellee  quotes  from  the 
text  of  a  standard  author  the  following :  "  Probable  cause  *  * 
is  understood  to  be  such  conduct  on  the  part  of  the  accused  as 
may  induce  the  court  to  infer  that  the  prosecution  was  under- 
taken from  public  motives,"  and  from  a  note  to  the  text  he 
quotes  the  following :  "  The  plaintiff  must  show  that  the  con- 
duct of  the  defendant  was  such  as  to  lead  to  the  inference  that 
the  prosecution  was  not  undertaken  from  public  purposes."  2 
Greenl.  Ev.,  section  454.  The  appellee,  in  asserting  that  his 
instruction  is  sustained  by  the  doctrine  declared  in  the  extracts 
quoted,  violates  a  plain  rule  of  elementary  logic.  It  is  by  no 
baeans  true  that  because  the  plaintiff  must  exclude  the  infer- 
ence that  the  defendant  undert6ok  the  prosecution  for  public 
purposes,  therefore,  there  is  no  probable  cause  unless  it  be 
shown  in  defence  that  he  did  undertake  it  for  that  purpose. 
If  there  was  probable  cause  for  instituting  the  prosecution. 
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then  the  person  who  instituted  it  is  not  liable  to  an  action  for 
malicious  prosecution  although  he  was  not  influenced  by  a  de- 
sire to  promote  the  public  good.  It  can  not,  therefore,  be 
inferred  from  evidence  that  the  prosecution  was  not  under- 
taken for  a  public  purpose,  that  there  was  no  probable  cause. 
If  it  be  shown  that  there  was  probable  cause  for  the  prosecu- 
tion, then  the  defence  is  made  out,  although  it  may  not  be 
proved  that  the  prosecution  was  undertaken  for  a  public  pur- 
pose. It  is  not  necessary  to  show  facts  constituting  probable 
cause,  and,  in  addition  to  showing  such  facts,  also  show  that 
the  motive  which  influenced  the  defendant  in  setting  the  pros- 
ecution on  foot,  was  to  promote  the  public  good.  If  the 
facts  within  the  knowledge  of  the  defendant  were  such  as 
would  have  induced  a  prudent  man,  acting  for  the  public  good, 
and  not  influenced  by  ill-will  or  malice,  to  institute  the  pros- 
ecution, then  there  was  probable  cause,  and  if  probable  cause 
the  defendant  can  not  be  held  liable,  even  though  he  may 
.  have  been  influenced  by  ill-will.  The  fact  that  there  was  ill- 
will  or  malice  may,  no  doubt,  be  considered  in  determining 
whether  there  was  or  was  not  probable  cause,  but  from  the 
fiict  alone  that  the  prosecution  was  no1>undertaken  from  pub- 
lic motives,  want  of  probable  cause  can  not  be  inferred  as  a 
matter  of  law.  Professor  Greenleaf  says  that  "  the  want  of 
probable  cause  is  a  material  averment,^^  and  that  "  It  is  inde- 
pendent of  malicious  motive,  and  can  not  be  inferred,  as  a 
necessary  consequence,  from  any  degree  of  malice  which  may 
be  shown.'*     2  Greenl.  Ev.,  section  454. 

As  the  judgment  must  be  reversed  for  the  error  committed 
in  giving  the  fourth  instruction,  it  is  unnecessary  to  discuss 
or  decide  the  other  questions  argued.     Judgment  reversed. 
FUed  Dec.  20, 1884. 
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Principal  and  Surety.  — Subrogaiiitn.  —Pleading,  — DeniaL  — Set-Off.  — 
Harmless  Error. — Suit  by  a  surety  against  his  three  principals,  alleging 
that  he  had  with  them,  and  as  their  surety,  executed  a  note  which  he 
had  been  compelled  to  pay;  that  one  of  the  principals  had  assigned  to 
the  creditor,  a  bank,  a  decree  of  foreclosure  as  collateral  security  for  the 
same  debt,  receiving  from  the  creditor  a  written  agreement  showing 
the  purpose  of  the  assignment,  which  agreement  had  been  assigned 
to  the  plaintiff.  Prayer  for  personal  judgment,  and  to  be  subrogated  to 
the  rights  both  of  the  plaintiff  in  the  decree  and  of  the  bank  therein. 
Answer  by  two  of  the  three  principals :  1.  General  denial.  2.  That 
the  assignment  to  the  plaintiff  of  the  written  agreement  was  without 
consideration.  5.  That  the  principal  debtors  had  delivered  to  the  plaintiff 
a  great  and  sufficient  amount  of  property  to  enable  the  plaintiff  to  pay 
this  debt  and  other  debts  of  theirs  which  he  agreed  to  pay,  all  which  he 
refused  to  pay,  but  converted  the  property  to  his  own  use.  6.  An  in- 
debtedness of  the  plaintiff  to  these  two  defendants,  as  a  set-off. 

Held,  that  the  second  defence  was  bad  as  an  answer  to  the  whole  complaint, 
because  it  answered  only  a  part 

Held,  also,  that  the  matter  alleged  in  the  fifth  was  admissible  under  tho 
general  denial,  as  tending  to  show  that  the  plaintiff  was  not  surety  but 
principal  debtor,  and  therefore  it  was  a  harmless  error  to  hold  it  bad  on 
demurrer. 

Held,  also,  that  the  sixth  (set-off)  was  bad  for  want  of  mutuality,  inas- 
much as  one  of  the  principal  debtors,  a  defendant,  was  not  shown  to 
have  any  interest  in  the  demand  pleaded  as  a  set-off. 

Promissory  Note. — CoTviideration.  —  Evidence.  —  The  consideration  and 
terms  upon  which  a  note  was  given  and  accepted,  whether  to  satisfy  & 
debt  or  as  evidence  of  ii»  may  be  shown  by  parol. 

From  the  Delaware  Circuit  Court. 

J,  H,  Mellett,  E.  H.  Brntdy  and  /.  Bromn,  for  appellants. 

W.  Grose  and  J,  M.  Morris,  for  appellee. 

NiBLACK,  J. — Complaint  by  Silas  R.  Nugen  against  the 
First  National  Bank  of  New  Castle,  Greorge  W.  Nugen,  Thoma-s 
Nugen,  John  T.  Crum,  Josiah  W.  Glidden,  Greorge  B.  Nor- 
ris,  administrator  of  the  estate  of  Robert  Bartlett,  deceased, 
Mary  Bartlett,  William  Bartlett,  Julia  Ann  Bartlett,  Minnio 
Bartlett,  Rena  Bartlett,  Louisa  Dearth  and  John  R.  Dearth, 
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charging  that  the  plaintiff,  as  surety,  and  the  defendants 
George  W.  Nugen,  Thomas  Nugen  and  John  T.  Crum,  as 
principals,  had  executed  to  the  First  National  Bank  of  New 
Castle,  above  named,  their  promissory  note  in  the  sum  of 
^4,000,  upon  which  the  bank  had  afterwards  obtained  a  judg- 
ment ;  that  the  plaintiff  had  been  compelled  to  pay  and  had 
paid  such  judgment  as  the  surety  therein ;  that  at  the  time 
of  executing  the  note,  as  above,  to  the  bank,  the  defendant 
George  W.  Nugen,  as  the  assignee  of  certain  notes  executed 
by  Robert  Bartlett,  in  his  lifetime,  to  the  defendant  Josiah 
W.  Glidden,  and  secured  by  mortgage,  had  obtained  a  decree 
of  foreclosure  against  Norris,  as  Bartlett's  administrator,  and 
the  heirs  at  law  of  Bartlett ;  that  as  security  for  the  payment 
of  said  note,  the  defendant  George  W.  Nugen  had  assigned 
said  decree  of  foreclosure  to  the  bank,  taking  from  the  bank 
a  written  agreement  showing  the  purpose  for  which  the  as- 
signment had  been  made,  which  written  agreement  had  been 
assigned  to  the  plaintiff.  Wherefore  the  plaintiff  demanded 
a  personal  judgment  against  his  co-makers  of  the  note  to  the 
bank,  and  that  he  be  subrogated  to  all  the  rights,  both  of  the 
bank  and  of  the  defendant  George  W.  Nugen,  in  the  decree 
against  the  administrator  and  heirs  of  Bartlett. 

Greorge  W.  Nugen  and  Thomas  Nugen  answered  together, 
but  separately  from  the  other  defendants :  First.  In  general 
denial ;  Second,  That  the  assignment  of  the  written  agree- 
ment, made  by  the  bank  with  George  W.  Nugen  concerning 
the  Bartlett  decree  of  foreclosure  to  the  plaintiff,  was  ex- 
ecuted without  any  consideration  whatever ;  Third.  That,  on 
the  28th  day  of  April,  1876,  the  plaintiff  agreed  to  and  with 
said  defendants  and  their  co-defendant  John  T.  Crum,  and 
one  Pleasant  H.  Hays,  that  in  consideration  they  would  exe- 
cute to  him  their  promissory  note  for  $10,000,  and  that  they, 
the  said  George  W.  Nugen  and  Thomas  Nugen,  would  exe- 
cute their  promissory  note  to  him  for  $14,000,  he,  the  plain- 
tiff, would  pay,  discharge  and  take  up  certain  debts  and  lia- 
VoL.  99.— 11 
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bilities  held  against  them,  the  said  George  W.  Nugen,  Thomas 
Nugen,  Crum  and  Hays,  amounting  in  the  aggregate  to  the 
sum  of  $24,000,  and  including  the  $4,000  note  executed  to 
the  First  National  Bank  of  New  Castle,  as  herein  above 
stated,  which  agreement,  a  copy  of  which  was  filed,  was  re- 
duced to  writing  and  signed  by  the  plaintiflP;  that  the  parties 
of  the  second  part  respectively  executed  to  the  plaintiff  two 
promissory  notes,  one  for  $10,000  and  the  other  for  $14,000, 
as  it  was  stipulated  in  such  agreement  they  should  do ;  that, 
afterwards,  on  the  19th  day  of  June,  1876,  the  plaintiff  re- 
covered judgments  in  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana  upon  said  last  named  promissory 
notes  against  the  makers  thereof  respectively,  which  judg- 
ments are  still  in  full  force  and  effect  against  the  defendants 
therein;  that  after  the  rendition  of  said  judgments  the  plain- 
tiff agreed  that  if  the  defendants  George  W,  Nugen  and 
Thomas  Nugen  would  assign  to  him  the  agreement  made  by 
the  bank,  referred  to  in  the  second  paragraph  of  this  answer^ 
and  place  it  in  his  hands,  together  with  other  notes  and  evi- 
dences of  indebtedness  due  to  them,  to  assist  him  in  paying 
the  debts  he  had  agreed  to  pay,  he  would  enter  the  amounts 
he  might  realize  from  the  assets  thus  to  be  placed  in  his  hands 
as  credits  upon  such  judgments ;  that  the  plaintiff  had,  nev- 
ertheless, wholly  failed  to  pay  any  of  the  debts  which  he  had 
assumed  to  take  up  and  discharge,  and  had  also  wholly  failed 
to  enter  any  credits  upon  the  judgments  lastly  above  named ; 
Fourth,  Payment ;  Fifth,  That  the  assignment  of  the  agree- 
ment made  between  the  bank  and  George  W.  Nugen  in  refer- 
ence to  the  decree  against  the  administrator  and  heirs  of  Bart- 
lett  to  the  plaintiff,  was  by  way  of  security  and  indemnity 
to  him  against  any  loss  he  might  sustain  by  reason  of  his 
suretyship  for  them,  the  said  George  W.  Nugen  and  Thomas 
Nugen,  and  for  no  other  purpose  whatsoever ;  that  prior  to 
that  time  these  defendants  had  turned  over  to  the  plaintiff 
property,  credits  and  effects  of  the  value  of  $25,000;  that 
their  co-defendant  Crum  had  turned  over  and  delivered  to  the 
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plaintiff  property  of  the  value  of  $1,500;  that  the  above 
named  Pleasant  H.  Hays  had  transferred  and  delivered  to  the 
plaintiff  property  of  the  value  of  $5,000,  all  for  the  purpose 
of  enabling  the  plaintiff  to  pay  the  note  to  the  bank,  de- 
scribed in  the  complaint,  and  certain  other  indebtedness 
which  he  had  assumed  to  pay  for  these  defendants  and  the 
said  Crum  and  Hays ;  that  the  plaintiff  had  failed  and  re- 
fiised  to  pay  said  bank  debt  or  any  of  the  other  debts  he  had 
agreed  to  pay  out  of  the  proceeds  of  such  property,  credits 
and  effects^  but  had,  on  the  contrary,  converted  such  prop- 
erty, credits  and  effects  to  his  own  use.  Sixth.  Setting  up 
certain  indebtedness  held  by  the  defendants  George  W.  Nugen 
and  Thomas  Nugen,  against  the  plaintiff,  as  a  set-off  against 
his  demand  for  reimbursement  on  account  of  money  paid  by 
him  as  surety  for  them  and  the  said  Crum  on  the  judgment  in 
favor  of  the  bank. 

Demurrers  were  sustained  to  the  second,  fifth  and  sixth  par- 
agraphs of  the  foregoing  answer,  and  aft;er  issue  joined  and 
hearing  the  evidence,  the  court  made  a  general  finding  for  the 
plaintiff,  and  decreed  accordingly. 

We  need  not  inquire  whether  the  issue  tendered  by  the  sec- 
ond paragraph  of  the  answer  was  a  material  issue,  since  the 
paragraph  was,  iiJ  any  event,  bad  for  only  answering  one 
branch  of  the  complaint  while  purporting  to  answer  the  whole 
of  it.  There  were  many  material  averments  in  the  complaint 
which  it  neither  admitted  nor  denied. 

The  matters  set  up  as  a  defence  by  the  fifth  paragraph  of 
the  answer  amounted  to  an  averment  that  the  plaintiff  was, 
at  the  time  he  paid  the  bank  judgment,  as  between  himself 
and  the  other  judgment  defendants,  the  principal  debtor,  and 
hence  constituted  an  argumentative  denial  of  the  plaintiff's 
cause  of  action.  The  matters  thus  set  up  were,  consequently, 
admissible  under  the  general  denial.  Under  such  circum- 
stances no  injury  was  inflicted  upon  any  one  by  the  decision 
of  the  circuit  court  sustaining  a  demurrer  to  that  paragraph. 
Pomeroy  Rem.  and  Remedial  Rights,  section  674,  et  seq. 
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The  sixth  paragraph  of  the  answer  was  bad  for  want  of 
mutuality  of  interest  in  the  demand  pleaded  as  a  8eirO%  as 
Crum  was  not  included  in  the  issue  which  that  paragraph  ten- 
dered.    Works  Pr.,  section  646. 

There  was  evidence  tending  to  sustain  all  the  material  al- 
legations of  the  complaint.  It  can  not,  therefore,  be  rightfully 
held  that  the  finding  was  not  sustained  by  sufficient  evidence. 

The  written  agreement  described  in  the  third  paragraph  of 
the  answer  was  introduced  in  evidence  by  the  defendants. 
The  plaintiff  was,  over  the  objection  of  the  defendants,  per^ 
mitted  to  testify  in  rebuttal  that  he  accepted  the  ten  thousand 
dollar  note  mentioned  in  the  agreement  as  a  collateral  security 
only  to  indemnify  him  for  obligations  he  had  assumed  by  the 
agreement.  It  is  claimed  that  the  effect  of  this  parol  testi- 
mony was  to  vary  the  terms  of  the  written  instrument,  and 
that  it  was  hence  erroneously  admitted. 

The  consideration  for  which  a  note  was  given,  as  well  as 
the  terms  upon  which  it  was  accepted,  that  is,  whether  in  sat- 
isfaction of  an  indebtedness  or  only  as  evidence  of  its  exist- 
ence, may,  ordinarily,  be  inquired  into  by  parol,  and  we  see 
nothing  in  the  evidence  objected  to  as  above  to  take  it  out  of 
that  general  rule. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  20,  1884. 


No.  11,750. 
(99  m 
-^  ^!?  Cannon  et  al.  v.  Helfrick. 

Mechanic's  Lien. — Evidence, — Supreme  (hurt. — For  an  example  of  evidence 
regarded  bj  the  Supreme  Court  as  "fairly  tending"  to  support  a  verdict 
for  the  enforcement  of  a  mechanic's  lien,  and  sufficient  to  sapport  it  in 
the  Supreme  Court,  see  opinion. 

From  the  Floyd  Circuit  Court. 
J,  V,  Kehoy  for  appellants. 
J.  Herter,  for  appellee. 
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Franklin,  C. — ^Appellee  sued  appellant  and  others  for  a 
bill  for  lumber,  and  to  enforce  a  mechanic's  lien  for  its  pay- 
ment. 

The  issues,  in  so  far  as  they  affected  the  parties  to  this  aj)- 
peal,  were  denial  and  payment.  There  was  a  trial  by  the 
court,  finding  for  the  plaintiff,  and  over  a  motion  for  a  new 
trial  judgment  was  rendered  for  the  plaintiff  for  |58.07. 
Cannon,  the  owner  of  the  real  estate  upon  which  the  im- 
provement was  made,  has  appealed  to  this  court,  and  assigned 
as  error  the  overruling  of  his  motion  for  a  new  trial.  The 
only  reasons  stated  for  a  new  trial  are,  that  the  finding  of  the 
court  was  contrary  to  law,  and  not  supi>orted  by  sufficient  evi- 
dence. 

Michael  Cannon,  ap{)ellant,  was  the  owner  of  the  property ; 
his  son  Thomas  lived  with  him  upon  the  premises,  and  con- 
tracted with  appellant  Bullock  to  build  an  addition  to  the 
dwelling-house  in  which  they  lived ;  appellee  Helfrick  sold 
the  lunaber  sued  for  to  said  contractor,  and  it  was  used  in 
building  said  addition.  The  son  paid  $100  thereon,  and  the 
balance^  $58.07,  remained  unpaid.  The  contract  was  made  and 
the  lumber  furnished  in  May,  1882. 

The  6294th  section,  R.  8.  1881,  provides  that  "this  act 
shall  only  extend  to  work  done  or  materials  furnished  on  new 
buildings,  or  to  a  contract  entered  into  with  the  owner  of  any 
building  for  repairs ;  *  *  *  and  not  to  any  contract  made 
with  the  tenant.^'  There  is  no  claim  that  Thomas  Cannon  was 
tenant  at  the  time  the  lumber  was  furnished.  And  it  is  in- 
sisted by  appellant  Michael  Cannon  that  there  was  an  entire 
failure  in  the  proof  to  establish  the  son's  agency,  and  to  hold 
appellant's  property  liable  for  payment. 

Appellee  testified  that  he  sold  the  lumber  to  Bullock,  who 
gave  him  an  order  on  Thomas  Cannon  for  $100,  which  he 
paid ;  that  the  bill  was  showed  to  Thomas  at  the  time  of  said 
payment,  who  said  that  it  was  all  right.  Did  not  know 
whether  it  was  for  the  old  man  or  the  young  man.  Bullock 
said  that  it  was  for  Cannon,  and  Cannon  knew  that  the  bill 
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had  not  been  fully  paid ;  had  seen  the  old  man  about  the 
premises. 

George  Cardwell  testified  that  Michael  Cannon  and  wife  in 
May,  1882,  mortgaged  the  property  in  dispute  to  secure  a 
note  executed  by  Thomas  Cannon,  but  did  not  know  what 
was  done  with  the  money  for  which  the  note  was  given. 

Michael  Cannon  testified  that  he  had  lived  in  the  cottage 
house  to  which  the  addition  was  made  six  or  seven  years; 
that  in  1882  he  was  at  home  of  nights,  but  worked  out  dur- 
ing the  days ;  he  left  of  mornings  before  the  carpenter  came, 
and  the  carpenter  had  left  of  evenings  before  he  returned. 
Thomas  told  him  that  Bullock  was  the  carpenter;  he  had 
nothing  to  do  with  the  building;  supposed  his  wife  and 
Thomas  had  it  done.  Thomas  was  not  a  partner,  but  lived 
in  his  fiimily.  At  the  time  the  mortgage  was  made  he  under- 
stood that  Thomas  was  to  pay  for  the  building  with  the  money 
and  go  into  business. 

Thomas  Cannon  testified  that  he  was  thirty-three  years 
old,  lived  with  his  father,  made  the  contract  with  Bullock  for 
the  improvement  of  his  father's  house,  and  paid  Bullock  in 
full;  paid  appellee  Helfrick  $100  on  Bullock's  order;  the 
plaintiff  never  said  anything  about  any  more  being  due  until 
after  he  had  fully  paid  Bullock;  saw  no  bill  for  lumber; 
supposed  the  $100  was  all  that  was  due  upon  the  lumber ; 
nothing  was  said  about  whether  there  was  anything  more  duo 
upon  the  lumber;  would  have  paid  it  all  if  he  had  known 
there  had  been  any  more  due  ;  he  made  the  improvements  on 
his  own  account,  and  his  father  had  nothing  to  with  the  con- 
tract; did  not  make  the  contract  as  agent;  his  father  knew 
nothing  about  it ;  he  borrowed  the  money  to  go  into  business ; 
went  into  business  and  used  the  money  in  his  business  and 
not  in  the  house.  The  improvements  were  made  as  an  ac- 
commodation to  himself  and  as  a  gift  to  his  father.  At  the 
time  he  had  a  bank  account  of  $200 ;  that,  with  the  $500  he 
borrowed,  was  all  the  money  he  had  to  pay  for  the  repairs 
and  improvements  on  his  father's  house  and  interest  in  his 


NOVEMBER  TERM,  1884.  167 

Cannou  et  al.  v.  Helfrick. 

business ;  the  addition  belongs  to  his  father  and  mother,  for 
be  gave  it  to  them.     Did  not  live  with  them  at  time  of  trial. 

Bullock^s  testimony  wa^  as  to  getting  the  lumber  of  appel- 
lee, using  it  in  the  building,  and  Thomas  paying  him  in  full, 
and  that  he  yet  owed  the  balance  to  appellee. 

The  judgment  w^as  against  Bullock  for  the  claim,  and  a  lien 
was  declared  upon  the  premises  for  its  payment.  We  think 
the  evidence  fairly  tends  to  sustain  the  finding  of  the  court. 

There  can  be  no  questipn  about  appellant,  at  the  time, 
knowing  all  about  the  improvements  being  made  upon  his 
property,  that  he  made  no  objections  thereto ;  he  can  not  af- 
terwards accept  them  as  a  gift  from  his  son,  freed  from  the 
lien  for  their  payment. 

The  case  of  Thompson  v.  Shepardy  85  Ind.  352,  is  very 
similar  to  the  one  under  consideration,  and  in  which  it  was 
held  that  "  Where  a  married  woman,  owning  a  city  lot,  mort- 
gaged it  to  raise  money  to  improve  it  by  the  erection  of  a 
house  thereon,  the  husband  taking  the  money,  and,  with  her 
knowledge  and  consent,  erecting  the  building,  employing  an- 
other to  plaster  it,  the  necessary  inference  follows  that  the 
husband  was  either  her  agent  or  a  contractor  to  build  the 
house,  and  in  either  case  the  statute  gives  the  plasterer  a 
right  to  a  mechanic's  lien,  by  recording  the  proper  notice.'^ 

Prior  to  the  passage  of  the  act  of  March  6th,  1883,  notice 
by  the  mechanic  or  material  man  to  the  owner  of  the  prop- 
erty, that  he  intended  to  hold  a  lien  upon  the  property,  other 
than  as  required  to  be  recorded  by  the  statute,  was  not  neces- 
sary in  order  to  create  liability.  Hence,  in  this  case,  the  fact 
that  Thomas  had  fully  settled  with  Bullock,  the  contractor, 
without  knowing  that^there  was  anything  further  due  plain- 
tifi^,  the  lumberman,  can  be  no  defence  to  this  action. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Sept.  18,  1884.    Petition  for  a  rehearing  overruled  Jan.  22,  1885. 
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No.  11,650. 

McKee  et  al.  v.  Hungate  et  al. 

Assignment  of  Error. — A  joint  assignment  of  errors  must  be  well  taken 
by  all  of  the  appellants  who  join  in  the  assignment,  or  else  it  is  not  well 
taken  by  any  and  can  not  be  sustained. 

Same. — Namet  oj  forties.— Where  the  names  of  certain  parties  to  the  record 
appear  among  the  names  of  the  appellants  and  also  of  the  appellees,  but 
they  do  not  otherwise  appear  to  be  appellees,  and  they  brief  and  submit 
the  case  as  appellants,  they  will  be  deemed  appellants  in  the  Supreme 
Court 

From  the  Knox  Circuit  Court. 

8.  N.  Chambers,  G.  O,  Reily  and  W,  C.  Nibldck,  for  ap- 
pellants. 

T.  R.  Cobby  D,  H,  Cobb  and  J,  C.  Adams,  for  appellees. 

Best,  C. — The  appellants,  John,  Alfred  and  Henry  Simp- 
kinson,  brought  this  action  against  their  co-appellants  Rob* 
ert  S.  McKee  and  Edward  Branham  and  the  appellees  to  en- 
force a  lien  upon  real  estate.  The  appellants  McKee  and 
Branham  filed  a  cross  complaint  also  to  enforce  a  lien  upoa 
such  real  estate.  Issues  were  formed,  tried,  and  judgment 
rendered  for  the  appellees. 

The  appellants  join  in  an  assignment  of  errors,  alleging 
that  "  the  court  erred  in  overruling  the  plaintiffs^  demurrer 
to  the  first  paragraph  of  Elizabeth  Hungate^s  answer ; "  that 
it  "erred  in  overruling  the  plaintiffs*  demurrer  to  the  first 
paragraph  of  Henry  W.  Nierste's  answer,"  and  that  it  "erred 
in  its  conclusion  of  law  upon  the  facts  found." 

These  demurrers  were  filed  by  the  appellants,  who  instituted 
the  suit,  and  an  exception  to  the  concl\^sion  of  law  was  alone 
reserved  by  them.  The  other  appellants  did  not  join  in  these 
demurrers,  nor  was  any  exception  to  the  conclusion  of  law- 
taken  by  them.  The  assignment  of  errors,  therefore,  can  not 
be  sustained  by  them.  As  the  assignment  is  joint  and  can 
not  be  sustained  by  two  of  the  appellants,  it  can  not  be  sus- 
tained by  any  of  them.     Such  an  assignment  must  be  well 
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taken  by  all,  or  else  it  is  not  well  taken  by  any.  This  has- 
frequently  been  decided.  Eichbredt  v.  Angerman,  80  Ind. 
208;  Tawdl  v.  Hollweg,  81  Ind.  154;  Feeney  v.  Mazelin,  87 

Ind.  226. 

•     

The  names  of  McKee  and  Branham  also  appear  among  the 
names  of  the  appellees,  but  as  they  do  not  otherwise  appear 
to  be  such  parties,  and  as  they  have  submitted  and  briefed 
the  case  as  appellants,  they  must  be  so  regarded  notwithstand- 
ing  the  feet  that  their  names  thus  appear.  For  the  reasons- 
given,  the  assignment  of  errors  can  not  be  sustained,  and  the- 
judgment  should  therefore  be  affirmed. 

Pek  Curiam. — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellants'  costs. 

Filed  Not.  21, 1884.    Petition  for  a  rehearing  overruled  Feb.  14,  18S5. 


No.  11,817. 

Brooker  et  ai^.  v.  Sprague  et  al. 

Judgment. — Lien, — Sheriff^s  Sale, — A  jadgment  lien  upon  lands  is  not  di- 
vested by  sale  and  conveyance  of  the  lands,  and  a  purchaser  at  sheriff's 
sale  npon  execution  to  satisfy  the  judgment  takes  title,  where  it  does 
not  appear  tliat  the  debtor  had  other  property  which  should  have  been 
first  exhausted. 

From  the  Superior  Court  of  Marion  County. 
£.  F.  Davis,  8.  A.  Forkner,  J.  H.  Ewick  and  J,  S.  Harvey^ 
for  appellants. 

J.  A,  Prntchard,  for  appellees. 

BiCKNELL,  C.  C.-^This  suit  was  commenced  by  Lena 
Brooker  against  the  appellees,  to  quiet  her  title  to  certain 
real  estate.  Her  complaint  alleged  that  she  was  the  owner 
of  said  real  estate,  and  had  been  its  owner  ever  since  March 
14th,  1879,     This  suit  was  commenced  in  December,  1880^ 
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The  complaint  further  alleged  that  the  defendants  had  caused 
said  real  estate  to  be  advertised  for  sale  to  satisfy  a  pretended 
judgment  lien  of  the  defendant  Laura  Sprague,  which  was  a 
cloud  upon  the  plaintiff  ^s  title.     Wherefore,  etc. 

The  defendants^  answer  was  the  general  denial ;  and  they 
filed  a  cross  complaint  assailing  the  plaintiff's  title ;  the  cross 
complaint  was  answered  by  a  general  denial,  under  which,  by 
agreement,  all  defences  to  the  cross  complaint  were  to  be 
given  in  evidence.  At  this  stage  of  the  proceedings  the  plain- 
tiff died,  and  the  appellants,  the  surviving  husband  and  the 
father  of  the  deceased,  became  plaintifife  in  her  stead,  as  her 
only  heirs  at  law. 

The  cause  was  tried  at  a  special  term  of  the  court  in  Feb- 
ruary, 1884,  by  the  court  without  a  jury.  At  the  request  of 
the  parties,  the  court  made  a  special  finding  of  the  facts  and 
stated  conclusions  of  law  thereon.  The  special  finding  was, 
in  substance,  as  follows : 

1.  Thomas  Brooker,  on  or  about  the  15th  day  of  Feb- 
ruarj',  1877,  was  a  single  man  and  the  owner  of  said  real  es- 
tate, and  of  other  real  estate,  all  of  which  was  in  said  county 
of  Marion. 

2.  At  the  date  last  mentioned,  Lesa  Starl  was  the  wife  of 
Frank  Starl,  but  was  not  living  with  him. 

3.  At  about  the  date  last  mentioned,  said  Thomas  Brooker 
tmd  Lena  Starl  agreed  to  marry  each  other.  She  then  had  a 
suit  for  divorce  pending  against  her  said  husband,  and  the 
marriage  agreed  upon  between  her  and  Brooker  was  not  to 
take  place  until  after  her  divorce  should  be  obtained. 

4.  As  a  consideration  for  said  contract  by  said  Lena,  said 
Brooker,  at  the  time  the  contract  was  made,  executed  and  de- 
livered to  her,  and  she  then  accepted,  a  deed  in  fee  simple  for 
the  said  real  estate,  duly  acknowledged  by  him. 

5.  Said  Lena  obtained  her  divorce  on  the  10th  day  of 
March,  1877,  but  her  husband  was  not  a  resident  of  Indiana, 
and  had  been  notified  of  the  suit  for  divorce  by  publication 
only,  and  by  the  decree  of  divorce  said  Lena  was  prohibited 
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from  marrying  again  within  the  period  of  two  years  after  the 
date  of  said  decree. 

6.  Notwithstanding  said  prohibition,  said  Brooker  and  said 
Lena  were  married  to  each  other  on  the  25th  of  March,  1877, 
in  said  county  of  Marion,  if  under  said  prohibition  they  were 
capable  of  marriage,  and  she  lived  with  him  as  his  wife  until 
February,  1883,  and  then  died  leaving  the  said  Brooker  and 
her  father,  Rudolph  Goodnecht,  her  only  heirs  at  law. 

7.  The  deed  aforesaid  was  not  put  on  record,  it  was  lost  or 
mislaid,  and  could  not  be  found ;  she  had  possession  of  it  un- 
til its  loss ;  she  made  no  conveyance  of  said  real  estate,  but 
held  it  and  claimed  title  thereto  until  she  died. 

8.  The  value  of  said  real  estate,  when  conveyed  as  afore- 
said to  said  Lena,  was  $3,000,  and  said  Brooker  then  owned 
other  real  estate  of  the  value  of  $4,000. 

9.  When  said  deed  to  said  Lena  was  executed  as  aforesaid, 
said  Brooker  was  indebted  as  follows :  A  judgment  in  the 
Marion  Circuit  Court  in  favor  of  Henry.  Weber  and  against 
said  Brooker,  dated  October  7th,  1871,  for  $101.80;  a  judg- 
ment in  the  same  court,  dated  November  18th,  1876,  for 
$143,  in  favor  of  one  Joseph  Stemmons  against  said  Brooker ; 
a  judgment  in  the  same  court,  dated  March  5th,  1877,  for 

$120.40,  in  favor  of  one Long  against  Ross  &  Lyon, 

dated  March  5th,  1877,  on  which  said  Brooker  was  replevin 
bail  for  stay  of  execution.  Said  judgments  had  been  as- 
signed for  value  to  the  defendant  Laura  Sprague,  and  with 
interest  and  costs  were  unpaid,  and  were  liens  upon  said  real 
estate  conveyed  to  said  Lena,  and  also  upon  the  other  real 
estate  of  said  Brooker,  when  said  conveyance  to  Lena  was 
executed. 

10.  Executions  were  issued  on  said  judgments  and  were 
levied  by  the  sheriff  of  Marion  county,  upon  all  the  real  es- 
tate of  said  Brooker,  including  that  described  in  the  com- 
plaint, and  the  same  was  advertised  to  be  sold  under  the  ex- 
ecution issued  on  the  judgment  in  favor  of Long,  and 

on  the  day  of  sale,  to  wit,  on  December  27th,  1880,  said 
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sheriflF  did  sell  the  land  mentioned  in  the  complaint  to  the 
defendant  Laura  F.' Sprague  for  $500,  without  relief  from 
valuation  or  appraisement  laws,  she  being  the  highest  and 
best  bidder,  and  such  sale  being  authorized  by  the  judgment. 
Said  Laura  paid  to  the  sheriff  said  $500  and  took  from  him 

a  certificate  of  the  sale.     The  other  real  estate  aforesaid  of 

> 

said  Brooker  was  sold  at  the  same  time  to  other  parties  hy 
said  sheriff. 

11.  At  the  time  of  said  sale  the  property  so  levied  on  and 
sold  to  said  defendant  Laura  Sprague  was  worth,  with  the 
improvements  thereon,  $2,700. 

12.  On  the  21st  of  December,  1880,  said  Lena  Brooker^ 
then  living,  n^jtified  the  defendants  that  she  was  the  owner  in 
fee  simple  of  said  land  described  in  the  complaint  and  after- 
wards sold  to  said  Laura  as  aforesaid,  and  at  the  said  sale,  and 
before  the  land  was  offered  for  sale,  she  notified  the  sheriff 
and  the  bystanders  that  she  was  such  owner,  and  forbade  the 
sheriff  to  sell,  and  said  Laura  and  others  to  bid  ;  but,  not- 
withstanding such  notices,  the  sheriff  sold  as  aforesaid,  and 
said  defendant  Laura  bought  as  aforesaid,  before  any  of  the 
other  real  estate  levied  upon  was  offered  for  sale. 

13.  Prior  to  said  21st  day  of  December,  1880,  the  said 
Laura  F.  Sprague  had  no  notice  that  said  Lena  claimed  to 
own  said  real  estate,  or  any  part  of  it. 

14.  Before  said  27th  of  December,  1880,  the  notary  who 
prepared  the  deed  to  said  Lena  and  took  the  acknowledgment 
of  it  in  February,  1877,  at  the  request  of  said  Brooker  and 
Lena,  made  a  copy  of  said  lost  deed,  and  said  Brooker  signed 
it,  and  said  notary  took  and  certified  an  acknowledgment 
thereof.  When  the  first  deed  was  acknowledged  said  oiEcer 
was  really  a  notary  public ;  but  when  he  took  and  certified 
the  acknowledgment  of  the  second  deed,  he  was  not  a  notarv 
public.  Said  second  deed  was  delivered  to  said  Lena,  and  on 
the  day  of  said  sheriff's  sale,  but  before  the  sale  it  was  re- 
corded in  the  recorder's  office  of  said  Marion  county,  and  be- 
fore it  was  given  to  the  recorder  for  record,  its  date  was 
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changed  by  said  Lena  from  March  14th,  1877,  the  date  placed 
therein  by  the  party  who  took  the  acknowledgment,  to  March 
14th,  1876,  and  her  reason  for  making  such  change  is  not 
satisfectorily  explained  by  the  evidence. 
.  16.  Said  defendant  Laura  F.  Sprague  took  possession  of 
said  real  estate  immediately  after  her  said  purchase,  and  has 
ever  since  held  such  possession,  and  there  having  been  no  re- 
demption from  said  sale,  she,  on  the  28th  day  of  December, 
1881,  received  the  sheriff  ^s  deed  for  said  real  estate,  which 
deed  was  duly  recorded,  and  she  has  received  the  rents  and 
profits  of  said  real  estate  from  the  date  of  her  said  purchase 
to  the  present  time. 

1 6.  On  said  27th  day  of  December,  1 880,  the  day  of  said  sale, 
said  Lena  Brooker,  then  living,  commenced  the  present  suit. 

17.  The  rental  value  of  the  said  real  estate  from  the  date 
of  the  sale  to  Mrs.  Sprague  imtil  the  present  time  is  $27  per 
month,  aggregating  $980. 

Upon  the  foregoing  facts  the  following  conclusions  of  law 
were  stated,  in  substance : 

1.  Said  conveyance  by  Thomas  Brooker  to  said  Lena  Starl 
was  subject  to  the  liens  of  the  said  judgments  mentioned  in 
the  finding  and  existing  at  the  time. 

2.  Said  marriage  contract  was  void  and  illegal,  and  said 
deed,  executed  and  delivered  at  the  time,  had  no  binding  force 
in  law,  and  was  and  is  invalid. 

3.  Said  marriage  between  said  Thomas  Brooker  and  Lena 
Starl  was  invalid,  having  been  consummated  in  contravention 
of  the  law  and  of  the  order  and  judgment  of  the  court  made 
in  pursuance  thereof. 

4.  The  said  sale  by  the  sheriff  to  Mrs.  Sprague,  and  his 
deed  to  her,  were  valid,  and  by  virtue  thereof  she  is  now  the 
lawful  owner  of  said  real  estate. 

5.  The  plaintiffs  are  not  entitled  to  the  relief  demanded, 
but  the  defendant  Laura  F.  Sprague  is  entitled  to  have  her 
title  to,  and  the  possession  of,  the  said  real  estate  forever 
quieted  in  her  as  against  the  plaintiffs. 
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To  these  conclusions  of  law,  and  to  each  of  them,  the  plain- 
tiffs excepted. 

Judgment  was  rendered  quieting  the  title  of  the  defendant 
Laura  F.  Sprague,  and  the  judgment  also  declared  that  "the 
pretended  copy  of  a  deed  executed  by  Thomas  Brooker  tq 
Lena  Starl,  pretending  to  convey  to  her  the  above  described 
real  estate,  bearing  date  March  14th,  1876,  be  set  aside  and 
held  for  naught.''  From  this  judgment  the  plaintiffs  ap- 
pealed to  the  superior  court  in  general  term.  There  was  no 
objection  made  to  the  form  of  the  judgment,  and  no  motion  was 
made  to  correct  or  modiiy  it. 

Li  the  general  term  the  appellants'  assignment  of  errors 
contained  three  specifications,  but  the  substance  of  all  of  them 
is  that  the  court  erred  in  each  of  its  conclusions  of  law.  The 
court  in  general  term  affirmed  the  judgment  of  the  court  in 
special  term. 

The  plaintiffs  appealed  to  this  court.  The  error  assigned 
here  is  that  the  superior  court  in  general  term  erred  in  affirm- 
ing the  judgment  of  the  court  in  special  term.  The  second 
and  third  conclusions  of  law  need  not  be  considered,  because^ 
under  the  special  fi-ndings,  the  judgment  of  the  court  and  the 
other  conclusions  of  law  are  right,  whether  the  marriage  con- 
tract, and  the  deed  made  in  consideration  thereof,  and  the 
marriage  itself,  are  void  or  valid. 

The  special  findings  show  that  the  original  deed  under 
which  the  appellants  claim,  and  the  alleged  copy  of  it,  were 
executed  long  after  the  rendition  of  all  the  judgments  held 
by  Laura  Sprague;  her  judgments,  therefore,  were  valid 
liens  upon  all  the  land,  and  the  sale  to  her  by  the  sheriff 
of  the  land  in  controversy  was  a  valid  sale.  The  find- 
ings do  not  show  that  there  was  any  other  property  of  the 
judgment  debtor  which  ought  to  have  been  sold  before  the 
land  in  controversy  was  sold,  and  the  action  of  the  said  Lena 
Brooker  at  the  sale,  and  a  few  days  before  the  sale,  in  claim- 
ing that  she  was  the  owner  of  the  land  and  forbidding  the 
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sale,  amounted  to  nothing.  The  superior  court  in  general 
term  committed  no  error  in  affirming  the  judgment  of  said 
court  in  special  term. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  Oct.  18, 1884.    Petition  for  a  reheariug  overruled  Jan.  22, 1885. 
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QuiETiNa  Tftle. — Complaint.— Deacription  of  Lands. — A  complaint  to  quiet 
title,  describing  the  land  thus,  "commencing  at  the  northeast  comer  of 
section "  (giving  number,  town,  and  range),  "thence  south  about  100  rods      ^^    }^ 

to  a  stone  established  by  the  county  surveyor,  thence  west  24  rods,      

thence  south  4  rods,  thence  west  56  rods  to  middle  dividing  line  of  north- 
east quarter  of  said  section,  thence  north  on  said  line  to  the  north  line 
of  said  section,  thence  east  to  the  place  of  beginning,"  gives  a  definite 
description. 

8A1CE. — Deed, — Evidenee,—E8tappeL — A  deed  of  lands  describing  the  first 
line  as  running  from  the  same  initial  point  "south  one  hundred  rods,'' 
and  otherwise  corresponding  with  the  complaint,  shows  no  title  beyond 
the  distance  of  100  rods;  but  if  the  stone  mentioned  in  the  complaint  be 
still  farther  south,  and  the  plaintiffs,  ignorant  of  the  matter,  have  been 
induced  to  purchase,  by  a  device  of  the  defendant  who  had  knowledge, 
relying  upon  his  representations  that  the  first  line  of  the  tract  extended 
south  to  the  stone,  the  latter  will  be  estopped  in  equity  to  dispute  the  fact. 

Samb. — In  such  case  parol  evidence  is  admissible  to  establish  the  facts 
which  create  an  estoppel. 

BeaXj  Estate. — Title. — Acquisntion  by  Edoppd. — Title  to  land  may  be  ac- 
quired by  an  estoppel  in  pais. 

Tax  Deed. — Where  it  is  not  shown  that  the  person  bound  for  taxes  has  no 
personal  property,  a  tax  deed  will  not  convey  title. 

From  the  Hancock  Circuit  Court. 

W.  H.  Martin  and  T,  8.  Rollins,  for  appellant. 

J.  A.  New  and  J.  W.  Jones,  for  appellee. 
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Elliott,  J. — The  complaint  of  the  appellee  asserts  title 
to  a  tract  of  land  described  as  follows :  "  Commencing  at  the 
northeast  corner  of  section  twenty,  township  fifteen  north,  of 
range  six  east ;  thence  south,  about  one  hundred  rods,  to  a 
stone  established  by  the  county  surveyor ;  thence  west  twenty- 
four  rods ;  thence  south  four  rods ;  thence  west  fifty-six  rods 
to  middle  dividing  line  of  northeast  quarter  of  section  twenty ; 
thence  north  on  said  line  to  the  north  line  of  said  section ; 
thence  east  to  the  place  of  beginning."  This  description  is 
a  definite  one  and  confines  the  claim  of  the  appellee  to  the 
property  thus  specifically  described.  He  is  entitled  to  quiet 
title  to  the  land  he  has  described  in  his  complaint,  but  not  to 
some  other  tract.  The  issue  made  by  his  complaint  was  as 
to  his  title  to  this  particular  land,  and  he  can  not,  as  the  com- 
plaint is  framed,  recover  for  any  other  land  than  that  cov- 
ered by  the  description  given  in  his  pleading. 

The  principal  questions  in  the  case  are,  whether  the  appel- 
lee proved  title  to  the  land  described,  and  also  proved  that  the 
appellant  was  asserting  without  right  some  title  to  it  adverse 
to  the  appellee.     Second  NaVl  Bank  v.  Corey ,  94  Ind.  457. 

Where  there  is  a  conflict  in  the  evidence,  this  court  must 
act  upon  that  which  the  jury  and  the  trial  court  accepted  as 
creditable  and  satisfactory,  Mrithout  weighing  it  to  discover 
whether  it  was  or  was  not  the  weightier.  Arnold  v.  WUty  86 
Ind.  367  ]  Cain  v.  Ooda,  94  Ind.  555. 

In  this  case  we  must,  under  this  well  established  rule,  ac- 
cept as  true  the  evidence  adduced  by  the  appellee  and  ascer- 
tain whether  it  supports,  his  complaint. 

The  claim  of  title  is  founded  in  part  on  a  sheriff's  deed  and 
on  a  tax  deed.  The  first  of  these  deeds  is  based  on  a  decree 
of  foreclosure,  and,  as  the  claimant  showed  a  judgment,  sale 
and  title  in  the  judgment  defendant,  he  made  a  case  entitling 
him  to  the  land  described  in  that  deed.  That  this  deed  did 
convey  a  title  to  the  land  described  in  it  is  clear  enough ;  the 
difficult  question  is  whether  it  covers  all  the  land  claimed. 
It  is  obvious  that  a  sheriff's  deed  can  not  confer  title  to  land 
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not  embraced  in  the  description,  and  here  the  question  is 
whether  it  did  embrace  all  the  land  now  claimed ;  that  it  did 
include  part  of  it  is  not  disputed,  the  dispute  is  whether  it 
embraces  a  strip  of  land  lying  more  than  one  hundred  rods 
south  of  the  northeast  comer  of  section  twenty,  in  township 
fifteen.     The  complaint  describes  the  line  as  running  south 
to  a  stone  established  by  the  county  surveyor;  while  the 
sheriff^s  deed  describes  the  line  as  running  south  on  the  sec- 
tion line  "  one  hundred  rods/'     It  seems  quite  clear  that  this 
latter  description  does  not  include  land  lying  south  of  a  point 
one  hundred  rods  south  of  the  northeast  corner  of  section 
twenty.     There  is  no  ambiguity  in  the  language,  and  it  is 
clearly  expressed  that  the  south  boundary  line  of  the  tract 
conveyed  by  the  sheriff  is  one  hundred  rods  distant  from  that 
<X)mer.     If  a  visible  monument  had  been  given  in  that  deed, 
as  it  is  in  the  description  in  the  complaint,  namely,  a  stone 
established  by  the  surveyor,  it  would  have  controlled,  for 
visible  monuments  control  courses  and  distances.     We  can 
4see  no  escape  from  the  conclusion  that  the  sheriff's  deed  con- 
veyed land  only  for  a  distance  of  one  hundred  rods  south  of 
the  place  of  beginning. 

The  tax  deed  was  not  sufficient  to  convey  title,  because  it 
was  not  shown  that  the  person  bound  for  the  taxes  had  no 
personal  property.  Johnson  v.  Briscoe,  92  Ind.  367 ;  Keepfer 
V.  Farce,  86  Ind.  81 ;  Woolen  v.  Rockafeller,  81  Ind.  208 ; 
JSmUh  V.  Kyler,  74  Ind.  575 ;  Ward  v.  Montgomery ,  57  Ind.  276. 
Neither  of  the  deeds,  nor  both  combined,  vested  title  in  the 
appellee  to  the  strip  of  land  in  dispute.  There  was,  as  the 
evidence  shows,  no  claim  asserted  by  the  appellant  to  the  land 
embraced  in  the  sheriff's  deed,  and  for  this  reason  no -case 
made  against  him  on  that  deed.  It  appears  very  clearly  that 
if  the  appellee  has  a  cause  of  action,  it  must  rest  on  some 
other  foundation. 

The  appellee's  counsel  place  the  right  to  the  relief  sought 
on  the  ground  of  estoppel.     Our  cases  hold  that  title  may  be 
Vol.  99.— 12 
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acquired  by  estoppel,  and,  while  there  is  much  diversity  of 
opinion  upon  this  point,  we  are  satisfied  that  they  rest  on  a 
solid  foundation,  and  are  well  sustained  by  authority.  Ellis 
V.  I>iddy,  1  Ind.  561 ;  Barnes  v.  McKay,  %  Ind.  301 ;  Junction 
R.  R.  Co.  V.  Harpold,  19  Ind.  347;  Maxwell  v.  Campbell,  45 
Ind.  360 ;  Burt  v.  Bowles,,  69  Ind.  1 ;  Anderson  v.  Hubble,  93 
Ind.  570  (47  Am.  R.  394);  Tfire  v.  TFy/nan,  93  Ind.  392;  Pep- 
per V,  Zahnsinger,  94  Ind.  88;  Karnes  v.  Wingate,  94  Ind. 
594 ;  19  Cent.  L.  J.  87, 90,  and  authorities  cited  in  notes.  Our 
ruling  is  that  title  may  be  acquired  by  estoppel. 

What  facts  will  constitute  an  estoppel .  suflBcient  to  confer 
title  is  the  next  question  encountered.  It  is  well  settled  that 
there  need  not  be  any  design  to  defraud  in  order  to  constitute 
an  estoppel.  It  is  sufficient  if  the  conduct  of  the  party  has 
been  knowingly  such  as  would  make  it  unconscionable  on  his 
part  to  deny  what  his  conduct  had  induced  another  to  believe 
and  act  upon  in  good  faith  and  without  knowledge  of  the 
facts.     Anderson  v.  Hubble,  supra. 

In  order  to  constitute  an  equitable  estoppel,  it  must  appear 
that  one  party  has  induced  the  other  to  act,  and  that  there 
was  knowledge  on  the  one  part  and  ignorance  on  the  other. 
Fletcher  v.  Holmes,  25  Ind.  458 ;  Lash  v.  Rendell,  72  Ind. 
475;  Robbins  v.  Magee,  76  Ind.  381,  and  auth.  cited;  Sims 
V.  City  of  Frankfort,  79  Ind.  447;  Buck  v.  Milford,  90  Ind. 
291 ;  Mitchell  v.  Fisher,  94  Ind.  108. 

We  proceed  to  an  examination  of  the  evidence  to  ascertain 
whether  it  proves  an  estoppel  under  these  rules,  and,  guided 
by  the  rule  heretofore  stated,  we  must  accept  that  adduced  on 
the  part  of  the  appellee. 

Qn  the  witness  stand  the  appellee  testified  that  he  had  lived 
on  the  land  before  he  bought  it  at  the  sheriff  ^s  sale ;  that 
during  that  time  he  and  the  appellant  traced  the  lines  a  half 
dozen  times,  and  the  latter  pointed  out  the  corners,  and  ad- 
vised the  purchase  of  the  land ;  that  the  stone  mentioned  in 
the  description  in  the  complaint  was  pointed  out  to  him  by 
Pitcher,  and  identified  as  the  corner.   At  the  time  mentioned 
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in  the  appellee's  testimony  the  fence  was  along  the  line  indi- 
cated by  the  comer,  and  has  since  been  moved  by  the  appel- 
lant. In  the  course  of  his  testimony  the  appellee  said :  "  He/' 
the  appellant, "  said  the  fence  was  on  the  line  before  I  bought 
it;  I  don't  know  anything  about  the  thing;  I  took  his  word 
for  it;  the  fence  was  there,  and  he  said  it  was  on  the  line/^ 
And  the  appellee  also  testified  that  he  did  not  know  where 
the  corners  were,  but  relied  on  the  statements  of  the  appel- 
lant.    There  was  other  evidence  tending  to  prove  that  the 
line  had  been  established  by  former  owners,  and  that  this  was 
known  to  the  appellant  and  acquiesced  in  by  him.   We  think 
this  evidence  fully  sustains  the  finding  of  the  courts  for  it 
proves  knowledge,  and  means  of  knowledge,  on  the  part  of 
the  appellant,  want  of  knowledge  on  the  part  of  the  appel- 
lee, and  a  purchase  by  the  latter  on  the  faith  of  the  represen- 
tations of  the  former.     A  case  is  established  under  the  rules 
of  law  applicable  to  boundaries  as  well  as  under  the  strictest 
rules  of  estoppel.    Browne  Stat.  Frauds  (3d  ed.),  section  75; 
Wingler  v.  Simpaon,  93  Ind.  201.   The  proposition  of  the  ap- 
pellant that  he  is  not  bound  by  the  boundary  line  because  no 
consideration  was  paid  him  can  not  be  sustained,  for  at  least  two 
reasons,  one,  his  own  representations  concluded  him  from  aver- 
ring that  the  line  was  not  the  true  one ;  the  other  is,  the  purchase 
by  the  appellee,  although  it  was  of  no  benefit  to  the  appellant, 
was  a  consideration.    Shade  v.  Cremstony  93  Ind.  591.     It  is 
not  necessary  that  a  benefit  should  accrue  to  the  promisor; 
it  is  sufi&cient  if  there  is  some  detriment  to  the  promisee. 

There  was  no  error  in  permitting  the  parol  evidence  upon 
the  subject  of  the  boundary  of  the  land.  It  was  proper  to 
prove  acts  done  in  fixing  the  boundaries,  and  when  acts  are 
competent^  so,  also,  are  declarations  accompanying  them. 
Creigkton  v.  Hoppia,  post,  p.  369. 

Proof  of  an  equitable  title  was  sufficient  to  sustain  the 
cause  of  action  stated  in  the  complaint.  Burt  v.  Bowles,  69 
Ind.  1 ;  Steeple  v.  Downinff,  60  Ind.  478 ;  Barnes  v.  Union 
School  Tp.,  91  Ind.  301.   If  the  appellant  had  desired  a  more 
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specific  statement  of  the  title  claimed  by  the  appellee,  ho 
should  have  moved  to  make  the  complaint  more  specific. 
Schenck  v.  KeUey,  88  Ind.  444;  OoUim  v.  McDuffie,  89  Ind. 
562;  Br(mn  v.  Ogg,  85  Ind.  234. 

Judgment  affirmed. 

Filed  Dec.  10, 1884.    Petition  for  a  rehearing  overruled  Feb.  20, 1885. 


No.  11,002. 

Lbblie  V.  Merrick  et  al. 

MoBTQAOE. — Deaeription  qf  Lands. — Complaint. — Foredomre. — A  mortgage 
of  lands  described  as  *'  all  the  lands  owned  by  the  mortgagor "  can  be 
made  certain  by  eyidence  aliunde^  and  therefore  is  not  void ;  and  a  com- 
plaint to  foreclose,  describing  the  lands  specifically,  and  averring  that 
these  were  all  the  lands  owned  by  the  mortgagor,  is,  in  that  respecti 
sufficient. 

Practice.— Aiew  2Via/.—  Waiver. — Special  Finding.—  Verdict.  — A  motion  for 
a  new  trial  is  not  a  waiver  of  a  motion  for  judgment  on  facts  specially 
found  in  answer  to  interrogatories,  notwithstanding  the  general  verdict 
^  MoBTGAOE. — Eaccuiion. — Fraud.  —  One  who,  being  illiterate,  executes  a 
mortgage  without  knowledge  of  its  contents,  no  fraud  b«ng  shown,  can 
not  contest  its  validity  on  that  ground,  nor  can  his  grantee  who  pur- 
chases with  knowledge  of  the  mortgage. 

From  the  Pike  Circuit  Court. 

J.  E.  McOullough  and  J.  W.  Wilson,  for  appellant. 

E.  A.  Ely  and  F.  B,  Posey,  for  appellees. 

Hammond,  J. — Suit  by  appellant  against  appellees  upon  a 
note  and  mortgage  executed  by  the  appellee  McKnight^  itfid 
his  wife  Mary  Jane  McKnight,  to  the  appellant.  The  note 
and  mortgage  were  given  May  1st,  1869,  to  secure  the  payment 
of  $950,  payable  one  year  after  date,  with  interest  at  tep  per 
cent.,  and  attorney's  fees,  and  waiving  the  benefit  of  appraise- 
ment laws.  It  is  alleged  that  the  mortgage  was  recorded 
May  15th,  1869.  Two  tracts  of  land  are  attempted  to  be  de- 
scribed in  the  mortgage ;  one  as  containing  sixty-seven  acres, 
which  was  owned  by  McKnight  and  his  wife  at  the  time  of 
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the  execution  of  the  mortgage ;  and  the  other  as  containing 
sixty-one  acres^  which  was  owned  by  the  wife  at  the  time 
named.  •  Averments  are  made  in  the  complaint  to  the  effect 
that  the  lands  thus  attempted  to  be  described  were  the  only 
real  estate  owned  by  the  mortgagors,  or  either  of  them,  when 
the  mortgage  was  given.    The  complaint  avers  that  McKnight 
and  wife,  after  the  execution  of  the  mortgage,  conveyed  the 
tract  of  sixty-one  acres  to  the  appellee  Merrick,  "who,  at  the 
time  he  accepted  said  conveyance,  well  knew  of  the  existence 
of  said  mortgage,  and  of  the  real  estate  thereby  mortgaged 
and  intended  to  be  mortgaged,  and  he  accepted  said  convey- 
ance subject  to  said  mortgage,  and,  in  part  consideration  for 
said  conveyance,  he  assumed  the  payment  of  said  mortgage.^' 
The  complaint  also  alleges  "  that  the  said  defendant  William 
L.  Merrick  also  claims  to  have  some  interest  in  the  tract  of 
land  hereinbefore  first  described,  and  averred  to  belong  to 
said  John  and  Mary  Jane  McKnight,  but  plaintiff  avers  that 
in  truth  the  said  Merrick  has  no  interest  therein  whatever, 
and  he  is  made  a  party  herein  to  answer  (as  to)  what  interest 
he  claims."     The  death  of  Mary  J.  McKnight,  after  the  exe- 
cution of  the  mortgage,  is  alleged,  as  is  also  the  subsequent 
death  of  her  daughter  and  only  child,  who  died  without  is- 
sue, Jbut  leaving^urviving  her  husband,  the  appellee  Fillmore' 
Jerauld. 

The^e  were  allegations  in  the  complaint  made  for  the  pur- 
pose of  having  the  mortgage  reformed  on  account  of  supposed 
mistakes  in  the  descriptions  of  the  real  estate ;  but  the  view 
we  take  of  the  case  renders  the  consideration  of  this  branch  of 
it  unimportant. 

The  defendants^  except  Merrick,  made  default.  Aft«r  de- 
murring unsuccessfully  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  him,  he  answered  in  nine  paragraphs,  substantially  as 
follows : 

1.  By  the  general  denial. 

2.  Admitting  the  execution  of  the  note  and  mortgage  by  Mc- 
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Knight  and  wife ;  denying  the  defendant's  assumption  of  its 
payment ;  and  alleging  that  the  note  and  mortgage  were  given 
for  $950,  the  supposed  indebtedness  of  McKnight  to  the  ap- 
pellant, when,  in  fact,  such  indebtedness  amounted  to  only 
$400. 

3.  Want  of  consideration  for  the  note  and  mortgage. 

4.  Claiming  that  the  defendant  owned  the  sixty-seven  acres 
of  land  in  controversy ;  that  the  same  was  conveyed  to  him 
by  parties  other  than  McKnight  and  wife,  and  that  neither 
McKnight  nor  his  wife  ever  had  any  title  thereto. 

5.  That  the  tract  of  sixty-one  acres  was  the  separate  prop- 
erty of  McKnight's  wife ;  that  the  mortgage  as  to  her  was 
without  consideration;  that  after  the  execution  of  the  mort- 
gage McKnight  and  his  wife  conveyed  this  land  to  the  de- 
fendant for  the  sum  of  $1,500,  and  that  since  such  conveyance 
McKnight  and  his  wife  have  been  insolvent. 

6.  Not  materially  different  from  the  fifth. 

7.  Payment. 

8.  That  the  sixty-one  acres  belonged  to  McKnight^s  wife 
who  could  not  read  or  write ;  that  she  was,  by  the  plaintiff's 
fraud,  induced  to  execute  the  mortgage  under  the  belief  that 
it  did  not  include  the  sixty-one  acres,  and  that  it  was  given 
to  secure  only  the  sum  of  $400. 

9.  Set-off  for  money  had  and  received  by  the  plaintiff 
from  McKnight. 

The  second,  fourth,  fifth,  sixth  and  eighth  paragraphs  of 
answer  purported  to  answer  the  complaint  only  partially. 

No  demurrer  was  filed  to  the  answer,  and  while  the  suffi- 
ciency of  the  several  paragraphs  need  not  be  considered,  it 
may  be  observed  that  the  fifth  and  sixth  are  manifestly  bad, 
as,  at  the  time  of  the  execution  of  the  mortgage,  there  was 
no  inhibition  in  the  law  against  a  married  woman  joining 
with  her  husband  in  a  mortgage  upon  her  own  real  estate  to 
secure  the  payment  of  a  debt  due  from  him.  Hubble  v.  Wright, 
23  Ind.  322.     The  appellant  replied  to  the  answer : 

1.  By  the  general  denial. 
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2.  Payment  as  to  the  ninth  paragraph  of  the  answer. 

3.  Former  adjudication,  resulting  adversely  to  the  defend- 
ant, as  to  the  second,  third,  fourth,  fifth,  seventh,  eighth  and 
ninth  paragraphs  of  his^  answer. 

There  was  a  trial  by  jury  who  returned  a  general  verdict 
for  Merrick,  with  answers  to  interrogatories,  which  had  been 
submitted  by  the  court  at  the  request  of  the  parties.  Appel- 
lant moved  for  judgment  in  his  favor  on  the  special  finding!?, 
notwithstanding  the  general  verdict,  and  also  for  a  new  trial. 
The  cause  was  continued  for  the  term  without  disposing  of 
either  motion.  The  court  at  the  next  term  overruled  the 
motion  for  a  new  trial,  to  which  appellant  excepted,  and  then 
renewed  his  motion  for  judgment  on  the  special  findings, 
which  was  also  overruled,  and  an  exception  was  reserved  to 
the  ruling.  Judgment  was  then  rendered  in  favor  of  Mer- 
rick for  costs. 

The  rulings  upon  the  appellant^s  motions  for  a  new  trial 
and  for  judgment  upon  the  special  findings  are  assigned  for 
error. 

The  appellee  Merrick  assigns  as  cross  error  the  overruling 
of  his  demurrer  to  the  complaint.  The  question  presented  by 
the  assignment  of  such  cross  error  will  be  first  considered. 

It  is  objected  to  the  complaint  that  the  mortgage  is  void 
for  want  of  sufficient  description  of  the  real  estate.  The 
mortgage  describes  the  land  as  being  in  Pike  county,  this 
State.  The  mortgagors  are  also  mentioned  in  the  mortgage 
as  being  residents  of  that  county.  A  description  of  the  sixty- 
seven  acres  is  attempted  in  the  mortgage  by  giving  a  place 
of  beginning,  courses  and  distances,  and  referring  to  visible 
monuments ;  but  the  description  thus  attempted  is,  perhaps, 
too  uncertain  to  answer  any  practical  purpose  as  a  means,  by 
itself,  of  identifying  said  sixty-seven  acres.  Immediately 
following  the  imperfect  description  of  the  sixty-seven  acres 
the  following  language  occurs  resj^ecting  the  sixty-one  acres : 
'''Also  61  acres,  including  the  dwelling-house,  a  part  of  survey 
]No.  13,  town.  1  north,  range  9  west."     This  description  of 
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the  sixty-one  acres  is  obviously  insufficient.  But  following 
it  there  occurs  in  the  mortgage  the  following  general  descrip- 
tion of  all  the  real  estate  mortgaged,  and  evidently  intended 
to  cure  the  imperfections  in  the  previous  descriptions :  ".  That 
it  [is]  intended  to  mortgage  all  the  land  of  John  and  Jane 
McKnight  except  a conveyed  to  Goodlet  Morgan/^ 

Here,  then,  we  have  in  the  mortgage  two  tracts  of  land  re- 
ferred to,  one  containing  sixty-seven  acres  and  the  other  sixty- 
one  acres,  and  botU  in  Pike  county,  Indiana,  as  being  all  the 
real  estate  owned  by  the  mortgagors.  The  complaint  de- 
scribes two  tracts  of  land,  respectively  containing  the  number 
of  acres  mentioned,  and  avers  that  the  same  were  the  only 
real  estate  owned  by  the  mortgagors  at  the  time  the  mort- 
gage was  given.  We  think  that  the  descriptions  in  the  mort- 
gage were  such  as  might  properly  be  aided  by  the  averments 
of  the  complaint,  and,  as  thus  aided,  might  be  established  by 
extrinsic  evidence.  That  is  certain  which  can  be  rendered 
certain.  A  deed  or  mortgage  of  all  the  real  estate  of  the 
grantor  or  mortgagor  is  good  without  any  further  description,, 
because  the  real  estate  conveyed  or  mortgaged  can  be  ascer- 
tained by  evidence  aliunde.  Parker  v.  TeaSj  79  Ind.  235 ; 
Wihon  V.  Boyce,  92  U.  S.  320;  1  Jones  Mort.,  section  65.  In 
English  v.  Roche^  6  Ind.  62,  it  was  said :  "  The  description  is 
sufficient  whenever  the  land  intended  to  be  mortgaged  can  be 
ascertained  by  it." 

It  was  plain  by  the  mortgage  that  McKnight  and  his  wife 
intended  to  mortgage  a  tract  of  sixty-seven  acres  and  also  a 
tract  of  sixty-one  acres — all  the  land  owned  by  them  in  Pike 
county.  Supposing  that  they  owned  two  such  tracts  of  land 
in  that  county,  and  no  other  land,  the  real  estate  mortgaged 
could  easily  be  ascertained.  The  averments  of  the  complaint 
come  to  the  assistance  of  the  mortgage,  by  definitely  describ- 
ing the  two  tracts  of  land,  averring  that  they  were'owned  by 
the  mortgagors  when  the  mortgage  was  executed,  and  that 
they  then  owned  no  other  real  estate.  There  was  no  error  in 
overruling  the  demurrer  to  the  complaint. 
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We  will  next  consider  the  alleged  error  of  overruling  ap- 
pellant's motion  for  judgment  upon  the  special  findings. 

Appellee  insists,  however,  that  no  question  upon  this  rul- 
ing is  before  us.  His  position  is  that  the  appellant,  by  mov- 
ing for  a  new  trial  before  there  was  a  ruling  upon  his  motion 
for  judgment  on  the  special  findings,  waived  his  motion  for 
such  judgment.  Dickson  v.  Rose,  87  Ind.  103,  is  cited  as 
supporting  this  view.  In  that  case  the  court  had  stated  its 
conclusions  of  law  upon  facts  specially  found,  to  which  na 
exception  was  taken  until  lifter  the  party  complaining  of  such 
conclusions  had  filed  his  motion  for  a  new  trial.  It  was  held 
that  the  exception  came  too  late,  not  having  been  taken  at 
the  time  the  decision  was  made  as  required  by  section  625^ 
R.  S.  1881.  But  in  the  present  case  the  exception  was  taken 
to  the  overruling  of  the  motion  for  judgment  on  the  special 
findings  as  soon  as  it  was  made.  This  ruling  was  not  an- 
nounced until  after  the  ruling  on  the  motion  for  a  new  triaL 
A  motion  for  judgment  on  the  special  findings,  notwithstand- 
ing'the  general  verdict,  does  not  waive  the  right  to  afterward 
move  for  a  new  trial.  Brannon  v.  May,  42  Ind.  92 ;  In- 
dianapolis, etc.,  R.  R.  Co.  V.  McCaffrey,  62  Ind.  552 ;  Ro- 
nan  v.  Meyer,  84  Ind.  390.  Nor  do  we  think  that  a  motion 
for  a  new  trial  precludes  a  subsequent  motion  for  judgment 
upon  the  special  findings.  It  was  said,  in  Brannon  v.  May, 
supra:  "The  doctrine  that  a  motion  in  arrest  of  judgment 
cuts  off  a  motion  for  a  new  trial,  though  well  settled  in  this 
State,  is  somewhat  technical,  and  we  are  not  disposed  to  ex- 
tend it  to  cases  of  motions  like  that  under  consideration.'^ 

The  record,  we  think,  properly  presents  the  correctness  of 
the  ruling  in  question. 

We  make  the  following  summary  of  facts  specially  found 
by  the  jury  in  answer  to  interrogatories : 

McKnight  and  wife  executed  the  note  and  mortgage  as  al- 
leged in  the  complaint  to  secure  the  purchase-money  of  the 
tract  of  sixty-seven  acres,  which  had  been  conveyed  by  the 
appellant  to  the  mortgagors.     No  part  of  the  debt  secured 
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by  the  mortgage  was  ever  paid.  Appellant  was  not  indebted 
to  McKnight,  in  any  amount,  for  money  received  from  the 
latter.  A  reasonable  attorney's  fee  for  foreclosing  the  mort- 
gage was  ten  per  cent,  on  the  first  $500  of  the  debt,  five  per 
cent,  on  the  next  $500,  and  two  and  one-half  per  cent,  on  the 
excess  over  $1,000.  At  the  time  of  executing  the  mortgage 
McKnight  and  his  wife  owned  the  sixty-seven  acres  of  land 
as  described  in  the  complaint,  and  the  wife  owned  the  sixty - 
one  acres  as  therein  described,  and  these  were  all  the  lands 
then  owned  by  them.  Appellant  did  not  procure  McKnight^s 
wife  to  execute  the  mortgage  by  representing  that  the  debt 
secured  by  it  was  only  $400,  nor  by  representing  that  her 
land  was  not  embraced  in  it.  The  mortgage  was  recorded 
May  15th,  1869.  After  its  execution,  but  before  it  was  re- 
corded, appellee  Merrick  purchased  the  sixty-one  acres,  but 
did  so  with  actual  knowledge  of  the  existence  of  the  mortgage. 
He  also  had  a  deed  for  the  sixty-seven  acres,  which  was  exe- 
cuted by  Catherine  and  William  McKew  on  April  14th,  1870, 
which  was  after  the  recording  of  the  mortgage. 

The  facts  specially  found  fully  sustain  the  material  aver- 
ments of  the  complaint,  and  are  clearly  against  the  appellee 
Merrick  upon  the  special  defences  set  up  in  his  answer.  The 
mortgage  was  duly  executed  and  recorded ;  the  debt  secured 
by  it  remains  unpaid ;  there  was  no  fraud  in  the  procurement 
oif  the  mortgage  ,•  no  set-ofi*  against  the  debt ;  and  all  the 
<5laim  that  Merrick  has  to  the  real  estate  is  subject  to  the 
mortgage.  The  special  findings  of  fact  by  the  jury  in  answer 
to  interrogatories  are  inconsistent  with  their  general  verdict. 
In  such  case  the  special  findings  must  control  the  general 
verdict,  and  judgment  should  be  rendered  accordingly.  Sec- 
tion 547,  R.  S.  1881;  1  Works  Pr.,  section  861. 

In  addition  to  the  facts  above  stated  as  found  by  the  jury, 
they  also  found  that  McKnight's  wife,  when  she  executed  the 
mortgage,  could  not  read  or  write ;  that  the  mortgage  was  not 
read  or  explained  to  her,  and  that  she  did  not  know  its  con- 
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tents.  They  also  found  that  she  agreed  to  mortgage  the 
sixty-seven  acres  owned  by  her  and  her  husband,  but  the 
finding  is  silent  as  to  whether  she  agreed  to  mortgage  the 
sixty-one  acres  owned  by  herself.  The  above  facts  do  not 
show  that  she  was  induced,  by  the  fraud  of  any  one,  to  exe- 
cute the  mortgage.  As  to  the  fraud  charged  against  the  ap- 
pellant in  Merrick's  answer,  the  jury  in  effect  found  that  it 
had  no  existence.  Mrs.  McKnight,  as  the  jury  found,  exe- 
cuted the  mortgage  with  her  husband.  It  follows  that  she 
knew  the  instrument  she  was  executing  was  a  mortgage.  If 
she  did  not  go  to  the  trouble  of  informing  herself  of  its  con- 
tents, and  there  was  no  fraud  practiced  upon  her,  as  it  seems 
there  was  not,  she  could  not  herself  have  had  any  defence  on 
account  of  her  laches,  and,  certainly,  a  subsequent  grantee,  who 
purchased  with  full  knowledge  of  the  mortgage,  would  be 
in  no  better  situation  to  contest  its  validity.  As  it  is  not 
shown  that  Mrs.  McKnight's  execution  of  the  mortgage  was 
procured  by  fraud,  neither  she  nor  her  grantee  could  defend 
on  the  ground  of  her  illiteracy,  and  that  she  executed  the 
mortgage  in  ignorance  of  its  contents.  Montgomery  v.  Scott, 
<J  S.  C.  20  (30  Am.  R.  1).  Our  statute  provides  that  where 
a  deed  is  signed  with  a  mark,  or  where  the  officer  before 
whom  it  is  acknowledged  has  good  cause  to  believe  that  the 
<5ontents  and  purport  of  the  deed  are  not  fully  known  to  the 
grantor,  it  is  the  duty  of  such  officer  to  explain  to  the  gran- 
tor the  contents  and  purport  of  the  deed,  but  the  same  statute 
also  provides  that  the  officer's  failure  to  discharge  his  duty  in 
this  respect  shall  not  affect  the  validity  of  the  deed.  Section 
2948,  R.  S.  1881, 

There  was  error  in  overruling  the  appellant's  motion  for 
judgment  upon  the  special  findings. 

Reversed,  at  the  costs  of  the  appellee  Merrick,  with  in- 
.stnictions  to  the  court  below  to  sustain  appellant's  said  mo- 
tion for  judgment  on  the  special  findings,  and  to  render  a  de- 
cree for  the  foreclosure  of  the  mortgage  for  the  amount,  prin- 
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cipal  and  interest  of  the  debt,  with  attorney's  fees,  as  found 
by  the  jury,  and  for  such  of  his  costs  as  appellant  may  be  en- 
titled to  recover. 

NiBLACK,  J.,  did  not  participate  in  the  decision  of  this  case. 
Filed  Dec.  12, 1884.    Petition  for  a  rehearing  overruled  Feb.  13, 1886. 
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Demubbeb  to  Evidence.— Where  the  plaintiff's  evidence  tended  to  show 
every  material  fact  necessary  to  his  recovery,  and  from  it  the  jury  might 
properly  have  found  a  verdict  in  his  favor,  a  demurrer  by  the  defend- 
ant to  such  evidence  should  be  overruled. 

Negligence. — Employer  and  Einpi<nfee. — An  employer  is  liable  to  an  em- 
ployee for  a  personal  injury  resulting  from  a  failure  to  provide  proper 
machinery  or  from  the  employment  of  incompetent  servants. 

From  the  Superior  Court  of  Marion  County. 
X  T.  Dye  and  W.  P.  Fishback,  for  appellants. 
-B.  HUl  and  W.  H.  MariZy  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellant,  a  corporation  operating  a  machine  shop  and 
foundry,  to  recover  damages  for  injuries  sustained  by  the  ap- 
pellee while  a  day  laborer  in  the  employment  of  the  appellant. 

The  complaint  averred,  in  substance,  that  the  plaintiff  was 
employed  to  aid  his  fellow- workmen  and  do  other  work  about 
the  defendant's  shop,  a  part  of  which  work  was  to  help  move 
heavy  iron  shafts  on  and  off  and  about  a  certain  lathe  planer  ; 
that  while  the  plaintiff  was  assisting  to  move  a  shaft  firom 
said  lathe  planer,  the  shaft  fell  and  broke  his  arm  in  three 
places  and  disabled  him  for  life ;  that  these  injuries  were  sus- 
tained without  any  fault  of  the  plaintiff,  and  were  caused  by 
the  carelessness  and  negligence  of  the  defendants  in  placing 
their  lathe  planer  in  an  unsafe  and  dangerous  position,  and  in 
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employing  an  ignorant  and  incompetent  person  to  manage 
the  handling  of  it,  and  in  failing  to  provide  proper  machinery 
to  move  such  heavy  sh&fts  on  and  off  said  lathe  planer. 

The  defendant  answered  by  a  general  denial.  •  The  cause 
was  submitted  to  a  jury,  and  after  the  plaintiff's  evidence  was 
heard  the  defendant  demurred  to  it.  The  court  in  special 
term  overruled  the  demurrer  to  the  evidence,  a  jury  assessed 
the  plaintiff's  damages  at  $800,  and  judgment  was  rendered 
therefor.  The  defendant  appealed  to  the  superior  court  in 
general  term,  assigning  as  error  that  the  court  in  special  term 
erred  in  overruling  the  defendant's  demurrer  to  the  evidence. 
The  court  in  general  term  affirmed  the  judgment  of  the  court 
in  special  term.  The  defendant  appealed  to  this  court ;  he 
assigns  as  error  here,  that  the  superior  court  in  general  term 
erred  in  affirming  the  judgment  of  the  court  in  special  term. 

When  the  defendant  demurs  to  the  plaintiff's  evidence,  the 
demurrer  ought  to  be  overruled,  if  from  the  evidence  the 
jury  might  have  properly  found  a  verdict  for  the  plaintiff. 
Stanford  v.  DaviSy  54  Ind.  45. 

On  a  demurrer  to  evidence,  everything  will  be  taken  against 
the  party  demurring  which  the  evidence  tends  to  prove,  in- 
cluding every  fair  inference  deducible  therefrom.  Pinnell  v. 
Stringer^  59  Ind.  555;  Atherton  v.  SiLgar  Greek,  etc.,  Co.,  67 
Ind.  334;  WillciUs  v.  Northwestern  M.  L.  Ins.  Co.,  81  Ind. 
300;  Ruff  V.  Ruff,  85  Ind.  431 ;  Kincaid^Y.  Nicely,  90  Ind. 
403;  Bethea  v.  Bethell,  92  Ind.  318. 

In  this  case  there  was  evidence  tending  to  show  that  the 
appellant  did  not  provide  proper  machinery  and  appliances 
for  moving  such  a  heavy  shaft,  and  there  was  also  evidence 
tending  to  show  that  the  person  in  charge  of  the  moving  of 
the  shaft  was  incompetent,  and  that  the  plaintiff,  without  any 
fault  of  his,  was  injured  by  reason  of  the  negligence  of  the 
defendant,  in  failing  to  provide  such  machinery,  and  in  em- 
ploying such  incompetent  person,  under  whose  direction  it 
w^as  the  duty  of  the  plaintiff  to  act. 

In  such  eases  the  employer  may  be  liable.     Thayer  v.  St. 
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Louis,  etc.,  R.  R.  Co.,  22  Ind.  26;  Chicago,  etc.,  R.  W.  Co.  \\ 
Harney,  28  Ind.  28;  Ohio,  etc.,  R.  W.  Co.  v.  Collarn,  73  Ind. 
261  (38  Am.  R.  134) ;  Columius,  etc.,  R.  W.  Co.  v.  Anwld,  31 
Ind.  174  J  Indiana,  etc.,  Co.  v.  Millican,  87  Ind.  87;  Rogers 
V.  Overton,  87  Ind.  410;  Boyce  v.  Fitzpatrick,  80  Ind.  526. 

There  was  evidence  tending  to  show  every  material  fact 
necessary  to  the  plaintiff^s  recovery. 

The  superior  court  in  general  term  did  not  err  in  affirming 
the  judgment  of  the  court  in  special  term.  The  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Nov.  21, 1884.    Petition  for  a  rehearing  overruled  Jan.  23, 1885. 
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^^  y  Wills. — Conxtr\Lcti(m.--RuU  in  Shelley's  Case. — A  devise  of  the  rents  and 

profits  of  lands  to  M.  until  his  youngest  child  shall  become  of  age, 
"  upon  the  happening  of  which  event  the  fee  simple  of  said  lands  shall 
90  Too  ^^^"  ^^^  absolutely  in  said  M.  and  his  heirs,  and  may  by  him  or  them 

1^  4*s  be  disposed  of  as  he  or  they  may  judge  best  for  his  or  their  interest,'* 

vests  in  M.  an  estate  in  fee  simple  when  his  youngest  child  reaches  fall 
age,  there  being  nothing  in  the  context  or  situation  of  the  parties  plainly 
indicating  a  different  intention. 
Same. — Changing  Words. — It  is  only  in  the  clearest  cases  that  courts  will 

undertake  to  substitute  or  change  the  words  of  a  will. 
Same. — Effect  of  term  "HeirsJ^ — When  the  term  "heirs"  clearly  appe&rs 
to  be  used  as  descriptive  of  a  class  who  are  to  take  as  devisees,  the  fee 
will  not  vest  in  the  first  taker,  but  where  the  word  is  connected  with  the 
name  of  the  first  taker,  it  carries  the  fee,  unless  it  clearly  appears  that 
it  Was  not  used  in  its  ordinary  legal  signification. 

From  the  Superior  Court  of  Marion  County. 

A.  C.  Ayres,  E.  A.  Brown  and  E.  C.  Buakirk,  for  appellant. 

G.  W.  Spahr  and  P.  W.  Smith,  for  appellee. 
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Elliott,  J. — On  the  12th  day  of  May,  1856,  Lydia 
Lathan  executed  her  last  will,  containing  these  provisions : 

"  Item :  I  give,  devise  and  bequeath  to  my  late  husband\s 
nephew,  Samuel  B.  Mann,  all  my  personal  estate,  except  my 
family  Bible,  which  I  give  and  bequeath  to  my  niece,  Martha 
Bane. 

"  Item :  I  give  and  bequeath  to  the  said  Samuel  B.  Mann 
the  rents  and  profits  of  twenty  (20)  acres  of  land  situate, 
lying  and  being  in  Warren  township,  Marion  county,  Indi- 
ana, near  and  adjoining  to  the  lands  of  Esquire  Shimer,  un- 
til the  youngest  child  of  the  said  Samuel  B.  Mann  shall  be- 
come of  age,  upon  the  happening  of  which  event  it  is  my  will 
and  pleasure  that  the  fee  simple  of  said  land  shall  then  vest 
absolutely  in  the  said  Samuel  B.  Mann  and  his  heirs,  and 
may  by  him  or  them  be  disposed  of  as  he  or  they  may  judge 
best  for  his  or  their  interest." 

The  Samuel  B.  Mann  named  in  the  will  was  the  nephew  of 
the  testatrix,  and,  at  the  time  the  will  was  executed,  had  three 
children  living,  Loren,  James  and  Harvey  L.  Mann.  Lydia 
Lathan  died  on  the  13th  day  of  June,  1857,  and  at  the  time 
of  her  death  her  nephew  and  devisee  had  no  other  children 
than  those  named.  Of  these  the  appellee  was  the  youngest. 
In  February,  1865,  Samuel  B.  and  Loren  Mann  united  in  a 
warranty  deed  purporting  to  convey  the  land  to  the  appel- 
lant. The  appellee  arrived  at  full  age  in  August,  1873,  and 
instituted  this  siiit  for  partition,  claiming  an  undivided  one- 
third  of  the  land. 

The  right  of  the  appellee  to  maintain  his  claim  depends 
upon  the  construction  of  the  will  of  Lydia  Lathan.  The  rul- 
ing question  in  the  case,  shortly  stated,  is  this :  Does  the  will 
devise  to  Samuel  B.  Maun  an  estate  in  fee  vesting  absolutely 
when  his  youngest  child  attains  full  age,  or  does  it  vest  the 
fee  jointly  in  him  and  his  children  living  at  the  time  of  the 
death  of  the  testatrix  ? 

Where  a  deed  or  a  will  uses  the  word  "  heirs,"  and  uses  it 
in  its  ordinary  legal  signification,  a  fee  is  vested  in  the  first 
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taker.  This  is  the  effect  and  force  of  the  rule  in  Shdley^s 
Case,  1  G).  88,  and  that  rule  enters  into  our  law  as  a  rule  of 
property.  Borden  v.  Gaiewoody  1  Ind.  107  ;  Doe  v.  Jackman, 
5  Ind.  283;  Siceloffy.  Redman,  26  Ind.  251 ;  McCrayv.  Lipp, 
35  Ind.  116;  Andrews  v.  Spurlin,  35  Ind.  262 ;  Ganzcdesy. 
BaHon,  45  Ind.  295 ;  Maxwell  v.  Featherston,  83  Ind.  339.  If 
the  will  under  discussion  is  governed  by  that  rule,  Samuel  B. 
Mann,  the  first  taker,  took-an  estate  in  fee.  Whether  the  will 
is  or  is  not  governed  by  that  rule  depends  upon  the  answer  to 
the  question  whether  there  is  anything  in  the  situation  of  the 
parties,  or  in  the  context  of  the  instrument,  plainly  indicating 
an  intention  to  assign  to  the  words  of  limitation  a  meaning 
different  from  their  ordinary  legal  signification. 

There  is  a  material  difference  between  deeds  and  wills,  and 
much  more  liberality  is  exercised  in  the  construction  of  the 
latter  instruments  than  in  the  former,  for,  where  a  will  is 
presented  for  construction,  the  chief  effort  of  the  courts  is  to 
-discover  and  carry  into  execution  the  intention  of  its  author, 
and  to  this  end  minor  considerations  are  subordinated.  Brooks 
V.  Evetts,  33  Texas,  732.  But,  while  this  is  true,  it  also  true, 
that  where  woids  of  definite  legal  meaning  are  employed,  they 
will  be  assigned  that  meaning,  unless  the  context  of  the 
instrument  makes  it  plain  that  the  testator  employed  them  in 
a  different  sense. 

In  Nelson  v.  Davis,  35  Ind.  474,  the  court  quoted  the  state- 
ment of  Chancellor  Walworth,  made  in  Schoowmaker  v. 
Shedy,  3  Denio,  485,  that  "  The  word  children,  in  its  pri- 
mary or  natural  sense,  is  always  st  word  of  purchase,  and  not 
a  word  of  limitation ;  and  the  word  issue  is  very  frequently  a 
word  of  purchase  also.  But  heirs,  and  heirs  of  the  body,  are  in 
their  primary  and  natural  sense  words  of  limitation,  and  not 
of  purchase."  The  definition  adopted  by  the  Chancellor  is  one 
that  has  long  been  recognized  and  accepted  by  the  courts,  and 
the  strictness  with  which  they  have  adhered  to  this  definition 
has  exercised  a  potent  influence  upon  the  disposition  of  lands 
by  deeds  and  wills.     2  Redf.  Wills,  67;  3  Jarman  Wills  (5 
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Am.  ed.)  115.  The  word  "heirs'^  written  in  a  deed  or  will 
is  one  of  great  power,  and  its  force  is  not  impaired  by  the 
mere  use  of  negativing  or  restraining  words.  Fearne  ex- 
presses this  doctrine  in  very  strong  words,  for  he  declares 
that  "the  most  positive  direction'^  will  not  defeat  the  oper- 
ation of  the  rule  in  Shelley' 8 -Case,  2  Fearne  Remainders,  sec- 
tion 453.  It  may  be  that  this  statement  of  the  law  is  some- 
what too  strong  under  the  doctrine  of  later  cases,  but  cer- 
tainly the  law  is  that  mere  negativing  words  can  not  restrain 
or  impair  the  force  of  the  word  "  heirs.^^  3  Jarman  Wills 
(5  Am.  ed.)  115. 

We  have  no  doubt  that  the  word  "  heirs  "  may  be  construed 
to  mean  children  where  it  is  plain  that  the  testator  employed 
it  in  that  sense.    Ridgeway  v.  Lanphear,  pod,  p.  251 ;  HvJl 
V.  Seals,  23  Ind.  25;  Star  Glass  Go.  v.   Morey,  108  Mass. 
/j70;  ScoU  v.  Guernsey,  48  N.  Y.  106;    Urich's  Appeal,  86 
Pa.  St.  386 ;  S.  C,  27  Am.  R.  707;  King  v.  Beck,  15  Ohio, 
559 ;  Guthri^s  Appeal,  37  Pa.  St.  9 ;  Jordan  v.  Adams,  9  C. 
B.  (N.  S.)  483;  NoHh  v.  Martin,  6  Sim.  266.     While  it  is 
true  that  the  word  "  heirs  "  may  be  explained  to  mean  children, 
it  is  also  true  that  this  meaning  can  not  be  assigned  to  the  word 
unless  it  very  clearly  aj^ears  that  it  was  employed  by  the 
testator  in  that  sense.     The  courts  have  used  very  strong  lan- 
guage upon  this  subject.     In  one  case  Lord  Redesdale  said : 
**  The  rule  is,  that  the  technical  words  shall  have  their  legal 
effect,  unless,  from  subsequent  inconsistent  words,  it  is  very 
clear  that  the  testator  meant  otherwise.^'     Jesson  v.  Wright,  2 
Bligh  (H.  L.  Cas.)  1,  56.     Stronger  still  is  the  statement  of 
Lord  Dexman,  who  said :    "  Technical  words,  or  wojds  of 
known  legal  import,  must  have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless  those  inconsistent 
words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that 
the  testator  did  not  mean  to  use  the  technical  words  in  their 
proper  sense.^^     Doe  v.  Gallini,  5  Barn.  &  Adol.  621.     Red- 
field  says  :     "  G)njectur€f,  doubt,  or  even  equilibrium  of  ap- 
VoL.  99.— 13 
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parent  intentioD,  will  not  suffice."  2  Redf.  Wills  (2  ed.)  67 ; 
Guthrie's  Appeal,  supra;  Jordan  v.  Adanis,  supra;  Poole  v. 
Poole,  3  B.  &  P.  620;  Doebler's  Appeal,  64  Pa.  St.  9. 

The  language  employed  by  the  testatrix  in  the  final  clause 
of  the  last  item  of  the  will  is,  "  upon  the  happening  of  which 
event  it  is  my  Avill  and  pleasure  that  the  fee  simple  of  said 
land  shall  then  vest  absolutely  in  the  said  Samuel  B.  Mann 
and  his  heirs,  and  may  by  him  or  them  be  disix)sed  of  as  he 
or  they  may  judge  best  for  his  or  their  interest,"  and  this 
clause  certainly  does  not  evince  an  intention  to  use  the  word 
"heirs"  as  meaning  children;  so  far,  indeed,  is  it  from  doing 
this  that  it  does  the  exact  opposite,  for  it  in  terms  vests  a  fee 
in  Mann  and  his  heirs  and  declares  that  he  may  dispose  of 
the  estate,  or  that  his  heirs  may  do  so.  If  we  ascribe  to  this 
language  its  usual  force  and  effect,  we  are  carried  to  the  con- 
clusion that  the  testatrix  intended,  that  upon  the  happening 
of  the  designated  event  Samuel  B.  Mann  should  be  invested 
with  an  absolute  power  of  disposition,  but  that  if  he  died 
without  exercising  this  right,  then  his  heirs  should  be  in- 
vested with  it,  and  this  conclusion  makes  it  apparent  that  the 
word  "  heirs  "  was  employed  in  its  technical  sense.  The  right 
of  disposition  is  first  vested  in  Samuel  B.  Mann,  and  this  is 
in  exact  agreement  with  the  technical  import  of  the  term 
"  heirs,"  as  well  as  with  the  phrase,  "  the  fee  simple  of  said 
land  shall  then  vest  absolutely  in  the  said  Samuel  B.  Mann 
and  his  heirs."  The  language  employed  in  describing  the 
power  of  alienation  does  not  import  a  joint  power,  but  a  sev- 
eral one;  for  the  disjunctive  form  of  the  conjunction  is  used, 
and  the  effect  is  to  declare  that  eitJher  may  dispose  of  the  es- 
tate, postponing,  however,  the  rights  of  those  who  may  be- 
come heirs  to  those  of  the  person  first  named.  Ab  Mann 
could  have  no  heirs  during  his  life,  the  power  of  disposition 
was  first  and  fully  in  him  as  the  first  taker,  and  in  his  heirs 
on^y  upon  his  decease,  and,  without  any  express  provision  to 
that  effect,  this  would  have  been  the  force  of  the  words  "  fee 
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simple  "  as  well  as  of  the  word  "  heirs.''  1  Preston  Estates, 
71,  72,  73. 

Superadded  words,  which  merely  describe  or  specify  the  in- 
cidents  of  the  estate  created  by  such  a  word  of  limitation  as 
"  heirs,"  do  not  cut  down  the  interest  of  the  devisee.  If  we 
regard  as  explanatory  the  words  which  follow  the  term  "  his 
heirs"  in  the  will  under  examination,  then,  unless  we  wrench 
them  from  their  natural  meaning,  we  must  treat  them  as  more 
specifically  describing  the  duration  of  the  estate  devised,  for 
these  words  do  not  detract  from  the  force  of  the  word  "  heirs," 
but,  if  that  be  possible,  add  to  its  force,  because  they  describe 
an  absolute  power  of  alienation,  which  is  one  of  the  chief  inci- 
dents of  the  estate  which  the  use  of  the  word  "  heirs  "  operates 
to  create.  It  may  not  have  been  necessary  to  describe  a  power 
incident  to  the  estate  created,  but  that  an  unnecessary  thing 
was  done  can  not  break  the  force  of  what  the  books  often 
say  is  "a  powerful  word."  "The  proper  and  technical 
niode  of  limiting  an  estate  in  fee  simple,"  says  Mr.  Jarman, 
"  is  to  give  the  property  to  the  devisee  and  his  heirs  or  to 
him,  his  heirs  and  assigns  forever."  3  Jarman  Wills,  30. 
These  words  were  here  used,  and,  as  we  have  seen,  it  is  the 
duty  of  the  courts  to  affix  to  technical  words  their  usual 
meaning,  unless  there  is  a  clear  manifestation  of  a  purpose  to 
use  them  in  a  different  sense,  and  here  the  explanatory  words, 
instead  of  manifesting  such  a  contrary  intention,  exhibit  an 
entirely  different  one,  for  they  particularize  incidents  of  the 
very  estate  which  the  technical  words  describe  and  devise. 

It  is  contended  that  the  word  "  or  "  should  be  read  as  "and" 
^vhere  it  occurs  in  the  clauses  regarding  the  disposition  of  the 
land  devised  to  Samuel  B.  Mann  and  his  heirs.  It  is  un- 
questionably true  that  the  word  "  or  "  may  often  be  assigned 
a  conjunctive  instead  of  a  disjunctive  effect.  1  Redf.  Wills, 
471 ;  1  Jarman  Wills,  419.  But  changes  of  this  nature  are 
only  made  where  it  is  clearly  necessary  to  effectuate  the  in- 
tention of  the  testator,  or  give  meaning  and  force  to  the  will. 
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The  rule  has  long  been  settled  that  the  word  "or^'  will  be 
read  "and^'  when  it  is  necessary  to  give  eflTect  to  the  words 
creating  an  estate  of  inheritance,  but  we  know  of  no  case 
holding  that  the  word  "  or  '^  will  be  read  "  and  '^  for  the  pur- 
pose of  defeating  the  effect  of  words  accurately  and  clearly 
devising  an  estate  of  that  nature.  Right  v.  Day,  16  East,  67 ; 
Bead  v.  Sndl,  2  Atk.  642 ;  Harrison  v.  Bowe,  3  Jones  Eq. 
478.  The  word  "  heirs  "  is  one  of  dominating  force,  and  it 
may  sometimes  compel  a  change  of  subordinate  connective 
words,  but  connective  words  can  not  be  changed  when  they 
are  in  harmony  with  the  controlling  provisions  of  the  will ; 
much  less  can  they  be  changed  when  the  ruling  words  of  the 
instrument  would  be  weakened  or  obscured  by  the  change. 
1  Preston  Estates,  367.  It  is  only  in  clear  cases  that  courts 
ever  venture  to  make  changes.  No  word,  great  or  small,  can 
be  changed,  except,  to  borrow  a  phrase  from  Redfield,  upon 
"the  clearest  certainty."  1  Redf.  Wills,  471;  Holcombex. 
Lake,  4  Zab.  686. 

It  is  no  slight  obstacle  to  the  success  of  the  appellee  that  it 
becomes  necessary  for  him  to  require  that  the  courts  wrench 
the  well  known  term  "  heirs "  from  its  legal  meaning,  and 
also  change  the  words  of  the  will  by  substituting  words  not 
found  in  it  for  those  that  are.  The  obstacle  is  all  the  greater, 
because  the  explanatory  words  of  the  instrument  fully  har- 
monize with  its  technical  terms,  and  add  to  their  force,  thus 
tending,  with  great  power,  to  show  that  the  intention  of  the 
testator  was  to  devise  just  such  an  estate  as  the  technical 
words  employed  would  do  if  they  stood  alone. 

The  devise  of  the  income  of  the  land  to  Samuel  B.  Mann 
until  his  youngest  child  shall  become  of  age  is  neither  unin- 
telligible, nor  is  it  inconsistent  with  the  theory  that  the  tes- 
tatrix intended  that  he  should  take  a  fee  upon  the  happening 
of  that  event,  nor  does  it  even  make  an  unreasonable  testa- 
mentary disposition  of  the  land.  It  is  perfectly  reasonable  to 
presume,  what,  in  truth,  the  language  plainly  imports,  that 
the  testatrix  meant  to  deprive  him  of  the  power  of  disposing 
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of  the  property  so  long  as  his  children  were  unable  to  make 
their  way  in  the  world,  so  that  he  should  have  means  of  sup- 
porting them  that  he  could  not  fritter  away  or  lose  by  spec- 
ulation or  mismanagement.  It  may  well  be  that  sh^  meant 
that  as  long  as  his  children  were  not  of  age  the  power  of  dis- 
position should  be  fettered,  and  that  as  soon  as  they  attained 
fiill  age  he  should  have  complete  power  over  the  property  to 
do  with  it  as  be  chose.  Such  a  scheme  of  testamentary  dispo- 
sition is  quite  intelligible  and  perfectly  reasonable,  and  in  this 
instance  entirely  consistent  with  the  whole  frame  and  tenor 
of  the  will.  More  apt  technical  words  to  vest  an  estate,  ripen- 
ing into  an  absolute  and  unconditional  fee  upon  the  happen- 
ing of  a  prescribed  condition,  could  not  have  been  chosen,  than 
those  adopted,  and  these  words  are  in  harmony  with  the  gen- 
eral scheme  evidenced  by  the  whole  tenor  of  the  instrument 
by  which  the  testatrix  declared  her  intention  regarding  the 
disposition  of  her  land. 

The  only  persons  designated  as  devisees,  direct  or  remote, 
are  Samuel  B.  Mann  and  his  heirs.  There  is  not  a  word  ex- 
pressive of  an  intention  to  give  to  him  and  to  his  children. 
The  youngest  fehild  is  not  mentioned  as  a  devisee,  nor  is  any 
child ;  the  reference  to  the  youngest  child  is  simply  for  the 
purpose  of  confining  the  conditional  devise  to  a  fixed  time, 
namely,  the  time  when  that  child  attains  full  age.  It  is  only 
in  this  connection  that  the  word  "  child  "  is  used ;  it  is  not 
used  as  descriptive  of  the  object  of  the  testatrix's  bounty ;  it 
is  simply  used  as  marking  the  time  when  the  devisee's  estate 
shall  ripen  into  an  absolute  fee  simple.  It  is  declared  that  upon 
the  event  of  the  youngest  child's  attaining  full  age,  the  fee 
simple  of  said  land  shall  then  vest  absolutely  in  said  Samuel  B. 
Mann  and  his  heirs ;  but  it  is  not  intimated,  directly  or  indi- 
rectly, that  it  shall  vest  in  him  and  his  children.  It  would  be 
a  violent  stretch  of  judicial  power  to  thrust  in  devisees  neither 
named  nor  described  in  the  will.  Had  the  word  "  child ''  been 
used  for  any  other  purpose  than  that  of  fixing  the  time  when 
the  estate  should  enlarge  into  a  fee,  there  would  be  much 
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more  force  in  the  contention  of  the  appellee,  but  it  was  used 
for  that  and  no  other  purpose. 

It  is  by  no  means  uncommon  to  affix  conditions  to  a  devise, 
and  a  less  estate  may  be  granted  to  continue  until  the  happen- 
ing of  a  prescribed  event,  then  to  enlarge  into  an  absolute 
fee.  This  is  what  the  will  now  before  us  does.  In  the  present 
case  both  the  particular  estate  and  the  remainder  are  in  Samuel 
B.  Mann,  and  the  only  doubt  is  whether  the  estate  can  be  said 
to  have  ever  been  a  defeasible  one.  BorO'Ston's  Case,  3  Coke, 
19;  Goodtitle  v.  Whitby,  1  Burr.  228;  Doe  v.  Lea,  3  T.  R. 
41;  Doe  v.  Ewart,  7  Ad.  &  Ell.  636;  Boome  v.  Phillips,  24 
N.  Y.  463;  Phipps  v.  Ackers,  9  CI.  &  F.  583;  Edioards  v. 
Hammond,  3  Lev.  132. 

It  is  the  theory  of  the  law  that  the  particular  estate  and 
the  remainder  form  one  united  estate,  and  that  the  whole  es- 
\  tate  issues  out  of  the  grantor  at  the  same  time,  and  if  this 
be  true,  as  it  undeniably  is,  it  would  seem  that  the  fee  vests 
at  once  in  the  person  to  whom  both  the  particular  estate  and 
the  remainder  are  devised.  2  Washb.  R.  P.  (4th  ed.),  582, 
696;  4  Kent  Com.  (12th  ed.)  199;  Brattle  Square  Church  v. 
Grant,  3  Gray,  142;  2  Bl.  Com.  166. 

We  need  not,  however,  decide  the  question  whether  the  es- 
tate in  fee  vested  absolutely  in  Samuel  B.  Mann  at  the  time 
of  the  testatrix's  death,  for,  conceding  that  he  took  only  a 
conditional  fee,  still,  as  the  condition  upon  which  the  estate 
w^as  granted  had  happened,  his  rights  became  absolutely 
vested.  If  the  estate  was  a  conditional  fee,  it  became  abso- 
lute when  the  contingency  arose  which  destroyed  the  force  of 
the  condition.  1  Preston  Estates,  476.  We  think  that  the 
devise  must  be  regarded  as  creating  a  conditional  or  limited 
fee,  restricting  the  right  of  alienation  until  the  youngest  child 
of  the  devisee  arrives  at  full  age. 

A  conditional  fee  may  be  created  by  a  will  as  well  as  by  a 
deed,  and,  as  Preston  says,  "  The  existence  of  the  condition 
precludes  the  estate  of  that  simplicity  which  is  the  essential 
quality  of  a  fee  simple.''  1  Preston  Estates,  475,476.  The  ex- 
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istence  of  a  condition  subsequent  does  not,  however,  destroy 
the  inheritable  character  of  the  estate.  In  the  devise  contained 
in  the  will  before  us,  the  condition  is  one  restraining  the  power 
of  alienation  until  a  definite  and  specified  time.  Conditions 
like  the  one  written  in  this  will  are  effective,  for  they  do  not 
unreasonably  restrict  the  power  of  alienation.  Langdon  v. 
Ingram,  28  Ind.  360;  1  Washb.  R.  P.,  top  p.  80,  side  54. 

Counsel  for  appellee  assert  that  "  There  is  no  question  that 
the  will  gives  to  Samuel  B.  Mann  a  fee  simple  to  an  undi- 
vided part.  The  only  question  is  whether  Samuel  B.  Mann 
became  vested  with  a  fee  simple  title  to  the  whole.^'  The 
<lifficulty  of  maintaining  the  appellee's  position  is,  that  all 
the  granting  or  devising  words  in  the  will  import  a  several 
right  in  the  devisee  named,  and  do  not  imply  a  joint  estate 
in  him  and  others.  (ySrien  v.  Heeney,  2  Edw.  Ch.  242.  To 
sustain  this  position  all  the  words  importing  a  several  estate 
must  be  changed  so  as  to  make  them  describe  a  joint  estate. 
"To  reach  this  conclusion  it  is  not  only  necessary  to  change 
the  word  ^' or''  into  "and,"  but  it  is  also  necessary  to  change 
the  singular  pronoun  "  he  "  into  the  plural  "  they."  We  have 
iilready  seen  that  changes  are  never  made  unless  there  is  an 
imperious  necessity,  and  there  is  here  no  such  necessity,  for 
the  general  frame  of  the  will  indicates  an  intention  to  make 
the  devisee  named  the  recipient  of  the  bounty  of  the  testa- 
trix. But  there  are  also  the  words  "  Samuel  B.  Mann  and 
his  heirs,"  still  further  manifesting,  and  in  the  most  appro- 
priate legal  terms,  the  intention  to  bestow  the  estate  upon 
one  person  and  not  upon  three  persons. 

It  is  said  that  no  one  can  have  an  heir  during  his  life,  and, 
therefore,  that  the  words  "  his  heirs"  mean  his  children.  The 
premise  is  true,  but  the  conclusion  does  not  follow.  A  de- 
vise to  a  man  and  his  heirs  vests  an  estate  of  inheritance 
which  will  go  to  the  legal  heirs,  whether  they  are  children  or 
other  kinsmen.  At  common  law  the  word  "  heir"  or  "  heirs." 
was  the  strongest  term  that  could  be  used  to  create  a  fee,  and 
in  many  cases  was  indispensably  necessary  to  create  such  an 
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estate.  It  can  not,  therefpre,  be  logically  possible  that  be- 
cause the  term  "  heirs''  is  used  the  devise  is  limited  to  chil- 
dren and  the  estate  of  the  first  taker  cut  down  to  an  estate 
for  life.  If  this  conclusion  be  just,  then  for  many  centuries 
courts  and  authors  have  given  a  radically  erroneous  meaning- 
to  the  words  "  his  heirs.'' 

The  argument  that,  because  the  devisee  named  has  living^ 
children  at  the  time  the  will  was  made,  the  words  "his  heirs "^ 
mean  his  children,  proves,  if  it  proves  anything,  too  much,, 
and  thus  works  its  own  overthrow.  If  this  argument  be 
sound,  then  all  devises  using  those  words  create  only  a  life-es- 
tate if  there  are  children  of  the  devisee  living,  and  that  this 
is  not  true  all  the  cases  upon  the  subject  declare  in  most  em- 
phatic terms.  If  the  words  used  are  such  as  create  an  estate 
in  fee,  that  estate  the  devisee  takes,  no  matter  whether  he  has 
or  has  not  living  children.  The  argument  finds  no  support 
from  any  decision,  nor  can  it  be  supported  on  principle ;  it  is, 
indeed,  flatly  opposed  on  all  sides,  for  the  term  "heirs"  is 
the  term,  which,  of  all  others,  most  strongly  expresses  an  in- 
tention not  to  limit  the  estate  to  the  children,  but  to  bestow 
it  in  the  most  ample  manner  upon  the  devisee  who  first  takes 
the  estate. 

In  the  case  of  Vannorsdall  v.  Van  Deventer,  51  Barb.  137, 
the  will  gave  to  the  wife  of  the  testator  all  of  his  real  estate 
during  her  lifetime,  and  then  proceeded  as  follows :  ^^ Fourth, 
I  give  and  bequeath  to  the  legal  heirs  of  my  brother,  Abrani 
Vannorsdall,  deceased.  Fifth,  And  the  legal  heirs  of  my  sis- 
ter, Maria  Snyder,  deceased.  Sixth.  I  give  and  bequeath  ta 
the  heirs  of  my  brother-in-law,  William  Van  Deventer,  all  my 
real  estate  at  the  death  of  my  wife,  Elizabeth,  to  be  divided 
equally  between  each  of  the  heirs  above  named  after  the  de- 
cease of  my  wife,  Elizabeth  Vannorsdall."  The  court  held 
that  the  word  "  heirs  "  should  be  held  to  mean  children  of  the 
persons  named.  There  are  several  points  of  difierence  be- 
tween the  will  in  that  case  and  the  one  in  this,  but  it  is  only 
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necessary  to  name  one  to  show  that  the  two  cases  are  gov- 
erned by  entirely  different  principles.  In  the  case  cited  the 
words  of  inheritance^  "  legal  heirs/^  did  not  follow  the  name 
of  the  first  taker ;  here  they  do.  What  has  been  said  respecting 
the  difference  between  the  case  cited  and  the  present  is  equally 
true  of  the  case  of  Heard  v.  Hwton,  1  Denio,  165.  It  em- 
phasizes this  difference  to'note  that  in  the  case  just  named  the 
contention  was  that  the  first  taker  took  a  fee,  not  by  force  of 
words  creating  such  an  estate,  but  by  implication  arising  out 
of  the  fiu^t  that  he  paid  a  legacy  charged  upon  the  land  de- 
vised. The  point  decided  in  Simjns  v.  Oarrot^  1  Dev.  &  Batt» 
Eq.  393,  was  this :  "A  legacy  to  the  lawful  heirs  of  A.,  when 
it  appears  in  the  will  that  he  is  living,  is  equivalent,  as  a  de- 
scription, to  a  legacy  to  his  next  of  kin,  or  to  his  children." 
Here  the  devise  is  to  "  Samuel  B.  Mann  and  his  heirs,"  and 
this  statement  of  itself  fully  exhibits  the  difference  between 
the  two  cases.  .  The  devise  in  Burchett  v.  Durdant,  2  Vent. 
311,  was:  "  I  give  to  my  cousin  John  Higden  and  his  heirs,. 
during  the  life  only  of  Robert  Durdant  my  kinsman,  all  those 
my  messuages,  etc.,  in  Chobham  in  the  county  of  Surrey ;  upon 
this  trust  and  confidence,  that  he  the  said  John  Higden  and 
his  heirs,  shall  permit  and  suffer  the  said  Robert  Durdant, 
during  his  life,  to  have  and  receive  the  rents  and  profits^ 
thereof,  which  shall  yearly  grow  due  and  payable.  *  *  And 
from  and  after  the  decease  of  Robert  Durdant,  then  do  I  give 
said  lands  and  premises  in  Chobham  unto  the  heirs  males  of 
the  body  of  him  the  said  Robert  Durdant  now  living,  and 
to  such  other  heirs  male  and  female  as  he  shall  hereafter 
happen  to  have  of  his  body ;  and  for  want  of  such  heirs,  then 
to  the  use  and  behoof  of  my  cousin  Gideon  Durdant  and  the 
heirs  of  his  body." 

The  holding  of  the  court,  as  the  reporter  gives  it,  was : 
^'  That  this  was  a  remainder  vested  in  Gfeorge  Durdant ;  for 
the  remainder  being  limited  to  the  heirs  of  the  body  of  Rob- 
ert Durdant,  now  living,  and  George  being  found  to  be  then  the 
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only  son,  it  was  a  sufficient  designation  of  the  person,  and  as 
much  as  if  it  had  been  said,  to  his  heir  apparent,'^  and  that 
*^  George  Durdant  took  an  estate  tail."  In  the  case  under  im- 
mediate mention  the  words  of  inheritance  were  not  coupled 
with  the  name  of  the  devisee,  but  the  devise  was  definitely 
and  expressly  to  him  during  his  life.  The  words  "to  his 
heirs  "  are  found  in  a  distinct  clause,  reading :  "And  from  and 
after  the  decease  of  Robert  Durdant,  then  do  I  give  the  said 
lands  and  premises  in  Chobham  unto  the  heirs  males  of  the 
body  of  him  the  said  Robert  Durdant  now  living."  There  was 
no  first  taker  of  the  fee  named  coupled  with  words  of  limi- 
tation, but  words  describing  persons  who  should  take  after  the 
life  expired  are  used.  It  is  plain  that  this  clause  described  a 
person,  or  a  class,  who  were  to  take,  and  that  as  the  devise  to 
the  ancestor  was  during  life,  and  as  there  were  no  words  of 
limitation  coupled  with  his  name,  the  persons  described,  as 
devisees  of  the  fee,  took  by  virtue  of  the  devise,  and  not  by 
inheritance.  In  the  case  at  bar  the  words  of  limitation  are 
appropriately  coupled  with  the  name  of  the  devisee,  and  there 
are  no  words  descriptive  of  a  class,  or  of  a  person,  except  the 
named  devisee ;  all  the  words  employed  are  words  of  limita- 
tion directly  annexed  to  the  name  of  the  first  taker,  and  their 
effiict  is  to  measure  the  extent  of  the  estate  devised  to  the  first 
named  devisee.  In  Darbison  v.  Beawmont,  1  P.  Wms.  229, 
the  testator,  aft;er  devising  the  estate  to  trustees  for  a  term  of 
years,  settled  it  on  "  the  first  son  of  his  body  lawfully  begotten, 
and  the  heirs  male  of  such  first  son,  lawfully  issuing,"  and 
this  was  held  to  be  a  description  of  the  person  entitled  to 
take.  In  the  case  cited  there  was  no  devise  with  words  of 
limitation  to  a  designated  person.  There  was  nothing  more 
than  a  description  of  the  person  entitled  to  take  the  inheri- 
tance, and  this  distinguishes  the  case«from  the  class  to  which 
the  present  belongs.  It  would  have  been  very  difibrent  if, 
in  the  case  cited,  a  first  taker  had  been  designated,  and  his 
name  followed  by  words  of  limitation,  but  there  was  nothing 
of  the  kind  in  the  will. 
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Where  the  appropriate  words  of  limitation  follow,  and  are 
appropriately  connected  with  the  name  of  the  first  taker,  an 
estate  in  fee  is  created  unless  the  superadded  words  clearly 
cut  down  the  estate.  This  is  an  old  and  firmly  established 
rule,  and  we  have  not  travelled  an  untrodden  path  in  reach- 
ing the  conclusion  that  the  words  of  limitation,  coupled  with 
the  name  of  the  devisee,  do  not  describe  a  class  who  are  to 
take  by  devise,  but  operate  to  vest  in  the  first  taker  an  es- 
tate in  fee  simple.  In  the  case  of  Jack  v.  Fetherston,  9 
Bligh,  237,  the  subject  received  a  thorough  discussion.  Tin-  * 
DAL,  C.  J.,  in  the  course  of  his  opinion,  said :  "  The  words 
which  first  occur  in  the  devise,  ^  I  give  to  my  kinsman  Wil- 
liam Fetherston  and  his  heirs  male  my  real  estates,^  do,  in  a 
will,  give  to  the  devisee  a  clear  and  unequivocal  estate  tail. 
The  only  question  therefore  is,  whether  the  words  which  fol- 
low do  with  equal  clearness  and  certainty  cut  down  the  es- 
tate tail  so  given  to  the  devisee  into  an  estate  for  life,  and  make 
his  sons  to  take  estates  tail  as  purchasers,  instead  of  by  limi- 
tation.'' In  Poole  V.  Poole,  3  B.  &  P.  620,  Lord  Alvan- 
LEY  said :  "  The  first  taker"  shall  be  held  to  have  an  estate 
tail  "  where  the  devise  to  him  is  followed  by  a  limitation  to  the 
heirs  of  his  body,  except  where  the  intent  of  the  testator  has 
appeared  so  plainly  to  the  contrary  that  no  one  could  misun- 
derstand it."  The  case  of  Toller  v.  Aitwood,\h  Q.  B.  929,  is  not 
unlike  the  present ;  there  the  devise  was  to  E.  for  her  separate 
use  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  heirs  male  of  the  body  of  E. 
to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  and  to  his  heirs  and  assigns  forever,  and  it  was  held 
that  the  words,  "  who  shall  live  to  attain  the  age  of  twenty- 
one  years,"  could  not  restrict  the  force  of  the  words  of  limi- 
tation contained  in  the  devise,  and  that  E.  took  an  estate  tail. 
There  are  very  many  other  cases  declaring  this  doctrine. 
MUh  v.  Seward,  1  J.  &  H.  733 ;  Grimson  v.  Downing,  4 
Drew.  125;  Anderson  v.  Anderson,  30  Bcav.  209;  Moore  v. 
Brooks,  12  Gratt.  135 ;  Tipton  v.  LaRose,  27  Ind.  484 ;  Small 
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V.  Howland,  14  Ind.  592.  In  attaching  great  weight  to  the 
words  of  limitation^  "  his  heirs/'  used  as  they  are  in  close  con- 
junctioti  with  the  name  of  the  first  taker  in  the  devise  before 
us,  we  do  no  more  than  obey  a  rule  which  has,  as  Chancellor 
Kent  says,  for  more  than  five  hundred  years  formed  part  of 
the  law,  and  upon  which  this  court  has  again  and  again  built 
its  judgments.  In  thus  regarding  the  words,  we  bring  this 
case  within  the  great  class  of  cases  found  in  the  books,  and 
distinguish  it  fix)m  the  class  of  cases  represented  by  Bur- 
chett  V.  Durdant,  supra,  and  Darbison  v.  Beaumonty  supra. 
The  class  represented  by  these  cases  is,  in  numbers,  very  lim- 
ited, and  in  character  somewhat  anomalous,  but  there  is  noth- 
ing in  the  decisions  in  the  cases  belonging  to  that  class  which 
antagonizes  the  great  rule  of  property  which  controls  cases 
like  the  one  at  bar.  In  all  of  the  cases  represented  by  Bur- 
chett  V.  Durdanty  supra,  and  Darbison  v.  Beaumont,  supra  ^ 
the  words  of  the  devise  were  to  the  heirs  of  a  person  named,, 
not  to  a  named  person  and  his  heirs,  as  ^^  to  the  heirs  of  Robert 
Durdant,*'  and  this  phrase  is  rightly  construed  to  mean  kins- 
men, for,  otherwise,  there  would  be  no  one  capable  of  taking, 
becaiise  no  man  can  have  heirs  during  life ;  but  where  the  de- 
vise is  to  A.  and  his  heirs,  there  is  a  person  capable  of  taking 
the  whole  estate,  and  with  his  name  are  connected  words  of 
limitation  describing  such  an  estate.  If,  in  the  case  of  Bur-- 
chett  V.  Durdant,  supra,  the  devise  had  read  to  Robert  Dur- 
dant  and  his  heirs,  then  the  case  would  have  been  in  princi- 
ple like  the  one  in  hand ;  but  there  was  no  such  provision. 
There  was  a  provision  essentially  different,  describing  a  class 
who  were  to  take,  and  excluding,  in  unmistakably  plain  terms, 
the  first  taker  from  anything  more  than  a  life-estate. 

Judgment  of  the  general  term  of  the  superior  court  re- 
versed, with  costs. 

Filed  Dec.  12,  1884.    Petition  for  a  rehearing  overruled  Feb.  20,  1885. 
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No.  11,477.  I^jg^ 

SHELBYVIIiLE  AND  BrANDYWINE  TuRNPIKE  COMPANY  ET  W""a05 

^  ll»4    213 

AL.  V.  Green.  I135  564. 


New  Tbial. — special  Findings, — Practice, — Where  the  court  finds  the  facts 
specially  with  its  conclusions  of  law,  matters  not  in  issue,  or  which,  in 
Tiew  of  the  facts  found,  are  immaterial,  need  not  be  foun^,  and  the 
omission  to  find  them  is  not  cause  for  a  new  trial. 

Watercourse.  —  Levees. — Injunction, — EaaemenL — One  may,  by  levees  on 
his  own  land,  protect  it  from  overflow  by  floods,  not,  however,  obstruct- 
ing the  channel  of  any  stream ;  and  for  this  purpose  he  may  make  his 
levee  over  the  way  of  a  turnpike  company  having  an  easement  upon  his 
land,  not  injuring  the  use  of  the  way,  and  though  his  levee  cause  a 
greater  overflow  of  water  upon  the  land  of  others,  and  upon  the  turn- 
pike elsewhere,  his  levee  will  be  protected  by  injunction. 

From  the  Shelby  Circuit  Court. 

JB.  F.  Love,  A.  Major  and  H^  C.  Morrhony  for  appellants. 

jP.  JB.  Adams  and  L,  T,  Michener,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  complaint  for  an  injunction 
by  the  appellee  against  the  appellants. 

The  complaint  alleges  that  the  turnpike  of  the  defendants 
l)asses  through  the  plaintiff's  land ;  that  the  plaintiff,  on  the 
east  line  of  his  land,  has  built  a  levee  to  prevent  overflow  by 
high  water ;  that  the  levee  and  turnpike  are  united  together 
at  the  sides  and  on  the  top  of  the  turnpike,  but  that  the  levee 
does  not  in  any  way  interfere  with  the  public  or  corporate  use 
of  the  turnpike,  or  of  the  adjacent  ground ;  that  the  defend- 
ants are  wrongfully  entering  on  the  levee  and  detaching  it 
from  the  turnpike  by  removing  the  earth  from  the  levee  for  a 
distance  of  ten  feet,  thereby  exposing  it  to  destruction,  and 
the  plaintiff's  land  to  overflow  from  Blue  river;  that  the 
levee,  as  it  was  built,  will  prevent  such  overflow  from  com- 
ing on  plaintiff's  land,  as  it  often  did,  to  his  great  damage, 
before  said  levee  was  built;  that  if  said  levee  is  detached  from 
said  turnpike  as  aforesaid,  great  and  irreparable  damage  will 
be  suffered  by  the  plaintiff. 

The  defendants  answered  in  three  paragraphs,  of  which  the 
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second  was  the  general  denial.  The  first  and  third  paragraphs 
alleged^  in  substance,  that  the  overflowings  of  Blue  river  had 
always  gone  over  the  plaintiff 's  land  and  returned  into  the 
river  below ;  that  the  plaintiff's  levee  came  upon  the  top  of 
the  turnpike  and  made  it  about  three  feet  higher,  making  a 
sharp  ridge  there  difficult  for  loaded  teams,  and  that  the  effect 
of  the  levee  was  to  flood  the  turnpike,  making  it  impassable^ 
whereby  it  obstructed  the  defendants'  right  of  way,  to  their 
great  damage ;  that  the  plaintiff  built  his  levee  after  being 
notified  by  the  defendants  not  to  do  it ;  that  they  had  only  re- 
moved from  the  top  and  sides  of  their  road  the  dirt  unlaw- 
fully placed  there  by  the  plaintiff,  and  that  this  was  all  they 
intended  to  do. 

The  defendants  also  filed  a  cross  complaint,  alleging,  sub- 
stantially, the  same  matters,  and  claiming  $1,500  damages,  and 
that  the  plaintiff  be  required  to  remove  his  levee  from  the  said 
right  of  way,  and  take  it  down  so  that  it  will  not  injure  the 
defendants'  road. 

The  plaintiff  replied  denying  the  special  defences,  and  he 
answered  the  cross  complaint  by  a  denial.  The  issues  were 
tried  by  the  court  without  a  jury,  and  at  the  request  of  the 
parties  the  court  made  a  special  finding  of  the  facts  and  stated 
the  conclusions  of  law  thereon. 

The  following  are  the  special  findings : 

"1.  At  the  commencement  of  this  suit  the  plaintiff  was 
and  still  is  the  owner  in  fee  simple  and  in  possession  of  the 
real  estate  described  in  the  complaint. 

"  2.  In  1862  and  1863  the  Shelbyville  and  Brandywine 
Turnpike  Company  constructed  a  turnpike  road  from  Shelby- 
ville to  Brandywine  creek,  in  said  county,  which  road  was 
constructed  through  the  lands  of  plaintiff,  described  in  the 
complaint,  and  have  been  in  the  possession  of  said  line  of 
road  since  said  time. 

"4.  That  said  real  estate  is  contiguous  to  a  stream  of 
water,  known  as  Big  Blue  river,  which  flows  along  a  portion 
of  the  cast  and  south  sides  of  plaintiff's  land,  which  will 


NOVEMBER  TERM,  1884. 


207 


Shelbyyille  and  Brandywine  Turnpike  Company  et  al.  v.  Green. 

more  fully  appear  by  reference  to  a  map  attached  hereto,  and 
to  be  considered  as  a  part  of  this  finding,  as  follows,  to  wit : 

"Map  A. 


"  5.  The  greater  portion  of  said  real  estate  lies  in  the  val- 
ley of  said  river,  and  is  what  is  commonly  known  as  bottom 
land,  used  by  the  plaintiff  for  general  farming  purposes,  and 
has  been  so  used  for  many  years. 

"  6.  All  that  portion  of  said  realty  lying  in  said  valley,  at 
the  time  of  building  the  levee  hereinafter  mentioned,  has,  and 
for  a  great  many  years  prior  thereto,  and  before  and  since  the 
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building  of  said  turnpike,  had  been  subject  to  inundation  and 
overflow  by  the  waters  of  said  river  in  time  of  freshets,  when 
the  waters  of  said  river  were  above  the  banks  of  said  river 
and  flowed  over  the  said  turnpike  road,  and  also  spread  over 
said  realty  and  adjoining  lands,  washing  and  carrying  there- 
from fences  and  soil,  and  injuring  and  destroying  crops  grow- 
ing thereon,  to  the  great  damage  of  the  plaintiff  and  the 
turnpike  company. 

"  7.  In  the  summer  and  fall  of  1881  and  1882,  the  plain- 
tiff constructed  and  now  maintains  an  earthen  levee  or  em- 
bankment on  the  east  side  of  said  real  estate,  but  within  the 
boundaries  thereof,  for  the  purpose  of  protecting  his  said 
crops  and  realty  from  the  washing  of  the  high  \^ater8,  inci- 
dent to  the  overflow  of  the  high  waters  and  freshets  from 
said  river,  which  will  be  learned  and  its  relation  to  said  land 
will  more  fully  appear  by  reference  to  the  map  herewith. 

"  8.  The  plaintiff  built  and  constructed  said  levee  against 
and  upon  the  embankment  and  road-bed  of  said  turnpike, 
where  it  crosses  the  east  line  of  said  lands  of  plaintiff,  so  that 
the  levee  and  turnpike  are  united  together  at  the  sides  and  on 
the  top  of  the  tnrnpike,  but  said  levee  or  embankment  does 
not  interfere  with  or  render  inconvenient  the  public  or  cor- 
porate use  of  and  enjoyment  of  said  turnpike  road,  or  the 
adjacent  ground. 

"  9.  At  the  commencement  of  this  suit  Christopher  Hous- 
ton, Samuel  D.  Day  and  Allen  Thomas  were  directors  of  said 
turnpike  road,  and  said  Houston  was  acting  in  the  capacity 
of  superintendent  of  said  road. 

"  10.  At  the  commencement  of  this  suit,  the  said  turnpike 
company,  through  its  superintendent,  Houston,  and  his  em- 
ployees, had  entered  upon  said  levee,  and  were  detaching  it 
from  said  turnpike,  by  removing  the  earth  composing  the  said 
levee  from  the  top  of  the  said  turnpike  where  the  levee  crosses 
it  as  aforesaid,  and  were  removing  the  earth  and  destroying  the 
said  levee  thereon,  and  thereby  exposing  the  said  levee  to  de- 
struction, and  said  real  estate  to  washing  and  overflow  by 
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high  waters  from  said  river,  and  the  defendants  were  threat- 
ening to  and  will  cut  said  levee  from  the  embankment  of  the 
turnpike  and  virtually  destroy  the  same,  unless  enjoined. 

"11.  That  said  levy,  if  not  detached  from  said  turnpike,  and 
if  permitted  to  remain  as  it  was  built,  will  prevent  the  high 
waters  of  said  river  from  overflowing  and  washing  said  real 
estate  to  a  large  extent,  and  will  thereby  prevent  much  dam- 
age to  said  lands  and  to  the  plaintiff. 

"  12.  That,  previous  to  the  construction  of  said  levee,  there 
was  and  still  is  a  depression  washed  out  across  the  lands  of 
plaintiff,  commencing  a  few  rods  from  the  river  bank,  at  the 
bend  of  the  river  where  the  same  turns  in  a  southerly  direc- 
tion, and  when  there  was  a  rise  in  said  river  the  water  passed 
over  said  lands  of  plaintiff. 

'^  13.  That,  in  the  construction  of  said  turnpike,  the  said 
company  took  possession  of  and  occupied  the  right  of  way 
occupied  by  the  said  road-bed  and  embankment,  with  the  con- 
sent of  plaintiff's  grantors,  and  have  continuously  occupied  the 
same  since  he  became  the  owner  of  said  lands  with  his  consent. 
"  14.  That  the  said  company,  in  the  construction  of  their 
road,  did  not,  and  since  that  time  have  not  constructed  any 
ditches  or  drains  through  the  land  of  the  plaintiff. 

"  15.  The  depth  of  the  flow  of  the  high  water,  east  of 
plaintiff's  levee  and  over  said  turnpike  road,  for  the  distance 
of  one-fourth  of  a  mile,  has  been  and  will  be  greater  by  rea- 
son of  the  erection  of  said  levee  than  before ;  that  this  flow  is 
east  of  plaintiff's  lands,  and  where  the  turnpike  road  is  lo- 
cated on  the  lands  of  William  A.  Moore,  from  whence  it  flows 
back  over  the  lands  of  plaintiff  and  said  turnpike  west  of  said 
levee,  and  by  reason  of  checking  the  flow  of  the  water  over 
said  depression  and  the  lands  of  the  plaintiff  rendering  the 
defendants'  road  more  liable  to  be  overflowed  and  damaged  on 
the  lands  of  said  Moore  east  of  the  lands  of  plaintiff  where 
the  road-bed  is  not  so  high  as  said  levee. 
^'  16.  The  said  levee  does  not  obstruct  any  channel  of  said 
Vol.  99.— 14 
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river,  nor  is  any  part  of  said  levee  erected  in  or  across  any 
channel  of  said  river  in  whole  or  in  part. 

"  17.  Soon  after  the  said  turnpike  was  constructed  through 
said  lands,  the  then  owners  of  said  lands  erected  fences  at  the 
sides  of  said  turnpike  embankment,  and  said  fences  have  since 
been  maintained,  and  are  now  where  they  were  originally 
erected. 

"  18.  Before  the  plaintiff  constructed  his  said  levee  the  de- 
fendants, the  said  turnpike  company,  notified  him  not  to  erect 
any  part  of  his  said  levee  on  or  over  their  right  of  way  or 
road-bed. 

"19.  The  defendants  Day  and  Thomas  have  done  no  act 
toward  the  rei](Loval  of  the  plaintiff  ^s  levee  except  while  sit- 
ting as  members  of  the  board  of  directors,  and  acting  for  said 
company,  in  officially  entering  an  order  on  the  books  of  said 
company,  ordering  the  said  Houston  to  remove  said  levee  from 
the  company's  right  of  way,  which  the  said  Houston  was  pro- 
ceeding to  do,  when  this  suit  was  commenced. 

"  20.  The  construction  of  said  levee  on  the  lands  of  said 
plaintiff  prevents  the  flow  of  water  over  his  lands  in  the  time 
of  freshets,  and  thereby  to  some  extent  prevents  the  water 
from  flowing  beyond  the  limits  of  plaintiff's  lands  as  rapidly 
as  it  otherwise  would  do,  and  has  the  effect  to  bank  up  the 
waters  on  the  lands  of  William  A.  Moore  and  on  and  over  the 
turnpike  of  the  defendants^  in  extraordinary  and  unusual 
freshets  or  floods,  and  making  it  more  liable  to  wash  and  be 
destroyed  for  the  distance  of  one-fourth  of  a  mile. 

"21.  The  said  company  obtained  an  easement  over  the  lands 
of  plaintiff  by  going  thereon  and  constructing  their  road  with 
the  consent  of  the  then  land-owners,  and  by  no  other  means." 

Upon  the  foregoing  facts  the  following  were  the  conclusions 
of  law : 

"1.  As  to  the  defendants  Samuel  D.Day  and  Allen  Thomas 
there  is  an  entire  absence  of  proof  to  show  any  personal  lia- 
bility against  either,  and  no  cause  of  action  exists  as  against 
either  of  them. 
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"2.  The  plaintiff,  William  F.  Green,  had  the  legal  right  to 
occupy  the  right  of  way  of  the  said  company  with  his  levee, 
and  build  his  levee  over  the  travelled  track  thereof,  so  that 
he  did  not  obstruct  the  rights  of  said  company,  or  the  public 
right  of  travel  over  the  same.  ' 

"3.  The  plaintiff.  Green,  had  the  legal  right  to  erect  his 
levee  on  his  own  lands  and  fight  the  floods  and  freshets  from 
his  lands  the  best  way  he  could,  doing  no  unnecessary  damage 
to  the  defendants,  and  because  the  said  turnpike  road  was  and 
is  rendered  more  liable  to  overflow  and  damage  would  not  in 
any  way  affect  his  right  to  erect  and  maintain  his  said  levee. 
^'4.  The  said  Day  and  Thomas  should  have  judgment  for 
their  costs  against  the  plaintiff. 

"5.  The  plaintiff  should  recover  against  the  defendants, 
the  said  Houston  and  the  said  turnpike  company,  and  the  in- 
junction heretofore  granted  should  be  made  perpetual. 

"  6.  The  defendant,  the  said  turnpike  company,  should  take 
nothing  by  its  cross  complaint  herein.^' 

To  each  of  these  conclusions  of  law  the  turnpike  company 
and  Houston  excepted  jointly  and  severally,  and  they  jointly 
and  severally  moved  for  a  new  trial,  and  said  motions  were 
overruled  and  were  followed  by  the  proper  exceptions  to  such 
overrulings,  and  by  judgments  upon  the  special  findings,  in 
fiivor  of  the  defendants  Day  and  Thomas,  and  against  the  de- 
fendants Houston  and  the  turnpike  company,  pursuant  to  the 
prayer  of  the  complaint.    Said  last  named  defendants  jointly 
and  severally  excepted  to  the  judgment  against  them,  and 
they  jointly  appealed  therefrom. 
They  assign  errors  jointly  as  follows : 
1.  In  overruling  the  joint  motion  for  a  new  trial. 
2  and  3.  In  the  concluMons  of  law. 
4.  In  rendering  the  judgment. 

And  each  of  said  appellants  assigns  separately  the  same 
errors  as  numbers  2,  3  and  4  of  the  joint  assignment,  and 
also  error  in  overruling  their  separate  motions  for  a  new  trial 
respectively.     The  joint  and  several  motions  for  a  new  trial 
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present  the  same  reasons  therefor.  These  reasons  arc  that 
the  findings  of  the  court  are  contrary  to  law  and  are  not  sus- 
tained by  sufficient  evidence^  and  among  the  reasons  for  a 
new  .trial;  it  is  alleged  that  the  finding  is  contrary  to  law,  be- 
cause the  court  ought  to  have  found  and  did  not  find  &cta 
proved  under  the  issues,  in  the  following  particulars,  to  wit : 
1,  2, 3  and  4.  As  to  the  amount  of  damages  sustained  by  the 
turnpike  company  by  the  erection  of  the  levee.  Upon  this 
it  may  be  observed,  that  if  the  findings  had  been  in  &vor  of 
the  appellants  upon  their  answers  and  cross  complaints,  then 
the  amount  of  damages  might  have  been  material,  but  the 
finding  being  in  favor  of  the  appellee  throughout,  the  dam- 
ages were  not  material.  If  the  appellee  had  a  right  by  build- 
ing his  levee  to  defend  himself  against  the  overflow,  although 
by  so  doing  the  overflow  on  other  land  was  increased,  no 
damages  could  be  recovered  for  such  increase,  and  the  amount 
thereof  was  altogether  immaterial. 

5.  That  the  court  failed  to  find  the  height  of  said  levee 
above  the  travelled  track  of  the  road.  If  the  appellee  had 
the  right  to  construct  the  levee  as  it  was,  the  question  as  to 
its  precise  height  was  not  at  all  material. 

6.  That  the  court  did  not  find  the  width  of  the  road  where 
the  levee  crossed  it. 

7.  That  the  court  did  not  find  the  width  of  the  appellant's 
right  of  way  where  the  levee  crossed  it.  But  the  court  did 
find  that  the  company  occupied  their  embankment  and  road- 
bed, and  that  the  owners  of  the  adjoining  lands  placed  their 
fences  at  the  foot  of  the  embankment,  and  have  had  them 
there  ever  since,  and  that  the  company  never  constructed  any 
drains  or  ditches  for  its  road  on  appellee's  land.  The  width 
of  the  road  and  right  of  way  under  the  findings  of  the  court 
were  altogether  immaterial. 

8.  That  the  court  did  not  find  the  description,  beginning, 
height,  bearing  or  distance  of  the  levee.  But  the  map,  which  is 
part  of  the  finding,  contains  a  sufficient  description  of  the 
levee. 
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9.  That  the  court  does  not  find  the  distance  between  the 
eoath  end  of  the  levee  and  Elliott's  levee  on  the  opposite  side 
of  Blue  river.  But  the  court  does  find  that  the  levee  does 
not,  in  whole  or  in  part,  obstruct  the  channel  of  the  river. 

10  and  11.  That  the  court  did  not  find  what  would  be  the 
effect  upon  the  road,  as  to  the  backwater,  of  removing  all  or 
part  of  the  levee  therefrom. 

12  and  13.  That 'the  court  found  nothing  as  to  what  was 
the  intention  of  the  company  in  removing  the  levee.  These 
matters  were  all  immaterial,  if  the  appellee  had  the  right  to 
build  the  levee  as  it  was  built,  and  this  the  court  found. 

14  and  15.  That  the  court  did  not  find  the  relative  heights 
of  the  road  and  levee,  nor  the  relative  heights  of  the  sur&ce 
of  €he  lands  on  both  sides  of  the  road.  There  was  no  issue 
as  to  any  such  matters,  and  they  were  immaterial. 

16.  That  the  court  did  not  find  whether  the  company  owned 
the  road,  and  was  taking  toll  on  it.  There  was  no  issue  as 
to  this  matter.  But  the  court  did  find  that  the  company  made 
the  road  by  consent  of  the  owners  of  the  land,  and  was  using 
and  occupying  it. 

17.  That  the  court  did  not  find  whether  the  place  from 
which  the  company  removed  part  of  the  levee  was  a  part  of 
the  company^s  road.  The  court  did  find  that  the  company 
was  removing  part  of  the  levee  from  its  right  of  way. 

18.  That  the  court  did  not  find  the  depth  of  the  removal 
of  the  levee.  But  the  court  finds  that  the  defendants  were 
removing  it,  and  would  remove  it  all  unless  enjoined ;  the 
precise  quantity  of  earth  taken  away  is  immaterial;  if 
the  levee  was  lawftiUy  there,  the  company  had  no  right  to  re- 
move any  of  it. 

If  all  the  matters  above  mentioned  had  been  found  by  the 
court  the  legal  effect  of  the  facts  would  not  have  been  changed. 
The  findings  were  not  contrary  to  law,  and  there  was  evidence 
tending  to  sustain  all  of  them.  There  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

The  controlling  questions  in  the  case  arise  upon  the  speci- 
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fications  alleging  error  in  the  conclusions  of  law.  And  the 
first  question  is^  what  are^  in  Indiana,  the  rights  of  a  land- 
owner to  protect  himself  against  freshets  and  overflows  ?  In 
Taylor  v.  Fickas,  64  Ind.  167  (31  Am.  R.  114),  it  appeared 
that  there  was  a  frequent  overflow  in  the  Ohio  river,  and  that 
the  defendant  had  planted  a  row  of  trees  on  his  own  land,  the 
eflFect  of  which  was  to  cause  the  driftwood,  which  before  had 
been  carried  by  the  overflow  across  and  beyond  the  plaintiff's 
land,  without  damage  to  him,  to  lodge  upon  the  plaintiff's  land, 
and  cover  five  acres  of  it  with  driftwood  and  brush  from  two 
to  ten  feet  high,  whereby  said  five  acres  became  of  no  value. 
It  was  held  that  this  gave  the  plaintiff  no  cause  of  action.  It 
appeared  there,  as  in  the  present  case,  that  the  overflow  was 
the  result  of  temporary  causes,  and  was  not  usually  there.^ 

This  case  was  cited  with  approbation  in  Schlichter  v.  Phillipy^ 
67  Ind.  201,  and  also  in  Cairo,  etc,,  R.  R.  Co.  v.  Stevens,  73 
Ind.  278  (38  Am.  R.  139). 

In  the  case  last  cited  it  was  stated,  as  a  general  rule,  that, 
^*  upon  the  boundaries  of  his  own  land,  not  interfering  with 
any  natural  or  prescriptive  watercourse,  the  owner  may  erect 
such  barriers  as  he  may  deem  necessary  to  keep  off  surfiuje- 
water  or  overflowing  floods  coming  from  or  across  adjacent 
lands ;  and  for  any  consequent  repulsion,  turning  aside  or  heap- 
ing up  of  these  waters  to  the  injury  of  other  lands,  he  will 
not  be  responsible." 

This  must  now  be  regarded  as  the  established  law  in  Indiana. 
See  Weis  v.  City  of  Madison,  75  Ind.  241  (34  Am.  R.  135); 
Berdhall  v.  Seifert,  77  Ind.  302 ;  Cairo,  etc.,  R.  R.  Co.  v.  Houry, 
77  Ind.  364.  And  this  is  decisive  of  the  present  case.  The 
turnpike  company,  owning  merely  an  easement,  has  no  rights 
superior  to  those  of  land-owners.  As  to  highways  in  general, 
the  right  of  the  public  is  only  to  pass  and  repass  along  the  road. 
DovaMon  v.  Payne,  2  H.  Bl.  527.  The  ownership  of  the  soil 
of  the  highway  is  vested  in  the  owner  of  the  land  over  which  it 
passes.  Lade  v.  Shepherd,  2  Strange,  1004;  Stevens  v.  TFAwi- 
ler,  11  East,  51. 
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The  trees  upon  it,  not  needed  for  the  repairs  of  the  road, 
the  pasture  thereon,  and  the  mines  beneatii  it,  belong  to  the 
owner  of  the  soil ;  he  may  tunnel  beneath  it  or  put  a  bridge 
across  it  if  the  easement  be  not  interfered  with.  Goodtitle 
V.  Alker,  1  Burr.  133,  per  Mansfield  ;  Doe  v.  Wilkinson,  3 
B.  &  C.  413.  It  is  no  breach  of  the  covenants  of  seizin  and 
-a  right  to  convey,  that  a  highway  passes  over  the  land.  Vaughn 
V.  Stuzaker,  16  Ind.  338.  And  it  has  been  held  that  the  owner 
of  the  soil  may  spread  earth  on  the  highway  for  the  purpose 
of  improving  it  as  a  way.  (y Linda  v.  Lothrop,  21  Pick.  292. 
A  highway  is  said  to  be  nothing  but  an  easement,  compre- 
hending merely  the  right  of  the  public  to  pass  and  repass,  and 
to  do  all  acts  necessary  to  keep  the  highway  in  repair.  This 
easement  does  not  embrace  any  interest  in  the  soil ;  the  free- 
hold continues  in  the  owner  of  the  soil  subject  to  the  ease- 
ment. Peck  V.  Smith,  1  Conn.  103.  The  owner  retains  every 
right  except  the  easement  belonging  to  the  public.  Trustees, 
^tc.,  V.  Atibum,  etc.,  R.  R.  Go.,  3  Hill,  567.  And  this  is  the 
law  of  Indiana.  Brookville,  etc.,  Co.  v.  Butler,  91  Ind.  134 
06  Am.  R.  580).  So,  in  the  case  of  an  incorporated  turnpike 
<;ompany,  the  corporation  has,  ordinarily,  a  mere  franchise  or 
incorporeal  hereditament  authorizing  it  to  make  and  maintain 
the  road  and  take  tolls.  Tippets  v.  Walker,  4  Mass.  695  ; 
Fisher  v.  Qyyle,  3  Watts,  407.  The  freehold,  subject  to  the 
easement,  remains  in  the  owner  of  the  soil.  Ridge  Turnpike 
Co.  V.  Stoever,  2  Watts  &  Serg.  548 ;  Vaughn  v.  Stuzaker, 
^supra;  Cox  v.  Louisville,  etc.,  R.  R.  Co.,  48  Ind.  178. 

The  foregoing  authorities  show  that  there  was  no  error  in 
the  conclusions  of  law.  For  the  purpose  of  determining  the 
validity  of  such  conclusions,  the  facts  found  must  be  regarded 
as  correctly  found.  Here  the  facts  found  are,  substantially, 
that  the  plaintiff,  to  protect  himself  from  the  occasional  over- 
flowings of  Blue  river,  built  a  levee  on  his  own  land,  which 
accomplished  his  purpose,  but  at  the  same  time  increased  the 
4)uantity  of  water  carried  by  these  overflowings  upon  the  ad- 
jacent lands  and  upon  the  turnpike,  but  that  the  levee  did 
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not  obstruct  any  channel  of  Blue  river,  and  was  not  erected 
across  any  such  channel  either  in  whole  or  in  part,  and  does^ 
not  interfere  with  or  render  inconvenient  the  public  or  cor- 
porate use  and  enjoyment  of  the  tarnpike  or  the  adjacent 
ground.  Upon  these  &ct8  the  plaintiff  did  exactly  what  he 
had  a  right  to  do.  The  easement  of  the  turnpike  company 
gave  no  rights  in  this  matter  superior  to  those  of  an  adjacent 
land-owner,  and  the  facts  that  the  turnpike  was  built  by  the 
plaintiff's  consent,  and  that  he  was  notified  not  to  build  his 
levee  really  amount  to  nothing. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things,  affirmed,  at  the  costs  of  the  ap- 
pellant. 
Filed  Sept.  27,  1884.     Petition  for  a  rehearing  overruled  Jan.  23, 1885. 
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Married  Woman.— Cbn  Tiot  Mortgage  her  Bead  Estate  for  HiubaruPs  Debt. — 
Since  the  act  of  April  16th,  1881,  went  into  force,  a  married  woman  can 
not  execute  a  binding  mortgage  upon  her  real  estate  to  secure  her  hus- 
band's debt. 

WiTNiss. — Contradictory  Statements. — Evidence  of y  for  ImpeaekmerU  oniy, — ^The 
contradictory  statements  of  a  witness,  introduced  to  impeach  him,  can 
only  be  considered  for  such  purpose,  and  can  not  be  regarded  as  sub* 
stantial  proof  of  the  facts  in  dispute  between  the  parties. 

From  the  Grant  Circuit  Court. 

W.  L.  Lenfesty  and  /.  II,  Compton,  for  appellant. 

G.  L.  McDowell,  /.  F.  McDowell^  T.  A.  Hendricks,  A.  W^ 
Hendricks,  C.  Baker,  0.  B.  Hord,  A.  Baker  and  E.  Daniels y. 
for  appellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellant and  Joseph  G.  Allen  to  foreclose  a  mortgage  executed 
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by  them  on  the  28th  day  of  September,  1881,  to  one  Francis 
Kelly,  who  endorsed  the  same  to  the  appellee. 

Afterwards  the  death  of  Joseph  G.  Allen  was  suggested,  and 
the  case  proceeded  against  the  appellant.  She  filed  an  answer^ 
alleging  that  at  the  time  said  mortgage  was  executed  she  was 
the  wife  of  Joseph  G.  Allen ;  that  she  owned  the  land  em- 
braced in  the  mortgage,  and  that  theij^same  was  executed  to 
secure  the  debt  of  her  husband. 

This  answer  was  denied ;  the  issue  tried  by  the  court ;  a 
finding  made  for  the  appellee ;  and,  over  a  motion  for  a  new 
trial,  on  the  ground  that  the  finding  was  contrary  to  the  evi- 
dence and  the  law,  judgment  was  rendered  upon  the  finding* 

The  ruling  upon  the  motion  for  a  new  trial  is  assigned  as 
error.  The  evidence  is  in  the  record.  The  appellant  testified 
that  when  the  mortgage  was  made  she  was  a  married  woman, 
that  she  owned  the  land,  and  that  the  mortgage  was  made  to 
secure  her  husband's  debt.  This  testimony  fully  supported  the 
answer. 

The  deposition  of  her  deceased  husband  was  also  read,  tend- 
ing to  establish  the  same  facts,  but  several  witnesses  were 
called  who  testified  that  he  had  made  statements  different  from 
his  testimony.  This  only  tended  to  impeach  him,  and  did  not 
tend  to  establish  the  truth  of  such  statements  as  substantive 
testimony  in  the  case,  nor  could  they  be  considered  as  disput- 
ing the  facts  to  which  the  appellant  testified,  and,  as  she  was 
not  otherwise  contradicted,  her  testimony  was  undisputed. 

If  the  answer  was  good,  a  complete  defence  was  established, 
and  this  seems  to  be  the  question,  though  issue  was  taken 
upon  the  answer.  This  court  has  several  times  decided  that 
a  married  woman,  since  the  act  of  April  16th,  1881  (Acts 
1881,  p.  527),  went  into  force,  can  not  execute  a  binding  mort- 
gage upon  her  real  estate  to  secure  her  husband's  debt,  and 
upon  the  authority  of  these  cases,  on  the  facts  as  disclosed  by 
the  evidence,  it  must  be  held  that  the  appellant  is  not  bound 
by  this  mortgage. 

It  is  averred  in  the  complaint,  as  we  think,  that  this  mort- 
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gage  was  given  for  the  purchase-money  of  the  real  estate  em- 
braced within  it,  but  no  such  fact  appears  in  the  evidence. 
If,  upon  another  trial,  it  shall  so  appear,  a  very  diiferent  ques- 
tion will  then  be  presented. 

For  these  reasons  we  think  the  court  erred  in  not  granting 
a  new  trial,  and  for  such  error  the  judgment  should  be  re- 
versed. "'• 

Pek  -Cueiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  reversed,  at  the 
appellee's  costs,  with  instructions  to  grant  a  new  trial. 

Filed  March  8,  1884.  Petition  for  a  rehearing  overruled  March  14, 1885. 
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No.  10,542. 
EOGERS  ET  AL.  V.  ThE  StATE,  EX   REL.  GrIMES,  AuDITOR. 

County  Treasurer.— Lia6i/i^y  of  Sureties  on  Bond, — Where  a  county  treas- 
urer is  elected  his  own  successor,  his  sureties  for  the  first  term  are  liable 
for  any  defalcation  existing  at  the  end  of  that  term. 

Same. — Defalcation. — Applieation  of  Payments, — A  county  treasurer,  having 
served  two  successive  terms,  was  a  defaulter  at  the  end  of  each,  and  after- 
wards made  payments  upon  the  aggregate  without  any  designation  as  to 
their  application  by  any  one.  Some  such  payments  were  derived,  1. 
From  loans  and  investments  of  the  moneys  for  which  he  was  in  default. 
2.  From  sources  having  no  connection  with  the  office.  The  sureties  on 
both  bonds  were  equally  solvent. 

Held,  in  a  suit  on  the  first  bond,  that  the  court  should  apply  payments  from 
the  funds  of  the  first  class  to  the  defalcation  of  the  term  from  the 
moneys  of  which  the  loans  and  investments  were  made,  and  those  of  the 
second  class  to  the  defalcation  of  the  first  term. 

Same. — Settlements, — Pleading. — To  a  suit  on  a  county  treasurer's  bond  an 
answer  that  at  the  close  of  his  term  he  had  accounted  for  all  moneys  to, 
and  settled  with,  the  county  board,  is  bad  on  demurrer. 

Same. — Payment., — Reply. — Harmless  Error. — To  an  answer  of  payment  to 
a  complaint  on  a  county  treasurer's  bond,  a  reply  that  such  payment  was 
made  out  of  money  coming  to  the  officer  as  such,  during  a  succeeding 
term  of  office,  is  bad ;  but  it  is  a  harmless  error  to  hold  it  good  on  de- 
murrer if  it  appears  by  the  record  that  there  was  no  evidence  whatever 
offi^rcd  in  its  support,  and  a  finding  in  answer  to  interrogatories  showing 
that  it  was  not  true. 
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Saute. — Ecidenoe, — Settlements  of  GourUy  Treasurer. — Harmless  Eiror. — In  a 
suit  on  a  county  treasurer's  first  bond,  the  refusal  to  admit  in  evidence 
his  annual  settlements  during  his  succeeding  term  of  office  is  a  harmless 
error  where  it  appears  that  their  admission  could  not  have  changed  the 
result. 

Sam£. — Parol  Testimony  as  to  Contents  of  Books  of  Account, — Competent  wit- 
nesses who  have  examined  a  county  treasurer's  books  may  testify  to  the 
amount  of  the  treasurer's  receipts  and  disbursements,  as  they  appear  by 
the  books. 

PBACncTE. — Amendment.  —  Beswearing  Jury. — An  amendment  of  pleadings 
upon  the  trial,  unless  i^  appears  that  the  issues  were  changed  thereby, 
does  not  make  it  necessary  to  reswear  the  jury. 

Same. — Argument  of  Counsel. — In  a  civil  case  tlie  court  may  forbid  the  ar- 
gument of  a  question  of  law  before  the  jury,  there  being  no  controversy 
as  to  the  facts  upon  which  the  question  arises. 

Same. — Supreme  Court. — Excessive  Damages. — The  Supreme  Court  will  not 
reverse  for  excessive  damages  given  by  general  verdict,  nor  for  erroneous 
instructions  concerning  the  subject  of  damages  and  inducing  the  excess, 
if  in  answer  to  interrogatories  the  jury  ha^  found  all  the  facts,  so  that 
the  proper  damages  can  be  computed,  but  will  affirm  on  condition  that 
the  appellee  remit  the  excess. 

From  the  Superior  Court  of  Vigo  County. 
W.  E.  McLean,  K  G.  Buff,  L  K  Pierce  and  D,  T.  Morgan, 
for  appellants.    • 

C.  F.  McNutt,  for  appellee. 

Hammond,  J. — The  appellant  Rogers  was  treasurer  of 
Vigo  county  for  two  terms.  His  first  term  was  from  August 
21st,  1877,  to  August  21st,  1879,  and  his  second  from  the  lat- 
ter date  to  August  21st,  1881.  This  was  a  suit  against  him 
and  his  sureties,  the  appellants  herein,  upon  the  bond  given 
for  his  first  term.  The  breach  assigned  was  that  at  the  close 
of  his  first  term  Rogers  was  a  defaulter,  and  failed  to  account ! 
for  and  turn  over  to  himself,  as  his  own  successor  in  office,  a  large 
sum  of  money,  to  wit,  $25,000,  with  which  he  was  then 
chargeable  as  such  treasurer.  Issues  were  formed,  w^hich  were 
tried  by  a  jury,  and  a  general  verdict  was  returned  for  the 
appellee  in  the  sum  of  $10,856.53.  With  their  general  ver- 
dict the  jury  also,  in  answer  to  interrogatories  submitted  to 
them  by  the  court  at  the  request  of  the  parties,  found  spe- 
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cially  upon  all  the  important  questions  of  fact  involved  in 
the  case,  about  which  there  was  any  controversy.  The  inter- 
rogatories submitted  at  the  request  of  the  appellee,  and  the 
answers  of  the  jury  thereto,  were  as  follows: 

"  1.  What  amount  did  Rogers  fail  to  pay  over  to  himself^ 
as  his  own  successor,  on  the  22d  day  of  August,  1879?  An- 
swer. Twenty-eight  thousand  nine  hundred  and  eighty-four 
dollars  ($28,984). 

"  2.  What  amount  of  the  moneys  loaned  by  said  Rogers 
during  the  first  term  has  been  collected  by  him  and  turned 
back  into  the  treasury  since  the  end  of  said  first  term?  Ans. 
Eleven  thousand  six  hundred  and  ninety-four  dollars  ($11,694) . 

"3.  What  amount  of  interest  earned  by  moneys  in  his 
hands,  as  treasurer,  during  the  first  term,  has  been  collect<*d 
by  him  since  the  end  of  said  term  and  turned  into  the  trea.s- 
ury  ?  Ans.  One  thousand  six  hundred  and  fifty-four  dollars 
and  fifty-three  cents. 

"  4.  What  amount  of  moneys  of  the  first  term  did  Rogers 
put  into  the  lands  sold  to  Beach,  Shannon  et  al.,  and  in  the 
improvements  on  said  lands  ?  Ans.  Sixty-three  hundred  dol- 
lars ($6,300). 

"  5.  What  amount  of  moneys  derived  from  the  second  term 
did  Rogers  put  into  the  purchase  and  improvement  of  said 
lands  sold  to  Beach,  Shannon  et  aL^i  Ans.  Fifty-nine  hun- 
dred and  four  dollars  ($5,904). 

"  6.  What  amount  of  money  did  the  said  Rogers  put  into 
the  improvements  or  purchase  of  said  lands  so  sold,  which 
was  not  derived  from  either  term  of  said  office?  Ans.  Eight 
hundred  dollars  ($800). 

"  7.  For  what  sum  was  the  lands  sold  to  Beach,  Shannon^ 
et  aL?    Ans.  Ten  thousand  dollars  ($10,000). 

"  8.  Was  the  money  for  which  said  land  sold  to  Beach^ 
Shannon  et  al,,  paid  over  to  Ray,  the  successor  of  Rogers, 
aft^r  Rogers  went  out  of  office  ?     Ans.  Yes. 

"9.  From  what  source  did  the  said  Rogers  derive  the 
$1,250  paid  over  to  Ray  as  his  successor,  after  he,  Rogers^ 
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went  out  of  office  ?  Ans.  Rents  of  farms,  mostly  his  wife's 
land. 

"  10.  What  consideration  did  Rogers  pay  his  wife  for  the 
$4,000,  to  raise  which  she  mortgaged  her  separate  property  ? 
Ans.  He  assigned  and  transferred  to  her  his  interest  in  the 
firm  of  Snapp  &  Rogers,  in  lumber,  etc.,  business. 

"11.  What  amount  of  money  did  Rogers  pay  into  the 
firm  of  Snapp  &  Rogers.     Ans.   $3,854. 

"12.  From  what  source  did  said  Rogers  obtain  or  derive 
the  money  which  he  put  into  the  partnership  of  Snapp  & 
Rogers,  and  wjien  did  he  put  said  money  into  said  partner- 
ship? Ans.  He  checked  on  his  account  in  bank,  which  was 
in  the  name  of  *  Newton  Rogers,  treasurer.'  He  so  paid  said 
money,  a  small  part  of  it  in  February,  and  the  balance  in 
May,  1881. 

"  13.  Did  the  said  Rogers  pay  over  to  his  successor  Ray, 
and  at  what  time,  the  $4,000  which  his,  Roger's,  wife  raised 
by  mortgage  upon  her  real  estate,  and  mentioned  in  interrog- 
atory No.  10?  Ans.  He  did  pay  it  to  Ray,  his  successor,  and 
so  paid  it  on  the  20th  day  of  October,  1881." 

The  interrogatories  submitted  at  the  request  of  the  appel- 
lants and  the  answers  thereto  by  the  jury  were  as  follows: 

"1.  Was  there  any  defalcation  on  account  of  Rogers'  sec- 
ond term?    Answer.    Yes. 

"  3.  When  did  said  defalcation  occur,  if  any  ?  Ans.  When 
he  went  out  of  office,  on  the  22d  day  of  August,  1881,  and 
in  fiiiling  to  pay  over  to  his  successor  the  full  amount  of 
money  with  which  he  was  chargeable. 

"  4.  What  was  the  amount  of  such  defalcation,  if  any  ? 
Ans.  The  total  amount  of  the  defalcation  at  the  end  of  the 
last  term,  including  that  of  the  first  term,  was,  on  the  22d 
day  of  August,  1881,  $34,771.73. 

"5.  What  amount  did  Rogers  pay  or  put  into  the  treasury 
on  account  of  his  salary  and  fees  during  the  second  term,  de- 
rived from  the  second  term  ?    Ans.    $15,000. 

"  6.  What  amount  did  Rogers  pay  into  the  treasury  during 
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the  second  term  from  the  interest  on  loans  during  such  sec- 
ond term?  Ans.  Twenty-six  hundred  and  twenty-five  ($2,- 
625)  dollars.'' 

The  appellants  moved  for  judgment  in  their  favor  upon 
the  special  findings  of  fact,  which  was  overruled,  and  judg- 
ment was  rendered  for  the  appellee  for  the  amount  named  in 
the  general  verdict,  over  the  appellants'  motion  for  a  new  trial. 

That  the  sureties  on  the  first  bond  of  Rogers  were  respon- 
sible for  the  defalcation,  if  any,  which  occurred  during  or  at 
the  close  of  the  first  term,  is  quite  well  settled.  Ohning  v. 
City  of  Evanavilley  66  Ind.  59 ;  Yost  v.  State^  ^  reL,  80  Ind. 
350.  Where  an  officer  is  elected  his  own  successor,  giving  a 
bond  for  each  term,  it  is  but  just  and  equitable  that  the  sure- 
ties on  each  bond  should  be  held  responsible  for  the  proper 
application  of  the  public  money  of  the  term  for  which  the 
bond  was  given,  and  nothing  more. 

A  county  treasurer  is  required  to  execute  a  bond  to  the  ac- 
ceptance of  the  board  of  county  commissioners.  Section  5911, 
R.  S.  1881.  Every  official  bond  given  by  an  officer  is  obli- 
gatory upon  him  and. his  sureties  for  the  faithful  discharge  of 
all  duties  required  of  such  officer  by  any  law  in  force  at,  or 
subsequent  to,  the  time  of  its  execution.  Section  5528,  R.  S. 
1881.  It  is  the  duty  of  a  county  treasurer  at  the  expiration 
of  his  term  of  office  to  deliver  to  his  successor  in  office  all 
public  money  with  which  he  is  then  chargeable.  Section 
5925,  R.  S.  1881..  Where  an  officer,  intrusted  with  public 
funds,  is  elected  his  own  successor,  it  is  as  much  his  duty,  at 
the  close  of  his  first  term,  to  have  on  hands  to  pay  to  himself 
as  his  own  successor  the  moneys  for  which  he  is  then  officially 
accountable,  as  it  would  be  to  have  the  same  in  readiness  to 
pay  another  who  might  be  chosen  as  such  successor. 

The  case  of  Goodwine  v.  State,  ex  reL,  81  Ind.  109,  was  an 
action  upon  the  official  bond,  executed  for  his  second  term,  of 
a  township  trustee  who  was  elected  as  his  own  successor.  The 
special  findings  of  fact  showed  that  at  the  end  of  his  first  term 
he  was  chargeable  with  $2,246.41  which  he  had  invested  in 
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cattle  and  stock,  and  that  during  his  second  term  he  received 
from  such  investment  $2,400.  At  the  close  of  his  second 
term  he  failed  to  pay  to  his  successor  $1,163.24  for  which  he 
was  liable  by  virtue  of  his  office.  The  sureties  on  the  second 
bond  insisted  that  the  defalcation  occurred  during  the  first 
term.  This  court,  speaking  by  Woods,  J.,  said :  "  The  facts 
found  by  the  coui-t  show  that  Thomas  "  (the  trustee)  "  became 
a  defaulter  in  his  prior  term  of  office — not  because  he  invested 
money  received  from  public  sources  in  his  private  business, 
for  that  he  had  a  right  to  do,  so  long  as  he  kept  himself  ready 
to  pay  out  according  to  law  all  sums  required  for  public  use. 
Linville  v.  Leinhiger,  72  Ind.  491,  and  cases  cited;  Bocard 
v.  State,  ex  rel,,  79  Ind.  270;  Brown  v.  State,  ex  rel.,  78  Ind. 
239.  But  because,  at  the  end  of  his  term,  he  did  not  have  in 
his  hands  to  turn  over,  and  did  not  turn  over,  to  his  successor 
(himself),  the  amount  for  which  he  was  then  accountable. 
And  had  he  never  made  good  this  defalcation,  his  prior  bonds- 
men, and  not  the  appellants,  would  have  been  responsible 
therefor.  He  did,  however,  make  it  good,  as  the  facts  show. 
By  the  sale  of  his  property,  he  obtained  money  and  replaced 
that  for  which  he  was  in  default,  and  when  he  did  this,  the  ap- 
pellants "  (sureties  on  the  second  bond)  "  became  liable  there- 
for, as  much  as  if  another  had  been  his  predecessor  inr  the  office, 
and  that  other  had  been  in  like  default  and  had  afterwards 
made  it  good  by  payment  to  Thomas  of  the  amount  due.'' 

The  evidence  without  conflict  fully  sustained  the  special 
finding  of  the  jury,  that  Rogers,  at  the  close  of  his  first  term, 
was  in  default  in  the  sum  of  $28,984,  by  reason  of  not  hav- 
ing that  amount  ready  to  pay  to  himself  as  his  own  successor. 
He  was  also  a  defaulter  for  his  second  term,  and  the  princi- 
pal controversy  arises  over  the  application  of  the  credits  to 
which  he  was  entitled  according  to  the  special  findings.  It 
does  not  appear  from  the  special  findings,  nor  from  the  evi- 
dence, that  when,  during  the  second  term,  he  received  money 
which  was  derived  from  the  first  term  or  from  any  other 
source,  he  manifested  or  had  any  intention  as  to  the  applica- 
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tion  of  such  money,  whether  upon  the  liability  of  his  first  or 
second  term.  Nor  do  the  findings  or  evidence  show  that 
when,  after  the  close  of  his  second  term,  he  made  payments 
to  his  successor  in  office,  he  gave  any  direction  as  to  the  ap- 
plication of  such  payments,  or  that  any  such  application  was 
specially  made  by  the  officer  succeeding  him,  or  by  the  county 
board.  We  do  not  decide  whether  such  officer  or  county 
board  could  have  made  such  application  so  as  to  bind  the 
sureties  of  either  bond,  but  simply  state  the  absence  of  a  fact 
which  does  not  enter  into  the  complications  of  the  case.  The 
application  of  the  credits,  under  the  special  findings  of  fact, 
became  a  question  of  law.  The  appellants,  who  are  the  sure- 
ties on  the  first  bond,  insisted  in  the  court  below,  as  they  do 
in  this  court,  that  the  credits  should  have  been  applied  to  the 
extinguishing  of  the  liability  of  the  first  term  before  any  ap- 
plication thereof  should  have  been  made  to  that  of  the  sec- 
ond term.  It  will  be  observed  from  the  special  findings  that 
the  moneys  entering  into  the  credits  were  derived  in  spec- 
ified sums  from  loans  or  investments  made  during  each  term 
of  the  office,  and  also  from  sources  disconnected  with  either 
term.  The  court  below  held  that  the  money,  when  received 
from  either  term,  should  be  applied  to  the  deficit  of  the  term 
from  which  it  was  derived,  and,  where  it  came  from  other 
sources,  that  it  should  be  applied  pro  rata  on  the  liability  of 
each  term.  As  to  the  application  upon  the  liability  of  each 
term  of  the  money  derived  therefrom,  the  decision  of  the 
trial  court  was  based  upon  principles  of  equity  and  was  sus- 
tained by  authority.  United  States  y.  Irving^  1  How.  250; 
Rochester  v.  Randall,  105  Mass.  295  (8  Am.  R.  519). 

But  as  to  moneys  for  which  Rogers  was  entitled  to  credit 
and  which  were  not  derived  from  either  term  of  his  office, 
there  are  no  equitable  principles  requiring  its  application  to 
the  liability  of  one  term  more  than  the  other,  or  pro  rata 
upon  both  terms,  and  its  application  should  be  governed  by 
the  rule  of  law  applicable  in  such  case.  This  rule,  as  stated 
by  Frazer,  J.,  who  spoke  for  the  court  in  King  v.  Andrews, 
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30  Ind.  429,  is  as  follows :  "  When  a  person  owes  upon  sev- 
eral distinct  accounts,  he  has  a  right  to  direct  his  payments  to 
be  applied  to  either,  as  he  chooses;  but  if  he  pays  generally, 
then  the  creditor  may  apply  as  he  elects ;  and  if  neither  makes 
a  specific  application,  then  the  court  will  usually  make  the 
application,  first  to  the  most  precarious  security,  or  to  the 
oldest  debt." 

The  evidence  does  not  disclose  that  the  security  of  either 
bond  is  doubtful,  and  they  are,  therefore,  both  presumed  to 
be  good.  It^  follows  that,  under  the  rule  above  announced, 
which  has  often  been  approved  by  this  court,  moneys  not 
derived  firom  either  term,  to  which  Rogers  is  entitled  to  credit, 
should  be  applied  to  the  liability  of  the  first  term,  as  the 
older  debt.  Under  this  view,  the  credits  on  such  first  liabil- 
ity should  be  as  follows : 
Money  loaned  during  first  and  collected  during 

second  term $11,694  00 

Interest  collected  during  second  term  on  loans 

made  during  first  term 1,654  53 

Proportionate  amount  of  credit  from  the  payment 

of  $10,000,  derived  from  sale  of  real  estate  .      5,459  28 
Payment  of  money  derived  from  neither  term  .      1,250  00 

Total  credits  on  first  term $20,057  81 

Deducting  these  credits  from  the  $28,984,  the 
amount  of  the  default  of  the  first  term,  leaves 
as  the  principal  sum  due  from  that  term  .    .    .    $8,926  19 

To  this  add  interest 300  00 

Also  statutOiTy  penalty  of  10  per  cent 912  61 

Amountdueatdateof  judgment,  April  1st,  1882  .  $10,138  80 
By  this  exhibit  the  judgment  below  was  for  $717.73  in  ex- 
cess of  the  amount  which  the  appellee  should  have  recovered. 
A  demurrer  was  sustained  to  a  paragraph  of  appellants'  an- 
swer, which  alleged  that  Rogers,  after  entering  upon  his  sec- 
ond term,  fully  accounted  to  and  settled  with  the  county  board 
Vol..  99.— 15 
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for  all  moneys  for  which  he  was  accountable  at  the  close  of 
his  first  term.  There  was  no  error  in  sustaining  this  demur- 
rer. Such  settlements  at  most  are  only  prima  facie  evidence. 
Hunt  V.  State,  ex  reL,  93  Ind.  311.  While  they  might  have 
shown  that  Rogers,  in  his  second  term,  had  charged  himself 
with  the  amount  for  which  he  was  responsible  at  the  end  of 
his  first  term,  it  is  not  alleged,  nor  is  it  presumed,  that  they 
did  show  that  he,  in  fact,  had  such  amount  ready  in  money 
at  the  commencement  of  his  second  term  to  pay  to  himself  as 
his  own  successor. 

The  appellants  also  filed  pleas  of  payment,  to  which  the 
appellee  replied  by  way  of  confession  and  avoidance,  alleging 
that  such  payments  were  made  for  moneys  derived  by  Rogers 
from  the  second  term  of  his  office.  We  think  the  demurrer 
which  was  filed  to  this  reply  should  have  been  sustained.  The 
technical  legal  title  to  the  money,  which  Rogers  received  by 
virtue  of  his  office,  was  in  him.  Linville  v.  Leininger,  72  Ind. 
491.  And  if  he  used  money  derived  from  the  second  term 
to  the  payment  of  his  liability  of  the  first  term,  the  loss,  if 
any,  would  fall  upon  the  sureties  of  the  second  bond.  Oook 
V.  State,  ex  reL,  13  Ind.  154.  But  it  turned  out  in  evidence 
that  Rogers  did  not  specifically  apply  any  of  the  credits  with 
which  he  was  entitled  either  to  his  first  or  second  term  lia- 
bility. The  law,  therefore,  under  the  special  findings  of  facts, 
makes  the  application  of  these  credits,  and  as  it  is  manifest 
that  such  application  is  in  no  way  affected  by  the  reply  in 
question,  it  follows  that  the  overruling  of  the  demurrer  thereto 
was  a  harmless  error. 

After  the  jury  was  sworn  and  some  evidence  had  been  in- 
troduced by  the  appellee,  the  court  permitted  the  latter  to  file 
an  amended  third  paragraph  of  reply,  and  the  trial  proceeded 
without  the  jury  being  resworn.  The  third  paragraph  of  the 
reply,  as  it  stood  prior  to  the  amendment,  is  not  in  the  record 
by  bill  of  exceptions  or  order  of  court.  The  amendment 
carried  it  out  of  the  record.  1  Works  Pr.,  section  711.  And 
a  bill  of  exceptions  or  an  order  of  court  was  necessary  to 
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bring  it  back  into  the  record.  An  amendment  may  be  made 
to  a  pleading  within  the  discretion  of  the  court  after  the  trial 
has  begun.  Where  such  amendment  does  not  change  the 
issues,  it  is  not  necessary  to  reswear  the  jury.  Knowles  v.  Rex- 
roth,  67  Ind.  59.  As  the  record  does  not  disclose  in  what  re- 
spect the  amended  third  paragraph  of  reply  differed  from  the 
paragraph  of  which  it  became  a  substitute,  we  are  not  able  to 
say  that  the  court  abused  its  discretion  in  permitting  it  to  be 
filed,  or  that  it  made  any  change  in  the  issues. 

The  appellants,  in  their  motion  for  a  new  trial,  assigned  as 
various  causes  therefor  the  exclusion  of  evidence  offered  to  be 
introduced  by  a  number  of  witnesses  who  are  named.  We 
&il,  however,  to  find  from  the  record  that  the  evidence  re- 
ferred to  was  excluded.  On  the  contrary,  it  appears  to  have 
been  admitted. 

The  appellants  offered,  but  were  not  permitted,  to  intro- 
duce in  evidence  the  annual  settlements  made  by  Rogers  with 
the  county  board  during  his  second  term,  namely,  in  June, 
1880,  and  June,  1881.  These,  as  already  observed,  would 
have  tended  to  show  thajb  he  charged  himself  in  his  sec'ond 
term  with  the  amount  for  which  he  was  liable  at  the  close  of 
his  first,  but  they  would  not  have  shown,  nor  have  been  any 
evidence,  that  at  the  end  of  his  first  term  he  had  on  hands,  to 
pay  to  himself  as  his  own  successor,  the  amount  for  which  the 
evidence  and  the  special  finding  of  the  jury  establish  that  he 
was  then  in  default.  We  can  not  see  how  it  is  possible  that 
the  introduction  in  evidence  of  the  annual  settlements  made 
with  the  county  board  during  Rogers'  second  term  could 
have  changed  the  result  of  the  trial.  These  would,  not  have 
shown,  nor  tended  to  show,  that  the  amount  for  which  he  was 
accountable  and  in  default  at  the  close  of  his  first  term  was 
less  than  that  found  by  the  jury  in  answer  to  the  interroga- 
tory addressed  to  them  upon  that  point.  It  is  therefore  man- 
ifest that  the  exclusion  of  these  settlements  as  evidence  was 
harmless,  in  view  of  the  circumstances  of  the  case. 

Appellants  complain  that  one  of  their  counsel,  in  his  ar- 
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gument  to  the  jury,  was  not  permitted  to  discuss  how  the 
payment  of  $4,000  made  by  Rogers  to  his  successor  should 
be  applied.  But  there  being  no  question  in  controversy  as 
to  the  source  from  which  the  money  came  with  which  such 
payment  was  made,  its  application  was  simply  a  question  of 
law,  the  argument  of  which  should  have  been  to  the  court, 
and  not  to  the  jury. 

For  the  purpose  of  showing  the  amount  of  Rogers'  lia- 
bility at  the  close  of  his  first  term,  appellee  introduced  in 
evidence  his  last  settlement  in  that  term  made  with  the  county 
board  in  June,  1879.  This  showed  the  balance  for  which  he 
Avas  then  accountable.  To  this  was  added  his  subsequent  re- 
ceipts, less  disbursements,  up  to  the  close  of  his  first  term, 
on  August  21st,  1879.  The  amounts  of  such  subsequent  re- 
ceipts and  disbursements  were  shown  by  the  evidence  of  com- 
petent witnesses  from  an  examination  of  the  treasurer's  books. 
This  evidence  was  objected  to.  We  think  that  it  was  prop- 
erly received.  Had  all  the  records,  from  which  the  witnesses 
obtained  the  facts  to  which  they  testified,  been  put  in  evi- 
dence, they  would  have  served  rather  to  confuse  than  to  en- 
lighten a  jury.  The  evidence  of  competent  witnesses  who 
had  examined  the  records,  and  who  were  able  to  give  the  jurj' 
an  intelligible  explanation  of  them,  served  a  much  better  and 
satisfactory  purpose  than  would  the  records  themselves,  if 
put  in  evidence.  Such  evidence  of  witnesses  can  not  be  re- 
garded as  contradicting  the  record.  It  simply  presents  so 
much  of  the  record  as  is  pertinent,  in  a  shape  to  be  easily  un- 
derstood and  comprehended.  Witnesses  so  testifying,  to  give 
their  evidence  weight,  should  be  prepared  to  corroborate 
every  statement  by  references  to  the  records,  in  the  presence 
of  the  jury,  whenever  either  party  desires  it  either  in  the  ex- 
amination or  cross-examination  of  such  witnesses. 

The  giving  of  certain  instructions  and  the  refusal  to  give 
others  were  assigned  as  causes  for  a  new  trial. 

We  think  there  was  error  in  some  of  the  instructions  given 
with  regard  to  the  application  of  credits,  but  as  the  jury  in 
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answer  to  interrogatories  found  the  iacts  specially,  the  error 
may  be  corrected  without  necessarily  reversing  the  judgment. 
As  already  seen,  the  judgment,  based  on  the  general  verdict, 
was  for  $717.73  more  than  it  should  have  been. 

Our  conclusion  is,  and  it  is  so  ordered,  that  if  the  appellee 
shall,  within  sixty  days,  remit  said  sum  of  $717.73,  as  of  the 
date  of  the  judgment,  April  1st,  1882,  the  judgment  will  be 
affirmed,  otherwise  reversed,  at  appellee's  costs. 
FUed  Dec.  30, 1884 


No.  11,927. 
Dolke  v.  The  State, 


GRnriKAii  Law. — Sufficiency  of  Evidence, — Supreme  Oourt. — In  criminal  as 
weU  as  in  civil  causes,  there  must  be  an  absolute  failure  of  evidence  on 
some  material  point  to  authorize  the  Supreme  Court  to  reverse  the  judg- 
ment merely  on  the  evidence. 

Same. — Scde  of  Intorieafing  Liquor  to  Minor. — Evidence. — Ckue  Overruled, — 
Where  evidence  is  given  on  the  trial,  on  May  Ist,  1884,  of  a  defendant 
charged  with  a  sale  and  giving  away  of  intoxicating  liquor  to  a  minor, 
that  the  prosecuting  witness  "  will  be  twenty-one  years  old  the  first  day 
of  August  next,"  the  court  is  justified  in  finding  from  the  evidence  that 
on  the  loth  day  of  November,  preceding  the  day  of  trial,  the  witness 
was  under  twenty-one  years  of  age.  On  this  point  Meyer  y.  StaiCy  50 
Ind.  18,  overruled. 

From  the  Knox  Circuit  Court. 
X.  A.  Meyer  and  B.  M.  Willoughby,  for  appellant. 
F.  T,  Hordy  Attorney  General,  A.  J,  Padgett^  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — In  this  case  the  appellant  was  indicted,  tried 
and  convicted  for  an  unlawful  sale  and  giving  away  of  intox- 
icating liquor  to  one  Clinton  Robinson,  who  was  then  and 
there  a  person  under  the  age  of  twenty-one  years.  The  in- 
dictment contained  two  counts,  of  which  the  first  charged  an 
unlawful  sale,  and  the  second  charged  an  unlawful  giving 
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away,  of  intoxicating  liquor.  Upon  the  trial  the  court  found 
generally  that  the  appellant  was  "  guilty  of  the  charge  in  the 
indictment/*  and  assessed  his  punishment  at  the  lowest  fine 
fixed  by  the  statute  for  either  of  the  offences  charged  in  the 
indictment.  Section  2094,  R.  S.  1881.  Over  appellant^s  mo- 
tion for  a  new  trial  the  court  rendered  judgment  against  him 
in  accordance  with  its  finding. 

The  overruling  of  his  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellant  in  this  court.  It  is  earnestly 
insisted  by  appellant's  counsel  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and  was,  therefore, 
contrary  to  law.  The  point  is  made  that  the  evidence  fails  to 
show  a  sale  of  intoxicating  liquor  by  the  appellant  to  the 
prosecuting  witness.  Upon  this  point  appellant's  counsel  seem 
to  have  overlooked  some  of  the  evidence  appearing  in  the  rec- 
ord. Margaret  Schaffer  testified  :  **  I  am  a  sister  of  Clint. 
Robinson.  *  *  *  On  the  15th  day  of  November,  1883,  just 
as  I  was  stepping  into  Dolke's  saloon,  I  saw  Clint.,  my  brother, 
take  a  drink  of  wliiskcy.  Dolke  was  behind  the  bar.  My 
brother  took  the  glass  off  of  the  counter  to  drink.  It  was  a 
little  glass,  and  the  liquor  looked  like  whiskey;  that's  the 
only  way  I  know  it  was  whiskey.  The  gla^s  was  too  little 
for  a  beer  glass.  My  brother  paid  for  the  drink.  He  is  not 
twenty-one  years  old." 

We  think  this  evidence  was  abundantly  sufficient  to  justify 
the  court  in  finding  the  appellant  guilty  of  the  offence  charged 
in  the  first  count  of  the  indictment;  at  least  we  can  not  dis- 
turb the  finding  of  the  trial  court  upon  the  evidence,  although 
some  of  the  testimony  introduced  might  raise  a  doubt  in  our 
minds  in  regard  to  the  appellant^s  guilt.  It  is  settled  by  the 
decisions  of  this  court  that  there  must  be  an  absolute  failure 
of  evidence  to  sustain  the  finding  or  verdict  on  some  material 
point  before  we  would  be  authorized  to  reverse  the  judgment 
on  the  evidence.  Cox  v.  f^taie,  49  Ind.  568 ;  Kelly  v.  Staie^ 
64  Ind.  326  ;  Siebert  v.  Staie.^iy  Ind.  471,  on  p.  479;  Murphy 
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V.  State,  97  Ind.  579.     There  is  no  such  failure  of  evidence  in 
the  case  we  are  now  considering. 

Appellant's  counsel  also  claim  that  the  evidence  failed  to 
show  that  at  the  time  of  the  sale  the  prosecuting  witness  was 
under  the  age  of  twenty-one  years.  Upon  this  point  the  father 
of  the  witness  testified  as  follows :  "  I  am  the  father  of  Clint. 
Robinson.  He  will  be  twenty-one  years  old  the  1st  day  of 
August  next."  This  case  was  tried  on  the  1st  day  of  May, 
1884,  and  the  oflTence  charged  was  alleged  and  proved  to  have 
been  committed  on  the  15th  day  of  November,  1883.  There 
was  no  conflict  in  the  evidence  in  relation  to  the  age  of  the 
prosecuting  witness,  and  it  showed  conclusively,  we  think, 
that  at  the  time  of  the  sale,  and  of  the  trial  of  this  cause,  he 
was  under  twenty-one  years  of  age.  But  counsel  say  that  ev- 
idence that  the  alleged  minor  will  be  twenty-one  years  old 
next  August  is  not  conclusive  that  he  was  under  twenty-one 
years  of  age  at  Ihe  time  of  the  alleged  sale,  and  they  cite 
Meyer  v.  State,  50  Ind.  18,  which  seems  to  support  their  po- 
sition. Upon  the  point  now  under  consideration  the  case  cited 
was  criticised  and  condemned  in  the  recent  case  of  Ehlert  v. 
Staie,  93  Ind.  76,  and  must  now  be  regarded  as  overruled. 

Finally,  it  is  urged  by  appellant's  counsel,  that  the  sale  was 
justified,  because  made  in  the  reasonable  and  honest  belief 
that  the  alleged  minor  was  of  full  age.  That  was  a  question 
for  the  consideration  of  the  trial  court,  which  had  much  bet- 
ter facilities  for  its  determination  than  we  can  possibly  have. 
We  can  not  disturb  its  decision  of  that  question  upon  the 
evidence. 

We  find  no  error  in  the  record  which  authorizes  or  requires 
ihe  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  31, 1884. 
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CoNTBACT. — Breach, — Meaayre  of  Damages. — Mortgage, — Htubandand  Wife, — 
Suit  by  a  married  woman,  alleging  that  she  had,  at  the  instance  of  her 
husband  and  the  defendant,  mortgaged  her  lands  to  secure  a  loan  of  $3,- 
000,  upon  an  agreement  with  the  defendant  that  he  would  receive  the 
money  and  apply  $1,000  of  it  in  payment  of  an  older  mortgage  on  part 
of  the  same  lands,  given  to  secure  her  husband's  debt,  and  would  pay 
$2,000  to  her  husband ;  and  for  breach,  that  the  defendant  received  the 
money,  did  not  apply  said  $1,000  as  agreed,  but  converted  it  to  his  own 
use,  by  reason  whereof  she  lost  her  land.  It  appeared  in  evidence  that 
$300  had  been  paid  by  her  husband  upon  the  older  mortgage. 

Held,  that  the  measure  of  damages  could  not  exceed  $700  and  the  interest 
thereon. 

Same. — Evidence, — In  such  case  it  is  error  to  exclude  evidence  by  the  hus- 
band as  a  witness  to  the  effect  that  the  loan  was  made  with  a  view  to 
other  purposes  than  the  payment  of  the  prior  mortgage;  so,  also,  to 
exclude  evidence  showing  that  the  husband,  and  not  the  defendant,  nine 
years  before  the  trial,  received  the  borrowed  money,  and  that  he  disposed 
of  the  whole  of  it,  paying  $300  on  the  older  mortgage. 

Witness. — Evidence. — Practice. — The  refusal  to  permit  a  party  to  put  & 
question  to  his  own  witness  is  not  available  error,  where  the  court  haa 
not  been  informed  of  the  evidence  expected  to  be  elicited  by  the  answer. 

From  the  Marion  Circuit  Court. 

J.  E.  McDonald y  J.  M.  Butler  and  ^1.  L.  Mason^  for  ap- 
pellant. 

8,  Claypool  and  W.  A.  Ketcham,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  for  an  alleged 
breach  of  a  parol  agreement  in  relation  to  the  execution  of  a 
mortgage  upon  her  real  estate. 

The  substance  of  the  complaint  is  as  follows :  Appellee,  be- 
ing the  owner  of  certain  real  estate,  in  1868  mortgaged  the 
same  to  secure  a  note  executed  by  her  husband  to  Ann^  E. 
Browning  for  $1,100.  On  June  10th,  1873,  said  note  being 
unpaid,  at  the  instance  of  her  husband  and  said  defendant 
Sharpe,  she  executed  a  mortgage  to  one  George  Bandall,  on 
the  east  half  of  said  real  estate,  to  secure  a  loan  of  $3,000, 
then  and  there  agreeing  with  the  defendant  "  that  he  would 
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receive  the  money  so  borrowed  by  her  husband  upon  said 
mortgage,  and  after  paying  $2,000  thereof  to  her  husband 
would  apply  the  residue,  to  wit,  the  sum  of  $1,000,  to  the 
payment,  discharge  and  satisfaction  of  said  mortgage  to  said 
Anna  E.  Browning.'^  That  upon  said  agreement  she  united 
in  said  mortgage,  and  said  defendant  thereupon  received  the 
proceeds  of  said  loan.  And  that  said  defendant  did  not  ap- 
ply said  sum  of  $1,000,  or  any  part  thereof,  to  the  payment 
and  discharge  of  said  indebtedness  to  said  Browning,  but  con- 
verted the  same  to  his  own  use,  and  has  refused  to  pay  the 
same  to  said  plaintiff,  or  any  part  thereof.  By  reason  thereof, 
and  the  existence  of  said  mortgage,  said  premises  were  wholly 
lost  to  her.  Wherefore  she  demanded  judgment  for  $1,600 
damages. 

An  issue  was  formed  by  a  general  denial.  There  was  a  trial 
by  jury ;  verdict  for  the  plaintiff  for  $1,540,  and  over  a  mo- 
tion for  a  new  trial  judgment  was  rendered  upon  the  verdict. 
The  error  complained  of  is  in  overruling  appellant's  motion 
for  a  new  trial.  The  reasons  stated  for  a  new  trial  are :  The 
verdict  is  contrary  to  law,  and  is  not  sustained  by  sufficient 
evidence,  the  damages  are  too  large  and  are  excessive,  error  of 
law  occurring  at  the  trial,  in  excluding  certain  testimony  of 
George  Ryer,  striking  out  parts  of  deposition  of  William  M. 
Graydon,  giving  to  the  jury  certain  instructions,  and  the  re- 
fusal to  give  certain  other  instructions  asked  by  the  defendant. 
There  is  a  square  conflict  in  the  evidence  as  to  there  being 
any  agreement  to  apply  any  part,  of  the  $3,000  loan  from 
Randall  to  the  payment  of  the  Browning  debt.  But  it  was 
proved,  and  admitted  upon  the  trial,  that  $300  of  the  proceeds 
of  the  Randall  loan  was  applied  on  the  Browning  mortgage. 

The  complaint  at  most  only  charges  the  defendant  with  the 
conversion  to  his  own  use  of  the  $1,000  that  was  to  be  ap- 
plied on  the  Browning  mortgage.  If  no  part  thereof  had 
been  paid  upon  the  Browning  mortgage,  and  the  complaint 
be  true,  the  plaintiff  could  only  recover  the  $1,000,  with  six 
per  cent,  interest,  from  date  of  Randall's  mortgage  to  date  of 
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judgment.  But  the  evidence  shows,  and  the  fact  is  admitted^ 
that  $300  of  said  proceeds  were  paid  upon  the  Browning 
mortgage  on  the  17th  day  of  June,  1873,  seven  days  after  the 
execution  of  the  Bandall  mortgage.  But  it  is  insisted  that 
the  husband  William  Graydon  paid  the  $300,  that  the  defend- 
ant, Sharpe,  had  previously  converted  it  to  his  own  use,  and 
notwithstanding  the  husband  afterwards  paid  it  on  the  Brown- 
ing mortgage,  the  defendant  should  still  be  held  liable  to  pay 
it  to  her. 

It  makes  but  little  difference  to  her  which  made  the  pay- 
ment, her  property  was  relieved  from  the  lien  of  the  mort- 
gage to  the  extent  of  the  payment,  and  as  to  that  the  property 
was  not  lost  by  her.  Although  there  might  at  the  time  have 
been  a  breach  of  the  agreement  and  a  conversion  of  the  pro- 
ceeds, yet,  if  the  money  was  afterwards  paid,  only  nominal 
damages  could  be  recovered  for  the  breach.  2  Addison  Torts, 
462 ;  2  Sedg.  Dam.,  pp.  413  and  415.  Hence  the  most  that 
could  have  been  recovered  under  the  allegations  of  the  com- 
plaint, the  proof  and  the  admissions  of  appellee,  is  the  $700, 
with  interest  at  six  percent,  from  the  lOthday  of  June,  1873, 
to  the  2d  day  of  June,  1882,  the  date  of  the  judgment,  say 
nine  years,  making  together  the  sum  of  $1,078.  We  think 
the  damages  assessed  at  $1,540  are  excessive. 

It  is  further  insisted  that  the  court  erred  in  excluding  cer- 
tain testimony  of  George  Ryer.  The  question  objected  to, 
and  to  which  the  objection  was  sustained,  is :  "  Do  you  know 
to  whom  the  loan  was  made?"  This  was  an  introductory 
qnastion,  the  answer  to  which,  if  made  in  any  way,  could  not, 
without  being  followed  by  an  additional  question,  or  ques- 
tions, have  possibly  affected  the  merits  of  the  case.  There  was 
no  attempt  to  further  pursue  the  inquiry  or  inform  the  court 
as  to  what  facts  were  intended  to  be  proved  by  the  testimony. 
There  is  no  available  error  in  the  exclusion  of  this  testimony. 

It  is  further  insisted  that  the  court  erred  in  striking  out 
parts  of  the  deposition  of  William  M.  Graydon.  But  it  is 
claimed  by  appellee  that  this  objection  is  waived  by  the  record 
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showing  that  the  parts  said  to  be  stricken  out  were  read  to 
the  jury. 

Bill  of  exceptions  No.  1  contains  the  parts  struck  out  and 
replaces  them  properly  in  the  record  under  the  signature  of 
the  judge. 

Bill  of  exceptions  No.  2,  containing  the  evidence  given  to 
the  jury,  also  contains  the  questions  and  answers^  the  striking 
out  of  which  are  complained  of  by  appellant^  with  the  fol- 
lowing marginal  note  opposite  each :  "  Stricken  out  on  mo- 
tion of  plaintiff,  as  shown  by  bill  of  exceptions.^^ 

We  think  this  error  of  the  compiler  of  the  second  bill  of 
exceptions,  in  including  these  questions  and  answers  therein, 
fiilly  explains  itself.  And  if  it  can  be  considered  that  these 
questions  and  answers  were  read  to  the  jury,  it  must  be  con- 
sidered that  they  were  then  struck  out  by  the  court ;  for  the 
second  bill  is  regularly  authenticat^^d  by  the  signature  of  the 
court  as  well  as  the  first. 

We  think  that  the  record  shows  that  said  questions  and  an- 
swers were  not  read  to  and  left  before  the  jury  for  their  con- 
sideration, and  the  objections  and  exceptions  to  their  exclu- 
sion as  evidence  are  properly  a  part  of  the  record. 

The  eighth  question  and  answer  which  were  struck  out  read 
as  follows :  "  What  representations,  if  any,  were  made  by  you 
to  induce  your  wife  to  join  with  you  in  said  mortgage  to  Ran- 
dall ?  Answer.  My  representations  were  that  I  had  to  meet 
and  pay  a  deficit  of  ajbout  $1,850,  owing  by  me  to  the  P.,  C. 
&  St.  L.  R.  R.  Co.,  growing  out  of  my  account  as  freight 
agent,  and  that  I  had  to  make  some  repairs  and  improvements 
on  our  homestead  dwelling,  and  some  other  little  matters.'^ 

Under  the  charge  in  the  complaint  that  the  husband  and  the 
defendant  induced  her  to  sign  the  mortgage  to  Randall  under 
an  agreement  that  $1,000  of  the  proceeds  should  be  paid  upon 
the  Browning  mortgage,  we  think  this  question  and  answer  were 
relevant,  material  and  competent,  and  that  the  evidence  con- 
tained therein,  in  connection  with  the  other  evidence  in  the 
oase,  should  have  gone  to  the  jury  for  their  consideration. 
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Question  and  answer  No.  13,  which  were  struck  out,  read 
as  follows :  *^  State  as  nearly  as  you  can  the  exact  disposition 
by  you  of  said  $3,000  so  received  by  you  ?  Answer.  To  my 
best  recollection  I  disposed  of  said  $3,000  as  follows :  About 
$1,850  paid  to  said  railroad  company,  as  heretofore  stated ; 
$300  interest  on  Browning  note  and  mortgage ;  about  $400 
for  addition  to  the  house  ;  about  $200  paid  bills  of  my  wife ; 
balance  in  sundry  accounts  that  I  can  not  now  state.'* 

Considering  that  this  transaction  occurred  some  nine  years 
before  the  trial,  and  over  seven  years  before  suit  was  com- 
menced, we  think  the  action  of  the  parties  about  the  time  of 
the  transaction  would  tend  strongly  to  show  the  construction 
that  they  themselves  had  placed  upon  any  agreement  that 
they  may  have  made,  or  to  disprove  the  making  of  any  such 
agreement. 

It  was  competent  for  the  defendant  to  prove  that  the  hus- 
band received  and  disposed  of  the  proceeds,  and  that  $300  of 
the  same  were  applied  upon  the  Browning  mortgage.  We 
think  the  court  erred  in  striking  out  this  part  of  the  depo- 
sition. 

It  is  further  insisted  that  the  court  erred  in  refusing  to  give 
instructions  asked  by  appellant,  and  in  giving  instructions  of 
its  own  motion.  As  the  judgment  must  be  reversed  for  the 
errors  heretofore  stated,  and  the  same  instructions  may  not  be 
repeated  in  a  subsequent  trial,  we  deem  it  unnecessary  to  pro- 
long this  opinion  by  setting  out,  discussing  and  deciding  upon 
the  instructions. 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
for  which  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings. 
Filed  Nov.  13,  1884.    Petition  for  a  rehearing  overruled  Feb.  20, 1885. 
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Myers  et  al.  v.  Lawyer  et  al. 

Agreed  Case. — Junadietion, — Affidavit  of  Fads, — Pmetiee, — In  order  to  con- 
fer jarisdiction  upon  the  coart  to  he^r  and  determine  an  agreed  case,  the 
agreed  statement  of  facts  must  be  supported  by  an  affidavit  that  the  con- 
troversy is  real  and  the  proceedings  in  good  faith  to  determine  the  rights 
of  the  parties. 

Same. — TranaeripL — Supreme  Court, — Upon  appeal  from  a  judgment  ren- 
dered in  such  case,  the  transcript  must  embrace  a  copy  of  such  affidavit; 
otherwise  the  record  presents  no  question  for  decision. 

Same. — SUUement  of  Clerk, — In  such  case  the  statement  of  the  clerk  that 
such  affidavit  was  filed  will  not  supply  such  omission. 

From  the  Hamilton  Circuit  Court. 

T,  J.  Kane  and  T.  P.  Davis,  for  appellants. 

O.  Shirts  and  W.  R.  Fertigy  for  appellees. 

Best,  C. — There  are  no  pleadings  in  this  cause.  It  was 
submitted  and  determined  as  an  agreed  case,  under  section 
553  of  the  R,  8.  1881.  This  section  authorizes  parties  "to 
submit  any  matter  of  controversy  between  them  to  any  court 
that  would  otherwise  have  jurisdiction  of  such  cause,  upon  an 
agreed  statement  of  facts  to  be  made  out  and  signed  by  the 
parties,  but  it  must  appear  by  affidavit  that  the  controversy 
is  real  and  the  proceedings  in  good  faith,  to  determine  the 
rights  of  the  parties."  This  section  authorizes  the  deter- 
mination of  such  controversy  upon  an  agreed  statement  sup- 
ported by  the  requisite  affidavit,  without  pleadings.  The 
record  in  this  case  contains  the  statement,  but  no  affidavit  ac- 
companies the  statement.  This  was  necessary,  as  in  the  ab- 
sence of  an  affidavit  the  record  presents  no  question  for  de- 
cision by  this  court.  This  has  heretofore  been  decided.  Sharpe 
V.  Sharpe,  27  Ind.  507 ;  Manchester  v.  Dodge,  57  Ind.  584 ; 
Godfrey  v.  Wilson,  70  Ind.  50. 

The  clerk  in  this  cause  prefaced  a  copy  of  the  agreed  state- 
ment of  facts  with  the  recital  that  one  of  the  attorneys  had 
filed  the  requisite  affidavit,  but  the  affidavit  itself  is  not  in  the 
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record,  and  its  existence  can  not  thus  be  shown.  The  affidavit 
is  an  essential  paper  in  the  cause,  and  it  is  just  a!fe  necessary  to 
procure  a  transcript  of  it  in  order  to  present  any  question  to 
this  court,  upon  an  agreed  case,  as  to  procure  a  transcript  of 
the  agreed  statement  of  facts.  Without  an  affidavit  the  court 
in  such  cases  has  no  jurisdiction,  and  it  is  therefore  essen- 
tially necessary  that  the  record  shall  contain  the  affidavit  as 
well  as  the  agreed  statement  of  facts.  In  this  condition  of 
the  record,  no  question  is  presented,  and,  therefore,  the  judg- 
ment can  not  be  disturbed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at 
the  appellants'  costs. 

Filed  Dec.  13,  1884.     Petition  for  a  rehearing  overruled  Feb.  14,  1886. 
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No.  11,555. 

TuLL,  Treasurer,  i\  The  State,  ex  rel.  Glessner. 

Circuit  CJoubt. — Power  to  Appoint  Attorneys  to  Assist  Prosecuting  Attorney. — 
lAability  of  County. — The  circuit  court  has  inherent  discretionary  power 
to  appoint  attorneys  to  assist  the  prosecuting  attorney  in  criminal  causes, 
and  to  allow  compensation  payable  out  of  the  county  treasury,  nor  will 
its  action  be  reviewed  save  in  cases  where  a  clear  abuse  of  discretion  ap- 
pears. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  L.  T.  Michenery  for  appellant. 

O.  J.  Glessner,  D.  L,  Wilson  and  A.  F,  Wray,  for  appellee. 

Elliott,  J. — A  prosecution  was  instituted  against  Ed- 
ward Kennedy  for  the  premeditated  and  malicious  murder 
of  Albert  McCorkle,  sheriff  of  Shelby  county,  and  eight  of 
the  principal  lawyers  of  the  county  were  employed  by  Ken- 
nedy to  conduct  his  defence.  The  prosecuting  attorney  asked 
the  court  to  appoint  counsel  to  assist  him  in  conducting  the 
prosecution,  and  this  request  was  granted.     The  relator  and 
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David  L.  Wilson  were  appointed  to  assist  the  prosecutor,  and 
the  former  entered  upon  the  duty  assigned  him  and  did  aid 
in  prosecuting  Kennedy.  In  January,  1884,  the  court  or- 
dered that  an  allowance  of  $300  be  made  to  the  relator  as 
compensation  for  the  services  rendered  by  him,  and  a  certified 
copy  of  the  order  was  issued  and  delivered  to  the  auditor  of 
the  county  who  at  once  drew  his  warrant  upon  the  county 
treasurer,  the  appellant,  for  the  amount  specified  in  the  order 
of  the  court.  Payment  of  the  warrant  was  demanded  of  the 
treasurer  and  he  refused  to  pay  it,  whereupon  the  relator 
sued  out  a  writ  of  mandate  commanding  payment.  The  case 
comes  to  us  upon  the  ruling  of  the  court  on  the  demurrer  of 
the  appellant  to  the  alternative  writ  issued  at  the  suit  of 
the  relator. 

It  is  settled,  without  substantial  diversity  of  judicial  opin- 
ion, that  the  trial  court  has  power  to  appoint  counsel  to  as- 
sist a  prosecuting  attorney  in  the  trial  of  a  prosecution  for  a 
criminal  offence.  Siebert  v.  State,  95  Ind.  471 ;  Wood  v.  State, 
92  Ind.  269 ;  Duhes  v.  State,  11  Ind.  557 ;  State  v.  Wilson,  24 
Kan.  189 ;  S.  C,  36  Am.  R.  257 ;  Hopper  v.  Com,,  6  Grat. 
684;  Shelton  v.  Stale,  1  Stew.  &  P.  208;  United  States  v. 
Hanway,  2  Wall.  Jr.  139;  People  v.  Blackwell,  27  Cal.  65; 
State  V.  BartteU,  55  Me.  200;  Edwards  v.  State,  47  Miss.  581 ; 
State  V.  Russell,  26  La.  An.  68 ;  Jarnagin  v.  State,  10  Yer- 
ger,  529. 

The  interests  of  public  justice  require  that  the  representa- 
tives of  the  State  shall  have  power  to  invoke  professional 
assistance  for  the  prosecuting  attorney  when  the  occasion  de- 
mands it.  To  deny  the  right  of  the  prosecutor  to  needed  as- 
sistance might  often  lead  to  the  defeat  of  justice  and  the 
escape  of  offenders  who  justly  merit  punishment.  The  ac- 
cused is  at  liberty  to  summon  to  his  assistance  the  most 
learned  lawyers  and  ablest  advocates  of  the  bar,  and  bare  jus- 
tice requires  that  the  State  should  be  granted  a  corresponding 
right  to  call  to  the  aid  of  its  prosecuting  attorney  counsel 
learned  in  the  law.     The  forensic  contest  should  be  fought 
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with  something  like  a  just  equality  of  opposing  forces.  Care- 
ful as  the  State  is  of  the  rights  of  those  accused  of  crime,  it 
does  not  yield  the  right  to  fairly  oppose  the  array  of  talent 
summoned  to  the  assistance  of  the  accused.  It  is  within  the 
power  of  the  representatives  of  the  commonwealth  to  call  to 
the  relief  of  the  prosecutor  such  professional  aid  as  will  pre- 
vent the  defeat  of  justice,  and  will  place  the  prosecution  and 
the  defence  upon  something  like  an  equal  footing. 

The  people  do  not  surrender  the  right  to  employ  just 
means  of  prosecuting  criminals  by  choosing  an  officer  and 
charging  him  with  the  special  duty  of  prosecuting  the  pleas 
of  the  State.  In  committing  to  the  prosecuting  attorney  the 
duty  of  prosecuting  the  violators  of  law,  the  community  does 
not  avow  that  it  will  not  employ  counsel  to  Assist  him  when 
the  occasion  demands. 

The  court  in  which  a  charge  preferred  by  indictment  is 
pending  is  in  a  situation  to  correctly  judge  whether  the  case 
is  one  in  which  the  prosecutor's  request  for  professional  as- 
sistance should  be  granted  or  denied.  In  no  other  officer  or 
tribunal  can  the  power  of  determining  when  assistant  coun- 
sel shall  be  called  be  more  appropriately  lodged  than  in  the 
court  in  which  the  trial  takes  place.  The  judge  has  adequate 
means  of  knowledge,  and  is  solemnly  charged  with  the  duty 
of  securing  justice  to  the  defendant  and  to  the  State.  Better 
than  any  one  else  is  he  prepared  to  intelligently  decide  the 
question,  for  he  knows  the  gravity  of  the  charge  as  well  as 
the  power  and  influence  of  the  prisoner's  counsel,  and  knows, 
too,  the  need  the  attorney  of  the  State  has  for  professional  as- 
sistance. The  court  having  jurisdiction  of  felonies  is  not  or- 
ganized to  acquit  or  to  convict  persons  accused  of  crime,  but  to 
see  that,  if  innocent,  they  have  safe  deliverance,  and,  if  guilty, 
that  they  be  justly  punished.  It  is  evident  that  the  duty  can 
not  be  efficiently  discharged  unless  the  court  is  invested  with 
authority  to  call  counsel  to  the  assistance  of  the  prosecutor 
when  the  interests  of  justice  require  it. 

The  court  having  cognizance  of  prosecutions  for  felonies  is 


NOVEMBER  TERM,  1884.  241 

Tull,  Treasurer,  i\  The  State,  ex  reL  Glessner. 

one  of  general  superior  jurisdiction,  and  all  reasonable  pre- 
sumptions are  indulged  in  fiivor  of  the  legality  of  its  order 
and  judgment  where  there  are  no  countervailing  circumstances. 
Ruled  by  this  presumption,  we  must  adjudge  that  the  case  be- 
fore us  was  one  in  which  the  interests  of  justice  required  thalfc 
the  request  of  the  prosecuting  attorney  for  assistance  be 
granted. 

The  decisions  denying  the  authority  of  the  county  commis- 
sioners to  employ  counsel  to  assist  in  the  prosecution  of  of- 
fenders, are  pressed  upon  our  attention,  but  it  is  quite  clear 
that  these  decisions  do  not  govern  this  case.  The  court  which 
ordered  the  relator  to  assist  the  prosecutor  is  one  of  general 
jurisdiction,  charged  with  the  duty  of  administering  the  law 
and  securing  for  the  commonwealth  and  for  the  defendant  a 
fair  trial,  whereas  the  board  of  commissioners  is  an  inferior 
statutory  tribunal,  without  any  jurisdiction  in  prosecutions 
for  criminal  offences. 

Assuming  that  the  circuit  court  had  authority  to  direct  the 
employment  of  counsel  to  assist  the  prosecutor,  there  c.an  be 
no  difficulty  in  solving  the  question  of  the  riglit  to  compen- 
.sation.  The  State  does  not  expect  a  man's  service  without 
fair  compensation,  nor  can  it,  without  violating  the  Constitu- 
tion, compel  an  attorney  to  render  services  gratuitously.  When 
the  court  directs  a  member  of  its  bar  to  assist  in  the  prosecu- 
tion of  a  person  accused  of  crime,  it  requires  of  him  the  be- 
stowal of  time,  learning  and  labor,  and  these  are  things  of 
value,  for  which  justice,  as  well  as  the  paramount  law,  requires 
that  reasonable  compensation  shall  be  made.  We  have  de- 
cisions establishing  the  principle  upon  which  this  conclusion 
restxS,  and  lending  strong  support  to  the  proposition  already 
i^tated,  that  the  circuit  court  had  power  to  grant  the  pe- 
tition of  the  prosecuting  attorney.  In  Webb  v.  Baird,  6  Ind. 
13,  this  court  held  that  the  circuit  court  had  the  power  to  ap- 
point an  attorney  to  defend  a  pauper,  although  there  was  no 
statute  authorizing  the  appointment,  and  held,  also,  that  the 
attorney  appointed  by  the  court  was  entitled  to  compensation. 
Vol.  99.— 16 
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The  case  named  has  received  approval  in  Board,  dc.,Y.  Wood, 
35  Ind.  70,  Kerr  v.  State,  ex  reL,  35  Ind.  288,  Gordon  v.  Board, 
etc,,  44  Ind.  475,  and  Gordon  v.  Board,  etc.,  52  Ind.  322.  In  the 
latter  case  it  was  said :  "  In  this  State,  courts  are  created  by 
the  Constitution  and  acts  of  the  General  Assembly  (Const., 
art.7,  sec.  1),  and,  when  once  established  and  their  jurisdiction 
defined,  they  have  the  inherent  power  to  perform  the  duties 
required  of  them,  whether  expressly  granted  or  necessarily 
implied.^'  The  doctrine  that  all  courts  possess  inherent  powers 
has  found  expression  and  enforcement  in  many  decisions  of 
this  court.  Curtis  v.  Gooding,  ante,  p.  45 ;  Woods  v.  Brown, 
93  Ind.  164,  see  p.  168  (47  Am.  R.  369) ;  Earle  v.  Earle,  91 
Ind.  27  ;  LMe  v.  State,  90  Ind.  338 ;  S.  C,  46  Am.  R.  224; 
Sanders  v.  State,  85  Ind.  318 ;  S.  C,  44  Am.  R.  29 ;  Nealis 
V.  Dicks,  72  Ind.  374. 

As  it  is  the  duty  of  the  trial  court  to  administer  justice  by 
securing  an  impartial  trial  to  the  State  and  to  the  accused,  it 
must  possess  the  implied  power  to  adopt  means  to  effect  that 
object.  If,  in  the  judgment  of  the  court,  an  impartial  trial 
can  not  be  had  without  granting  the  prosecuting  attorney  the 
assistance  which  he  asks,  then  the  court  necessarily  possesses 
the  implied  power  to  grant  what  the  officer  requests.  It  can 
not  be  possible  that  a  trial  court  is  bound  to  permit  a  trial  to 
proceed  when  it  is  informed  that  in  order  that  it  may  be  a 
just  one  the  prosecutor  needs  professional  assistance.  The 
decisions  to  which  we  have  referred  do  not,  it  is  true,  in  terms 
affirm  that  counsel  may  be  employed  to  assist  in  the  prosecu- 
tion of  a  person  accused  of  crime,  but  they  do  establish  a 
principle  which  directly  leads  to  that  conclusion.  If  there  is 
a  right  to  emplo^  and  pay  counsel  to  defend,  and  if  this  right 
is  inherent  in  the  court,  then  it  must  follow  that  the  State  has 
a  similar  right  to  have  counsel  employed  and  paid  to  assist  in 
the  prosecution.  Decisions  rest,  or,"  at  least,  should  rest,  on 
principle,  and  the  principle  which  sustains  the  decisions  in 
favor  of  the  defendant,  will,  with  equal  strength,  sustain  a 
like  decision  in  favor  of  the  State. 
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The  rule  deducible  from  the  decisions  and  principles  of 
which  we  have  spoken  is,  that  a  discretionary  power,  both  as 
to  the  employment  of  assistant  counsel  and  the  amount  of 
their  compensation,  is  vested  in  the  trial  court.  The  appel- 
late courts  will  not  interfere  with  the  reasonable  exercise  of 
this  discretionary  power,  although  they  will  review  and  re- 
buke an  abuse  of  it.  In  the  case  at  bar  there  is  nothing 
showing  an  abuse  of  discretion ;  on  the  contrary,  the  power 
seems  to  have  been  wisely  exercised. 

The  appellant's  counsel  contend  that  even  if  the  court  had 
power  to  direct  the  employment  of  assistant  counsel,  and  to 
award  compensation,  still  the  writ  should  not  have   been 
granted,  because,  as  they  assert,  the  compensation  should  be 
paid  by  the  State,  and  not  by  the  county.    The  cases  of  Webb 
V.  Baird,  supra,  Board,  etc.,  v.  Wood,  supra,  Kerr  v.  State, 
ex  rel,,  supra,  and  Gordon  v.  Board,  etc.,  supra,  establish  a 
principle  that  is  decisively  against  them,  and  the  question  may 
M'ell  be  regarded  as  no  longer  an  open  one.     It  is  true  that  the 
point  here  pressed  was  not  distinctively  made  in  those  cases, 
but  it  is,  nevertheless,  involved  and  was  decided.  If  the  ques- 
tion were  an  open  one,  the  decision  should  be  that  the  county 
must  pay  the  expense  incurred  in  prosecuting  persons  who 
commit  felonies  within  its  limits.   The  policy  of  the  common 
law  was  to  make  the  inhabitants  of  the  locality  apprehend 
and  punish  criminals,  and  it  is  a  wise  and  salutary  one.     By 
the  common  law  the  hundredors  were  bound  to  make  hue  and 
cry  after  the  felon,  and  if  they  took  him  they  stood  excused, 
otherwise  they  were  liable  to  the  person  who  suffered  injury 
from  a  felony  committed  in  the  hundred.     3  Bl.  Com.  160. 
There  are  obvious  and  forcible  reasons  why  the  locality  where 
a  crime  is  committed  should  bear  the  expense  of  prosecuting 
the  law-breakers,  but,  as  the  question  is  put  at  rest  by  our 
decisions,  fiirther  discussion  is  unnecessary. 
Judgment  affirmed. 
Filed  Dec.  31, 1884. 
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No.  12,059. 

Adams  v.  The  State. 

Criminal  Law. — Jeopardy, — Discharging  Jtary. — If,  after  a  jarj  is  empan- 
elled and  sworn,  it  be  disclosed  that  a  juror  is  incompetent  because  not 
a  freeholder  or  householder,  and  the  accused  declines  to  object  to  the 
juror,  and  the  court  thereupon,  of  its  own  motion,  discharges  the  jurj, 
the  accused  has  been  once  in  jeopardy  and  should  be  released. 

From  the  Huntington  Circuit  Court. 

J.  C.  Branyan,  M.  L.  Spencer,  R.  A.  Kaufman  and  W.  A. 
Branyan,  for  appellant. 

G.  W.  Gibson,  Prosecuting  Attorney,  J.  M.  Hildebrand  and 
C.  W.  Waikins,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  by  indictment  against 
Joseph  J.  Adams,  under  section  2204,  R.  S.  1881,  for  selling 
a  promissory  note  to  the  Citizens  Bank  of  Huntington,  at 
Huntington,  Indiana,  knowing  that  one  of  the  signatures  to 
the  note  had  be^n  obtained  by  false  pretences.  Upon  a  former 
appeal  to  this  court  the  indictment  was  held  to  be  sufficient, 
and  the  judgment  below  quashing  it  was  reversed.  J^ate  v. 
Adarns,  92  Ind.  116. 

After  the  cause  was  remanded,  and  issue  had  beep  formally 
joined  by  the  entry  of  a  plea  of  not  guilty,  a  panel  of  jurors 
was  called  to  try  it.  A  man  known  as  Luther  Crandall  was 
one  of  the  persons  thus  called  to  serve  as  jurors  in  the  cause. 
Crandall  was  not  specially  interrogated  as  to  his  qualifications 
as  a  juror,  but  others  called  with  him  were  so  interrogated  in 
his  presence  and  hearing.  Before  the  jury  were  sworn  the 
court  inquired  whether  all  were  either  freeholders  or  house- 
holders of  the  county,  to  which  there  was  a  general  response 
in  the  affirmative.  After  the  jury  were  sworn,  but  before 
any  statement  of  the  case  had  been  made  to  them,  and  before 
any  further  proceedings  of  any  kind  had  been  had,  Cran- 
dall informed  the  court  that  he  had,  by  inadvertence,  incor- 
rectly answered  the  court's  inquiry  as  to  some  of  his  qualiii- 
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cations  as  a  juror ;  that  he  was,  in  fact,  neither  a  freeholder 
nor  a  householder.  The  court  then  inquired  of  the  defendant 
whether  he  objected  to  Crandall  as  a  juror  on  account  of  the 
information  which  he,  Crandall,  had  thus  communicated  to 
the  court,  to  which  the  defendant,  through  his  attorneys,  re- 
sponded, "We  decline  to  change  the  jury.^^  The  court, 
thereupon,  over  the  objection  and  exception  of  the  defendant, 
discharged  the  jury.  The  defendant  then  moved  that  he  be 
discharged  and  permitted  to  go  hence  without  day,  upon 
the  ground  that  he  had  been  once  placed  in  jeopardy,  and  that 
he  ought  not,  for  that  reason,  to  be  longer  held  to  answer  the 
charge  which  a  jury  had  been  empanelled  as  above  to  try. 
But  the  court  overruled  the  motion  and  proceeded  to  empanel 
another  jury  to  try  the  cause,  which  resulted  in  finding  the 
defendant  guilty  as  charged,  and  in  sentencing  him  to  the 
State's  prison  for  a  term  of  two  years. 

It  is  a  well  settled  rule  that  all  objections  to  the  compe- 
tency of  a  juror  are  waived  by  neglecting  to  use  due  dili- 
gence in  urging  them  as  well  as  by  the  failure  of  the  party, 
afterwards  complaining,  to  avail  himself  of  such  objections 
at  the  proper  time,  after  they  have  come  to  his  knowledge. 
Kingen  v.  State,  ^6  Ind.  132;  Gillooley  v.  StaU,  58  Ind.  182; 
Patterson  v.  State,  70  Ind.  341 ;  1  Bishop  Crim.  Proc,  section 
946.   ^ 

That  rule  applies  especially  to  that  class  of  disqualifica- 
tions which  arise  from  a  proposed  juror  not  being  either  a 
freeholder  or  householder,  or  a  voter  of  the  county.  It  is 
also  well  settled  that  when  the  ordinary  forms  of  law  have 
been  complied  with,  jeopardy  attaches  when  the  jury  are 
sworn.  1  Bishop  Crim.  Law,  section  1014;  1  Bishop  Crim. 
Proc,  section  961;  Maden  v.  Emmons,  83  Ind.  331. 

When  jeopardy  has  begun,  and  the  jury  are  unnecessarily 
and  without  the  consent  of  the  prisoner  discharged,  such  a 
discharge  of  the  jury  is  the  equivalent  of  an  acquittal,  and 
the  prisoner  thereby  becomes  entitled  to  exemption  from 
ftirther  prosecution  for  the  same  offence.     Wright  v.  State,  5 


246  SUPREME  COURT  OF  INDIANA, 

Adams  v.  The  State. 

Ind.  290;   Wright  \.  State,  7  Ind.  324;  Maden  v.  Emmons, 
aupra. 

On  that  subject  Bishop  in  his  work  on  Criminal  Law,  vol. 
1, section  1037,  says:  "The  general  doctrine,  let  it  be  re- 
peated, is,  that  if,  after  the  jeopardy  already  explained  has  at- 
tached, the  judge  discharges  the  jury  without  the  prisoner's 
consent,  the  prisoner  is  entitled  to  be  set  at  liberty,  and  he  is 
not  to  be  again  brought  into  danger  for  the  same  ofiFence." 

Asdeducible  from  the  authorities  herein  above  cited,  Adams, 
the  appellant  in  this  case,  waived  all  objection  in  the  first 
instance  to  CrandalPs  qualifications  as  a  juror  by  failing  to 
make  any  inquiry  upon  the  subject  at  the  proper  time,  and 
when  the  action  afterwards  taken  by  the  court  resulted  in 
bringing  out  the  fact  that  Crandall  was  neither  a  freeholder 
nor  a  householder,  he  still  made  no  objection  on  that  account. 
In  all  such  proceedings  a  failure  to  object  is  construed  as  im- 
plying consent,  and  the  declination  of  the  appellant  to 
"  change  the  jury  "  ought,  under  the  circumstances,  to  have 
been  interpreted  as  meaning  that  he  was  willing  to  proceed 
with  the  jury  as  it  was  then  constituted.  There  was,  conse- 
quently, no  sufficient  cause  for  discharging  the  jury  at  the 
time  it  was  discharged,  and  the  action  of  the  court  in  that  re- 
spect, having  been  without  the  consent  of  the  appellant, 
either  express  or  implied,  was  the  equivalent  of  an  acquittal 
of  the  offence  which  the  jury  were  empanelled  to  try. 

It  follows  that  the  court  below  erred  in  overruling  the  ap- 
pellant's motion  for  his  discharge  from  his  arrest  upon  the  in- 
dictment against  him,  and  that  all  subsequent  proceedings 
based  upon  that  indictment  were,  in  consequence,  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  the  court  below  to  discharge  the  appellant. 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of  Huntington 
county. 
Filed  Dec.  30,  1884. 
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No.  11,568.  ' 

Babren  Cr££K  Ditching  Company  et  al.  v.  Beck  et  ux. 


lOth,  1873,  has  not  been  repealed  bj  the  act  of  March  13th,  1879,  as  to 

corporations  organized  prior  to  the  latter  date. 
Corporations. — Dissolution. — Until  a  corporation  once  organized  has  been 

adjudged  dissolved,  in  a  direct  proceeding  for  that  purpose,  instituted 

by  the  State,  its  existence  can  not  be  questioned  by  a  priyate  person. 
Husband   and  Wife.  —  Tena/i^s  by  Entireties, — Judgment. — Fotredoewrt  of 

Lien. — A  judgment  foreclosing  a  lien  against  lands  held  by  husband 

and  wife  as  tenants  by  entireties,  is  not  necessarily  void ;  it  would  be 

valid  if  both  were  parties  thereto. 

From  the  Grant  Circuit  Court. 

J.  L.  Ouster^  for  appellants. 

A.  Steele,  R.  T.  St.  John  and  G.  W.  Harvey ,  for  appellees. 

Hammond,  J. — Suit  by  the  appellees  against  the  appellants 
to  enjoin  the  collection  of  a  judgment.  The  complaint  was 
in  two  paragraj)hs,  to  each  of  which  appellants  demurred  for 
want  of  facts.  The  demurrer  was  susUiined  to  the  first  and 
overruled  to  the  second  paragraph.  There  was  an  answer  in 
<lenial,  trial  by  jury,  verdict  for  appellees,  and  judgment 
thereon  over  the  appellants'  motion  for  a  new  trial.  Excep- 
tions were  taken  to  the  overruling  of  the  demurrer  to  the 
second  paragraph  of  the  complaint,  and  the  overruling  of  the 
motion  fur  a  new  trial,  and  these  rulings  are  assigned  for  error. 

The  facts  stated  in  the  second  paragraph  of  the  complaint 
were,  substantially,  as  follows :  That  appellees  were  the  owners 
of  certain  described  lands  which  had  been  conveyed  to  them 
as  husband  and  wife ;  that  after  such  conveyance  the  Barren 
Creek  Ditching  Company,  a  corporation  organized  under  the 
the  drainage  law  of  1873,  procured,  in  1875,  benefits  to  be 
assessed,  on  said  lands  for  the  construction  of  a  ditch,  which 
wajs  completed  before  January  1st,  1878 ;  that  at  the  Feb- 
ruary term  of  the  trial  court,  in  the  year  1879,  said  company 
recovered  judgment  on  such  assessment  against  the  appellant 
Christian  Beck  in  the  sum  of  $406,  and  the  foreclosure  of 
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the  lien  thereof  against  said  lands^  bat  that  no  judgment  was 
rendered  against  the  appellant  Christina  Beck ;  that  no  steps 
were  taken  to  collect  said  judgment  until  September  21st, 
1882,  when  an  execution  was  caused  to  be  issued  thereon  and 
placed  in  the  hands  of  the  appellant,  the  sheriff  of  Grant 
county,  who  levied  it  upon  said  lands,  and  was  proceeding  to 
have  the  same  sold  at  sheriff's  sale,  etc. ;  that  more  than  three 
years  before  the  issue  of  the  execution  said  company  was  dis- 
solved by  the  repeal  of  the  drainage  law  of  1873  by  that  of 
1879 ;  that  said  company,  on  January  1st,  1878,  failed  to  meet 
or  to  transact  any  business,  and  abandoned  its  organization,^ 
and  never  thereafter  transacted  any  business  as  a  ditching 
company ;  and  that  no  receiver  was  ever  appointed  to  wind 
up  its  business.  "  Wherefore  plaintiffs  say  that  said  pretended 
corporation  has  no  corporate  existence,  nor  any  authority  to 
enforce  the  judgment  or  collection  of  said  judgment,  or  any 
part  thereof,  and  that  said  execution  and  decree  were  issued 
by  the  clerk  without  authority  or  right.'' 

The  theory  of  the  complaint  is  (1)  that  the  ditching  com- 
pany was  dissolved  by  the  repeal  of  the  act  of  the  Legislature 
under  which  it  was  organized,  and  (2)  that  its  rights,  privi- 
leges and  franchises  were  forfeited  by  non-user  for  more  than 
three  years  prior  to  the  issue  of  the  execution. 

The  act  under  which  the  appellant,  the  Barren  Creek  Ditch- 
ing Company,  was  organized,  was  approved  March  10th,  1873. 
Acts  1873,  p.  165;  1  R.  S.  1876,  p.  418.  The  next  drainage 
law  passed  by  the  Legislature  was  the  act  approved  March 
9th,  1875.  Acts  1875,  p.  97 ;  1  R.  S.  1876,  p.  428.  By  the 
22d  section  of  the  last  named  act  it  was  expressly  provided 
that  it  should  "  not  be  so  construed  as  to  repeal  any  law  of 
this  State  now  in  force  to  encourage  the  construction  of  levees, 
dikes  and  drains,  and  to  enable  the  owners  of  wet  lands  to 
drain  and  redrain  the  same,  but  such  "  (provisions  of  this  act) 
'^  shall  be  in  addition  thereto." 

The  twenty-first  section  of  the  drainage  law,  approved 
March  13th,  1879  (Acts   1879,  p.  234),  relied  upon  by  the 
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appellees  as  repealing  the  act  of  1873,  while  expressly  re- 
pealing the  same,  contains  this  proviso :  "  That  in  all  cases 
where  application  has  been  made  or  any  proceedings  had  un- 
der existing  laws  of  the  State,  the  same  shall  not  be  affected 
by  the  provisions  of  this  act,  bat  the  same  may  be  carried  on 
to  completion,  and  all  assesments  collected,  unaffected  by  the 
provisions  of  this  act/' 

The  above  saving  clause  was,  we  think,  amply  suificient  to 
protect  the  rights  of  the  ditching  company  in  the  decree  fore- 
closing the  lien  of  the  assessments  upon  appellees'  lands. 

The  eleventh  section  of  the  drainage  law,  of  April  Sth^ 
1881,  and  the  thirty-fifth  section  of  the  drainage  law,  of  April 
21st,  1881,  contains,  respectively,  a  saving  clause  as  to  pend- 
ing proceedings  under  prior  laws.  Acts  1881,  pp.  404,  422» 
In  addition  to  all  this,  section  248,  R.  S.  1881,  which  has 
been  in  force  since  July  2d,  1877,  provides  that  "the  repeal 
of  any  statute  shall  not  have  the  effect  to  release  or  extin- 
guish any  penalty,  forfeiture,  or  liability  incurred  under  such 
statute,  unless  the  repealing  act  shall  so  expressly  provide ; 
and  such  statute  shall  be  treated  as  still  remaining  in  force  for 
the  purpose  of  sustaining  any  proper  action  or  prosecution 
for  the  enforcement  of  such  penalty,  forfeiture,  or  liability.'' 

It  is  plain,  we  think,  that  the  right  of  the  appellant,  the 
Barren  Creek  Ditching  Company,  to  enforce  the  collection 
of  the  judgment  in  question  is  not  affected  by  any  act  of  the 
Legislature. 

Whether  the  facts  alleged  in  the  second  paragraph  of  the 
complaint  are  sufficient  to  authorize,  in  a  direct  proceeding,  a 
decree  of  court  declaring  a  forfeiture  of  the  rights  and  fran- 
chises of  the  ditching  company,  on  account  of  non-user, 
need  not  be  decided.  No  such  decree  is  averred  to  have  ever 
been  rendered.  The  non-user  or  mis-user  of  the  franchisee 
of  a  corporation  does  not  of  itself  work  a  forfeiture.  The 
forfeiture  takes  effect  only  when  judicially  determined  in  a 
direct  proceeding,  instituted  for  that  purpose.  A  cause  of 
Torfeiture  which  has  not  been  judicially  declared  in  a  direct 
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proceeding  can  not  be  taken  advantage  of  collaterally.  The 
State  alone  has  the  right  to  insist  upon  a  forfeiture,  and  it 
may  waive  this  right.  John  v.  F,  &.  M.  Bank,  2  Blackf. 
367  (20  Am.  Dec.  119)  ;  Covington,  etc.,  Plank  Road  Co.  v. 
Moore,  3  Ind.  510;  State  v.  Trustees,  etc.,  5  Ind.  77;  Brook^ 
viUe,  etc.,  Turnpike  Co.  v.  McCarty,  8  Ind.  392;  Stoops  v. 
Creensburgh,  etc.,  Plank  Road  Co.,  10  Ind.  47;  President, 
etc.,  V.  Hamilton,  34  Ind.  506;  White  v.  State,  69  Ind.  273; 
Board,  etc.,  v.  Hall,  70  Ind.  469 ;  State  v.  Woodward,  89  Ind. 
110;  Logan  v.  Vemop,  etc.,  R.  R.  Co.,  90  Ind.  662.  See, 
also,  Pierce  R.  R.,  pp.  11  and  12;  Field  Private  Corp.,  sec- 
tions 493,  494. 

The  appellees^  real  estate,  being  owned  by  them  as  tenants 
by  entireties,  was  not  subject  to  the  lien  of  a  judgment  or  de- 
cree of  foreclosure  in  an  action  in  which  the  husband  alone 
^as  a  party.  Chandler  v.  Cheney,  37  Ind.  391 ;  McConnell 
V.  Martin,  52  Ind.  434.  The  complaint  alleges  that  a  judg- 
ment was  taken  against  the  husband,  but  not  against  the  wife. 
A  personal  judgment  against  the  wife,  or  against  the  husband, 
was  not  necessary,  and,  in  fact,  was  not  authorized  in  actions 
to  collect  assessments  under  the  drainage  law  of  1873.  Sec- 
tion 24,  1  R.  S.  1876,  p.  425.  If  the  wife  was  a  party  with 
her  husband  in  the  foreclosure  proceedings,  the  judgment  in 
rem  would  bind  her,  unless  by  the  finding  or  judgment  she 
was  expressly  or  by  necessary  implication  exempted  from  the 
operation  of  the  decree.  The  complaint  avers  that  there  was 
a  foreclosure  of  the  lien  of  the  assessments  upon  the  appel- 
lees^ lands.  As  there  is  no  averment  that  the  wife  was  not  a 
party  to  the  action,  the  second  paragraph  of  the  complaint 
makes  no  case  for  relief  by  injunction  against  the  enforce^ 
ment  of  the  decree  on  account  of  appellees  holding  the  lands 
as  tenants  by  entireties.  The  complaint,  in  effect,  charges  that 
there  was  a  personal  judgment  against  the  husband,  but  no 
such  judgment  against  the  wife.  This  might  all  be  true,  and 
yet  the  decree  of  foreclosure  would  be  valid  if  she  was  a  party 
to  the  action,  which  is  not  denied. 
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The  demurrer  to  the  second  paragraph  of  the  complaint 
should  have  been  sustained. 

Appellees  have  assigned  cross  error  in  sustaining  the  de- 
murrer to  the  first  paragraph  of  the  complaint.  The  first 
paragraph  was  not  materially  different  from  the  second.  The 
demurrer  to  it  was  correctly  sustained. 

Reversed,  at  appellees*  costs,  with  instruction  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  complaint. 
FUed  Dec.  31, 1884. 


No.  8519. 
RiDGEWAY  ET  AL.  V,  LaNPHEAR  ET  AL. 

Will. — Construction. — Intention  of  Testator. — The  cardinal  rule  in  the  con- 
struction of  wills  is  to  ascertain  and  give  effect  to  the  intention  of  the 
testator,  bat,  when  purely  technical  terms  are  used,  the  technical  mean- 
ing must  be  assigned  them,  unless  the  context  clearly  shows  that  the 
testator  employed  them  in  a  different  sense. 

Sjlme. — Rule  in  SheUey^s  Case. — The  rule  in  Shelley's  case  is  a  law  of  prop- 
erty in  this  State,  but  it  will  not  be  allowed  to  override  the  manifest 
and  clearly  expressed  intention  of  a  testator;  mere  negative  restraining 
words,  however,  will  not  defeat  ii»  operation. 

SAJfE. — Right  of  Testator  to  Assign  Meaning  to  Words. — A  testator  has  a 
right  to  assign  a  meaning  to  the  words  employed  by  him,  and  when  that 
meaning  is  fully  and  clearly  apparent,  it  will  control  and  will  take 
from  the  words  their  usual  technical  signification. 

RxME.—  Words  "  Heirs  "  and  "  Children,  "—The  word  "  heirs  "  may  be  con- 
strued to  mean  children,  when  it  clearly  appears  that  the  testator  in- 
tended it  to  have  that  meaning. 

S.\ME, — A  devise  of  real  estate  by  a  testator  to  his  son  "during  his  natural 
life,  and  at  his  death  to  his  children,  if  he  have  any,  and  if  he  have  no 
children,  or  if  there  be  no  heirs  of  his  body,  then  the  real  estate  to  his 
other  heirs  of  his  own  blood  equally,  and  if  he  die  leaving  a  wife,  his 
said  wife  to  have  a  life-estate  in  said  real  property,  said  estate  to  termi- 
nate at  her  death,"  vests  in  the  son,  unmarried  and  childless  at  the  testa- 
tor's death,  only  a  life-estate. 

From  the  Vanderburgh  Circuit  Court. 

/.  3f.  Warren,  P.  Maier  and  G.  Palmer,  for  appellants. 

A.  L.  Robinson,  for  appellees. 
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Elliott,  J. — The  contest  in  this  ease  is  upon  the  con- 
struction of  the  clause  in  the  will  of  Mabrina  Lanphear, 
which  reads  thus : 

"  Item  3d.  I  devise  and  bequeath  unto  my  said  son  DeWitt 
H.  Lanphear  all  my  real  estate,  whatsoever,  including  lot  sev- 
enteen (17),  block  two  (2),  in  the  Eastern  Enlargement  to  the 
city  of  Evansville,  Indiana,  during  his  natural  life,  and  at 
his  death  to  his  children,  if  he  have  any ;  and  if  he  have  no 
children,  or  if  there  be  no  heirs  of  his  body,  then  the  real  es- 
tate to  his  other  heirs  of  his  own  blood  equally ;  and  if  the 
said  DeWitt  H.  Lanphear  die  leaving  a  wife,  his  said  wife  to 
have  a  life-estate  in  said  real  property,  said  estate  to  termi- 
nate at  her  death  or  marriage  after  his  death,  and  said  real  es- 
tate to  be  vested  as  above  described.'' 

DeWitt  H.  Lanphear  was  unmarried  and  childless  at  the 
time  of  the  testator's  death. 

The  contention  of  the  appellees  is  that  the  will  gives  to 
DeWitt  H.  Lanphear  a  life-estate  and  no  more,  and  that  if 
he  should  marry  and  have  children,  the  remainder  in  fee 
would  vest  in  them.  The  position  of  the  appellants  is  that 
the  will  devises  the  fee  to  DeWitt  H.  Lanphear. 

The  authorities  agree  that  the  great  purjwse  in  construing 
wills  is  to  ascertain  and  carry  into  eflTect  the  intention  of  the 
testator.  In  opposition  to  this  fundamental  principle,  all  tech- 
nical rules  give  way.  Cooper  v.  Hayes^  96  Ind.  386,  vide 
opinion 395 ;  Downie v. Buennagel,  94 Ind.  228 ;  Southv. Souths 
91  Ind.  221  (46  Am.  R.  591).  It  is  true  that  wills  are  to  be 
construed  by  technical  rules,  when  purely  technical  terms  are 
used,  and  there  is  nothing  in  the  language  with  which  they  are 
associated  showing  that  the  testator  intended  them  to  have 
any  other  meaning;  but  where  it  clearly  and  distinctly  ap- 
pears that  the  testator  did  not  intend  to  employ  the  terms  in 
their  technical  sense,  then  the  courts  will  not  give  them  that 
meaning;  on  the  contrary,  they  will  search  for  and  affix  to 
the  terms  employed  the  meaning  which  the  testator  intended 
they  should  receive. 
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The  rule  in  ShelleifB  Case,  1  Co.  88,  is  the  law  of  this  State, 
and,  in  all  cases  where  the  facts  make  it  applicable,  we  must  en- 
force it,  although  we  may  think  there  was  not  much  reason  for 
it  at  the  time  of  its  adoption,  and  none  at  all  under  the  existing 
system  of  tenures  and  conveyances.  But,  in  accepting  the 
rule,  we  take  it  as  construed  and  enforced  by  the  courts  which 
formulated  and  proclaimed  it.  Pressed  by  the  evils  wrought 
by  the  rule,  and  shocked  by  the  great  number  of  instances  in 
which  it  operated  to  utterly  overthrow  the  intention  of  the 
testator,  these  courts,  centuries  ago,  affirmed  that  there  existed 
an^  important  difference  beween  wills  and  deeds,  and  that  the 
rule  should  not  be  so  strictly  enforced  in  the  case  of  a  will  as 
in  the  case  of  a  deed.  It  has  long  stood  as  the  law  that  there 
is  a  material  distinction  between  wills  and  deeds,  and  that  the 
rule  in  Shelley's  Case  will  not  be  allowed  to  override  the  man- 
ifest and  clearly  expressed  intention  of  the  testator,  but  that 
the  intention  will  always  be  carried  into  effect  if  it  can  be  as- 
certained. It  is  true  that  where  the  words  used  are  such  as 
bring  the  case  within  the  rule,  it  will  be  given  full  force  and 
effect,  but  where  the  context  clearly  shows  that  the  testator 
annexed  a  different  meaning,  that  meaning  will  be  adopted, 
and  the  rule  will  not  be  allowed  to  frustrate  his  intention. 
The  reason  for  applying  a  different  principle  to  wills  from 
that  applied  to  deeds  is  given  by  a  learned  English  author, 
who  says :  "  In  construing  wills,  courts  have  always  borne  in 
mind  that  a  testator  may  not  have  had  the  same  opportunity 
of  legal  advice  in  drawing  his  will  as  he  would  have  had  in  exe- 
cuting a  deed.  And  the  first  great  maxim  of  construction  ac- 
<5ordingly  is,  that  the  intention  of  the  testator  ought  to  be  obser- 
ved." Williams  Real  Prop.  (5th  ed.)  212.  In  speaking  of  the 
course  of  the  courts  in  averting  the  operation  of  the  technical 
rule,  the  same  author  says :  "  But,  in  such  cases,  the  courts, 
conscious  of  the  pure  technicality  of  the  rule,  were  continu- 
ally striving  to  avert  the  hardship  of  its  effect,  by  laying  hold 
of  the  most  minute  variations  of  phrase,  as  matter  of  exception." 
It  is  the  right  of  a  testator  to  assign  his  own  meaning  to  the 


254  SUPREME  COURT  OF  INDIANA, 

Ridgeway  et  at.  v.  Lanphear  et  al. 


words  he  employs,  and  where  this  meaning  clearly  appears  it 
will  overcome  the  technical  meaning  usually  affixed  to  the 
words.  While  the  use  of  mere  negativing  or  limiting  words  can 
not  control  the  force  of  the  term  "  heirs,"  still  the  testator  has  a 
right  to  assign  to  it  a  meaning  different  from  its  technical  one, 
and  to  make  it  mean  children,  grandchildren,  or  any  kins- 
men. 3  JarmanWills,  115;  Fearne  Remainders,  188.  This 
court  has,  in  many  cases,  recognized  the  doctrine  that  there  is 
a  difference  between  wills  and  deeds,  and  that  the  rule  in 
Shelley^s  Case  is  not  so  rigorously  applied  to  wills. 

In  Cleveland  v.  SpilmaUy  25  Ind.  95,  it  was  said :  "  But 
less  strictness  was  required  in  the  disposition  of  real  estate  by 
will,  for  the  reason  that  when  this  mode  of  alienation  was  in- 
troduced, the  rigor  of  feudal  times  was  greatly  worn  out,  and 
hence  more  liberality  prevailed.  *  *  *  Upon  the  ground 
that  a  testator  may  oftc»n  bo  without  that  professional  as- 
sistance of  which  a  party  to  a  deed  can  always  have  time  to 
avail  himself,  it  was  long  ago  held  that  the  intention  of  the 
testator,  as  it  could  be  collected  from  the  whole  will,  more  than 
from  the  exact  legal  import  of  the  words  employed,  should  be 
regarded.     Cowp.  352.'' 

In  the  early  case  of  Lutz  v.  Lutz,  2  Blackf.  72,  the  court 
said,  in  speaking  of  a  will:  "This  is  not  an  instrument  in 
which  the  intention  of  the  maker  must  yield  to  any  rigid 
principle  of  law.  The  intention  of  the  testator,  in  such  cases 
as  tbe  present,  must  prevail."  The  court,  in  Doe  v.  Jackman, 
5  Ind.  283,  while  conceding,  as  we  have  done,  that  the  rule 
in  Shelley's  Case  is  the  law  of  Indiana,  said :  "  But  the  term 
'  heirs'  is  one  of  limitation.  It  has  a  fixed  and  legal  meanings 
and  a  mere  presumed  intention  will  not  control  its  significa- 
tion. It  can  not  be  held  a  word  of  purchase,  unless  the  tes- 
tator's intent  so  to  use  it  appears  manifest."  We  have  made 
these  extracts  from  our  cases,  not  for  the  purpose  of  estab- 
lishing the  general  rule  that  the  testator's  intention  must 
govern,  but  for  the  purpose  of  proving  that  it  has  long  been 
the  rule  that  there  is  a  difference  between  deeds  and  wills  in 
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respect  to  the  operation  of  the  rule  in  Shelley^ s  Ca^e,  and  that 
the  rule  does  not  apply  with  the  same  rigor  to  wills  as  to 
deeds.  There  are  many  other  cases  in  our  reports  where  the 
rule  in  Shelley's  Case  was  insisted  upon,  but  in  which  the 
court  denied  its  application,  and  held  that  the  intention  of  the 
testator  should  govern.  Doe  v.  Harter,  7  Blackf.  488  ;  Baker 
V.  Riley,  16  Ind.  479;  Pattison  v.  Doe,  7  Ind.  282;  Jones  v. 
Miller,  13  Ind.  337;  Hull  v.  Seals,  23  Ind.  25;  Busing  w 
Busing,  25  Ind.  63;  Prior  v.  Quackenbmh,  29  Ind.  475; 
McMahan  v.  Newcomer,  82  Ind.  565;  Decisions  ruling  in 
cases  of  deeds  do  not,  therefore,  necessarily  govern  in  cases 
of  wills. 

The  testator  who  executed  the  will  which  is  now  before  us, 
in  terms,  restricts  the  devisee^s  estate  to  one  for  life.  The  will 
contains  a  clause  declaring  that  Lanphear  shall  hold  "  during 
his  natural  life,"  and  although  such  a  clause  will  not  control 
in  a  case  where  the  technical  words  are  used  which  carry  the 
case  within  the  rule  in  Shelley's  Case,  still  it  is  not  meaning- 
less, for  it  does  possess  force,  and  does  aflFord  assistance  in  tlie 
•  work  of  construction.  Daniel  v.  Whartenby,  17  Wall.  639; 
Montgomery  v.  Montgomery,  3  Jones  &  L.  47. 

If  it  were  not  for  the  technical  rule,  the  clause  would  itself 
be  sufficient  to  evidence  to  the  courts  the  testator's  intention, 
but  where  the  will  contains  the  words  which  invoke  the  op- 
eration of  the  rule  in  Shelley's  Case,  such  a  clause  can  not,  it 
has  long  been  settled,  break  their  force.  But,  in  this  in- 
stance, there  is  to  be  added  to  the  force  of  the  clause  the 
material  fact  that  the  testator  uses  the  word  "  children  "  im- 
mediately after  Lanphear's  name.  This  is  an  important  fact, 
for  the  word  "children"  is  a  word  of  purchase  and  not  of 
limitation,  and  when  used  without  w^ords  adding  to  its  force 
the  first  taker  of  the  estate  does  not  take  the  fee.  If  we 
had  nothing  more  than  the  clause  quoted  and  the  words  "  his 
children,"  it  would  be  perfectly  clear  that  only  a  life-estate 
w^as  vested  in  Lanphear,  but  we  have  this  provision :  "And 
if  he  have  no  children,  or  if  there  be  no  heirs  of  his  body. 
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then  the  real  estate  shall  go  to  the  other  heirs  of  his  own 
blood,"  and  the  word  "heirs"  or  the  words  "heirs  of  his 
body/'  if  not  otherwise  defined  by  the  testator,  would  carrj- 
a  fee  to  the  first  taker.  The  presence  of  these  words  has  the 
effect  to  somewhat  obscure  and  darken  the  meaning  of  the 
will,  but  not  to  control  its  construction.  We  have  seen  that 
it  is  the  right  of  a  testator  to  aflSx  his  own  definition  to  the 
words  he  uses,  and  we  think  it  plain  that  the  testator  has  de- 
fined the  words  "  heirs  of  his  body  "  to  mean  children.  The 
words  are  so  used  as  to  clearly  indicate  that  the  testator 
meant  them  to  signify  the  same  thing  as  the  word  "chil- 
dren ; "  they  are  simply  the  repetition  of  the  same  meaning 
in  a  different  form  of  words.  If  we  assign  to  the  words 
^' heirs  of  my  body"  this  meaning,  we  give  full  effect  to  the 
elaase  "  during  his  natural  life,"  to  the  clause  "  his  children," 
and  to  the  manifest  intention  of  the  testator  as  it  appears 
from  the  general  tenor  of  the  whole  will.  In  the  case  of 
Rapp  V.  Matthias^  35  Ind.  332,  it  was  held  that  the  word 
■'^heir"  should  be  construed  to  mean  children,  where  the  con- 
text showed  that  to  be  the  meaning  the  testator  intended  it 
to  have.  The  provision  in  the  deed  in- Prior  v.  Quax^ken- 
bush,  29  Ind.'^475,  was,  the  grantor  "doth  give,  grant,  convey 
and  confirm  to  the  said  Catherine  and  her  heirs  forever,"  and  it 
was  held  that  the  word  "  heirs  "  was  intended  to  mean  chil- 
dren, because  a  subsequent  part  of  the  deed  showed  that  this 
was  the  sense  in  which  the  grantor  used  the  word.  In  the 
case  of  Cleveland  v.  Spilman,  25  Ind.  95,  the  will  read,  "  I  do 
also  will  and  bequeath  to  my  wife,  Eliza  Spilman,  and  my 
heir,  if  she  should  have  one,  equal,  if  not,  all  to  her,"  and  it 
was  held  that  this  provision  vested  in  the  wife  and  the  un- 
born child  all  of  the  testator's  real  estate,  because  the  con- 
text showed  this  to  be  the  intention  of  the  testator.  An 
English  writer  says :  "  Upon  the  same  principle,  in  the  con- 
verse case,  i.  6.,  where  the  words  heirs  of  the  body  are  explained 
to  mean  some  other  class  of  persons,  the  rule  does  not  apply/' 
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3  Jarman  Wills  (5  Am.  ed.)  117 ;  Webster  v.  Cooper y  14  How. 
488;  Powell  v.  GlenUy  21  Ala.  458,  see  p.  466. 

The  provision  of  the  will  that  if  Lanphear  should  die 
leaving  a  widow,  she  should  take  the  land  for  life,  tends 
strongly  to  show  the  testator^s  intention  to  limit  him  to  an 
estate  for  life ;  for,  to  have  given  him  an  absolute  fee  would 
have  cut  off  all  other  estates.  It  is  not  material  to  inquire 
w^hether  the  devise  to  the  possible  widow  of  Lanphear  is  or 
is  not  valid,  for,  if  he  took  nothing  more  than  a  life-estate, 
then  the  decision  below  was  correct,  whether  the  devise  to 
the  possible  widow  was  or  not  void.  If  it  were  conceded  to 
be  void,  that  would  not  destroy  its  effect  as  evidence  of  the 
testator^s  intention. 

Judgment  affirmed. 

Filed  Nov.  25, 1884.    Petition  for  a  rehearing  overruled  Jan.  27, 1885. 


No.  11,799. 

Kersey  jet  al.  r.  Turner,  Auditor. 

Dbahtaoe. — AUomey^B  Fees. — County  ^i«iitor.— The  act  concerning  drain- 
age hj  proceedings  before  county  boards  (B  S.  1881,  sections  4285, 4317,) 
makes  no  provision  for  the  payment  of  attorney's  fees  out  of  the  county 
treasury,  and  any  allowance  therefor  by  viewers  is  void,  and  there  is  no 
duty  on  the  part  of  the  auditor  to  issue  a  warrant  therefor. 

Prom  the  Grant  Circnit  Court. 

J,  A.  Kersey  and  L.  D.  Baldwin,  for  appellants. 

Pranklin,  C. — Appellants  commenced  proceedings  for  a 
mandate  against  the  auditor  of  Grant  county,  to  compel  him 
to  issue  a  warrant  upon  the  treasurer  of  said  county  for  their 
fees  as  attorneys  in  a  certain  drainage  proceeding  in  said 
eonnty.  An  alternative  writ  was  issued,  to  which  defendant 
made  return. 

A-ppellants  demurred  to  the  return,  which  was  overruled  by 
Vol.  99.— 17 
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the  court.  Appellants  excepted,  and  judgment  was  rendered 
for  appellee.  The  only  error  complained  of  is  the  overruling 
of  the  demurrer  to  the  return. 

The  question  presented  is,  can  attorney  fees  be  assessed, 
taxed  up  and  collected,  as  a  part  of  the  expenses  of  the  loca- 
tion or  construction  of  the  ditch,  from  the  land-owners  af- 
fected thereby,  or  from  the  county  treasury? 

The  motion  alleges  that  the  fees  claimed  accrued  in  a  cer- 
tain ditch  proceeding  affecting  lands  in  three  counties,  and 
that  the  viewers  awarded  to  said  appellants  as  fees  for  their 
service^  as  attorneys  in  said  cause  as  follows :  In  Wells  county 
$131.64,  in  Blackford  county  $79.52,  and  in  Grant  county 
$554.65.  That  the  sum  of  $224  of  said  sum  in  Grant  county 
had  been  voluntarily  paid  into  the  treasury  of  said  Grant 
county,  and  prayed  for  a  writ  of  mandanlus  to  compel  the 
auditor  to  issue  his  warrant  to  said  treasurer  to  pay  to  appel- 
lants said  sum. 

The  auditor  stated  in  his  return  to  the  alternative  writ  that 
the  board  of  commissioners  of  said  Grant  county,  in  approv- 
ing the  final  report  of  the  viewers,  excepted  therein  "  attor- 
neys' fees,"  for  the  reason  that  there  was  no  authority  there- 
for. This  order  of  the  board  was  made  at  the  March  term,. 
1884. 

The  4294th  section,  R.  S.  1881,  provides:  "And  when 
damages  are  awarded  to  any  person  or  persons,  or  corpora- 
tions, as  provided  by  this  act,  the  board  of  commissioners  shall 
order  the  same  to  be  paid  out  of  the  county  treasury  to  the 
person,  persons,  or  corporation  entitled  thereto.'^ 

The  4300th  se(!tion  provides :  "  Whenever  the  board  of  com- 
missioners establish  a  public  ditch,  dniin,''  etc.,  "  it  shall  order 
the  viewers  *  *  to  *  *  make  a  final  report,  in  which  they  shall 
specify  the  time  in  which  each  share  or  allotment  of  the  diteb 
shall  be  constructed  and  completed ;  and  they  shall  apportion 
the  costs  of  the  location  thereof,  including  printer's  fees,  the 
damages,  if  any  shall  have  been  allowed,  and  compensation 
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to  the  laborers  who  assisted  the  viewers  in  marking  out  the 
ditchy  and  award  to  each  person  or  persons  or  corporation  own- 
ing the  lands  assessed  for  the  construction  of  said  work  their 
proportionate  share  of  said  costs,  and  shall  specify  the  time  in 
which  such  costs  and  expenses  shall  be  paid  to  the  county 
treasurer^  and  file  their  report  with  the  auditor,  after  having 
subscribed  and  sworn  to  the  same.  And  it  shall  be  the  duty 
of  the  viewers  and  reviewers  to  file  with  their  reports  an  ac- 
count of  the  names  of  the  laborers  and  the  time  each  was 
employed  by  them.  And  all  compensation  and  damages  al- 
lowed by  this  section  shall  be  collected  by  the  treasurer  as  the 
other  taxes  are  collected;  and  the  compensation  paid  out, 
when  collected  on  an  order  from  the  auditor,  to  the  parties 
entitled  thereto ;  and  the  damages,  when  collected,  shall  be 
placed  in  the  county  fund,  to  compensate  the  county  for  the 
damages  previously  paid,  as  required  by  section  ten  of  this  act. 
(Section  4294.)" 

The  4314th  section  makes  further  provisions  for  compensa- 
tion as  follows : 

"  The  surveyor  and  engineer  shall  be  allowed  the  sum  of 
four  dollars  per  day  for  every  day  he  is  necessarily  engaged 
in  performing  the  duties  required  of  him  by  this  act;  which 
sum  shall  be  paid  to  him,  quarter-annually,  out  of  the  county 
treasury,  upon  his  filing  before  the  board  of  commissioners 
an  itemized  account  of  his  services,  verified  by  his  oath  ;  and 
the  cost  of  publishing  the  notices  of  jobs  to  be  let  by  the 
auditor,  and  of  all  blanks  and  stationery  required  by  him  in 
the  performance  of  his  duties,  shall  be  paid  by  the  county. 
The  viewers  and  reviewers  shall  each  be  allowed  two  dollars 
per  day  for  each  and  every  day  they  are  necessarily  engaged 
in  viewing  and  reviewing  ditches,  and  making  up  and  filing 
their  reports;  which  sum  shall  be  paid  to  them  out  of  the 
county  treasury.  Each  chainman,  axeman,  rodman,  and  all 
other  hands  necessary  to  the  prompt  execution  of  the  work 
of  locating  a  public  ditch,  shall  be  allowed  one  dollar  and  fifty 
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cents  per  day  for  the  time  actually  employed,  to  be  paid  as 
hereinbefore  provided." 

The  foregoing  includes  all  the  provisions  of  the  statute  in 
relation  to  compensation  for  services  outside  of  actual  con- 
struction of  the  work. 

These  ample  provisions,  having  been  made  for  the  payment 
for  specified  services,  necessarily,  by  implication,  excludes  all 
other  services,  not  specified,  from  the  provisions  made  for  those 
that  are  specified.  No  order  of  the  board  of  commissioners 
was  ever  made  for  the  payment  of  said  fees.  Hence  there 
was  no  authority  for  the  auditor  to  issue  such  warrant.  But 
it  is  insisted  by  appellants  that  the  county  board,  in  approv- 
ing the  report  of  the  viewers,  had  no  right  to  except  the  at- 
torney fees  from  payment;  that  said  report  was  required  to 
be  filed  with  the  county  auditor,  and  the  board  of  commis- 
sioners had  nothing  to  do  with  it  by  way  of  approval  or 
otherwise,  and  that  such  exception  was  a  nullity.  If  that  be 
true,  and  the  viewers  included  in  their  report  a  matter 
not  authorized  by  the  statute,  the  including  of  such  matter 
would  also  be  a  nullity  and  void,  and  the  auditor  would  not 
be  authorized  to  issue  his  warrant  by  virtue  of  such  void 
matter  being  in  the  report  of  the  viewers. 

We  can  find  no  statute  requiring  either  the  land-owners  af- 
fected by  the  ditch,  or  the  county,  to  pay  the  attorneys  for 
their  services  in  getting  up  and  prosecuting  the  ditch  proceed- 
ings ;  like  in  all  other  cases,  they  must  look  for  pay  for  their 
services  to  those  who  employed  them,  unless  there  is  some 
special  provision  of  the  statute  for  payment  otherwise,  and 
we  know  of  no  such  provision. 

The  amendment  of  the  statute  in  1883,  referred  to  by  ap- 
pellants, does  not  apply  to  this  proceeding;  that  is  an  amend- 
ment of  the  statute  in  relation  to  drainage  proceedings  in  the 
circuit  court  by  drainage  commissioners.  This  is  a  proceed- 
ing by  viewers  before  the  board  of  commissioners,  and  an  en- 
tirely different  proceeding ;  and  we  decide  nothing  as  to  the 
amended  statute.  * 


J^OVEMBER  TERM,  1884.  261 

State,  ez  rel,  Heiney,  v.  WasBon. 

There  was  no  error  in  overruling  the  demurrer  to  the  re- 
turn to  the  alternative  writ.  The  judgment  ought  to  be  af- 
firmed. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  afi&rmed,  with  costs. 

Filed  Dec.  13, 1884.    Petition  for  a  rehearing  overruled  Feb.  20, 1885. 


No.  11,956. 

State,  ex  rel.  Heiney,  v.  Wasson. 

EugcnoNS. — Ballots.— The  statute,  B.  S.  1881,  section  4701,  requiring  elec- 
tion tickets  to  be  printed  on  plain  white  paper,  prescribes  no  grade, 
quality  or  thickness  of  paper,  and  does  not  require  absolute  uniformity. 

Same. — Emdmce, — Where  the  question  involved  is  whether  certain  tickets 
printed  on  paper,  plain  and  white,  but  unusually  heavy,  were  lawful, 
evidence  by  a  printer  that  for  ten  years  he  had  been  in  the  habit  of 
printing  tickets  on  ordinary  paper,  and  that  paper  such  as  was  used  for 
the  tickets  in  question  had  not  been  so  used,  is  immaterial,  and  proof 
that  the  person  whose  right  to  office  was  in  question,  because  of  the  use 
of  such  thick  paper,  had  no  agency  in  having  such  paper  used,  is  merely 
harmless. 

Supreme  Court. —  Weight  of  Evidenee,— Whether  a  cause  be  at  law  or  in 
equity,  the  Supreme  Court  will  not  reverse  on  the  weight  of  the  evidence. 

From  the  Marion  Circuit  Court. 

2).  Turpie,  Jl,  W.  Nichol  and  /.  E.  FranJdin,  for  appellant. 

T.  A.  Hendricks,  A.  W.  Hendricks,  C.  Baker,  0.  B.  Hard, 
A.  Baker,  E.  Daniels,  R.  B,  Duncan,  J.  8,  Duncan,  C.  W. 
Smith  and  /.  R.  Wilson,  for  appellees. 

Hammond^  J. — ^This  was  a  proceeding,  in  the  nature  of  a 
quo  warrarUo,  against  the  appellee,  to  show  by  what  right  or 
authority  he  exercised  the  duties  of  the  office  of  treasurer  of 
Marion  county. 

A  trial  by  the  court  resulted  in  a  finding  for  the  appellee, 
upon  which  judgment  was  rendered  over  the  relator's  motion 
for  a  new  trial  and  exceptions.     The  overruling  of  that  mo* 
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tion  IB  the  only  error  assigned.  The  causes  for  which  the 
new  trial  was  asked  were,  that  the  finding  was  contrary  to  the 
law  and  the  evidence,  not  sustained  by  sufficient  evidence, 
that  certain  evidence  offered  by  the  relator  was  improperly  ex- 
cluded, and  that  certain  other  evidence  offered  by  the  appel- 
lee was  improperly  admitted. 

The  questions  in  issue,  as  presented  by  the  information  and 
the  answer,  are  stated  in  the  appellant's  brief  as  follows: 

"The  information  herein,  which  is  the  complaint  in  such 
cases,  is  in  two  paragraphs.  The  information  charges,  sub- 
stantially, that  the  relator  received  at  the  November  election, 
1882, 12,642  votes  for  the  office  of  treasurer  of  Marion  county, 
Indiana  ;  that  the  said  defendant  Wasson  had  counted  as  cast 
for  him  13,028  votes,  and  had  been  declared  elected  by  a  ma- 
jority of  386  votes,  and  had  been  duly  commissioned  and 
qualified  as  such  treasurer,  and  was  acting  as  such  in  said  of- 
fice ;  but  that  the  tickets  cavSt  for  the  defendant  at  said  elec- 
tion were  not  printed  'on  plain  white  paper,  without  any  dis- 
tinguishing mark  or  other  embellishment,'  a.-J  the  law  directs; 
'but  that  the  said  tickets  upon  which  said  Wasson's  name  was 
printed  were  of  smooth  finish,  upon  white,  double-ply  card- 
board, stiff  and  elastic,  thicker  than  ordinary  plain  white  paper,' 
and  was  *  such  as  to  easily  distinguish  it  from  plain  white 
paper.' 

"  The  second  paragraph  of  the  information  avers  that  the 
tickets  upon  which  the  defendant  Wasson's  name  was  printed 
at  said  election  'were  not  printed  upon  plain  white  paper' 
without  any  '  distinguishing  mark  or  other  embellishment,' 
as  required  by  law,  but  were  printed  '  upon  lithographic  plate, 
stiff  and  elastic,  smoother  and  thicker  than  plain  white  paper, 
and  could  be,  and  were,  readily  distinguished  from  tickets 
printed  upon  plain  white  pai)er,  both  by  touch  and  fngbt;^ 
*  that  the  election  officers,  viz.,  inspectors,  judges  and  clerks 
could  readily  ascertain  and  know,  both  by  tauch  and  sighi, 
and  any  other  persons  could  readily  know  whether  a  voter 
was  voting  a  Republican  ticket  or  some  other '  at  said  elec- 
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tion ;  that  the  Democratic  and  National  tickets  at  said  elec- 
tion were  printed  upon  ^  plain  white  paper  ;^  that  5,000  of 
such  lithographic  plate  tickets  were  cast  and  counted  for  the 
defendant  at  said  election,  in  contravention,  and  in  fraud  of 
the  statute  upon  the  subject  of  elections;  that  such  votes  pud 
ballots  were  fraudulent  and  void. 

"  The  answer  by  Wasson  is  a  special  general  denial,  in  which 
he  admits  that  he  has  possession  ,of  the  office,  as  charged,  but 
denies  that  any  of  the  ballots  cast  for  him  were  fraudulent, 
or  that  he  had  any  knowledge  of  their  character  before  use.^^ 

The  simple  question  presented  by  the  record  is,  were  the 
ballots  cast  for  the  appellee  at  the  election  under  which  he 
claims  his  office  illegal  ? 

Section  4701,  R.  S.  1881,  being  section  23  of  "An  act  con- 
cerning elections,"  approved  April  21st,  1881,  Acts  1881,  p. 
482,  is  as  follows : 

"All  ballots  which  may  be  cast  at  any  election  hereafter 
held  in  this  State  shall  be  written  or  printed  on  plain  white 
paper,  of  a  uniform  width  of  three  inches,  without  any  dis^ 
tinguishing  mark  or  other  embellishment  thereon  except  the 
names  of  the  candidates  and  the  offices  for. which  they  are 
voted  for." 

The  case  made  by  the  information,  so  far  as  the  pertinency 
of  the  evidence  thereto  is  concerned,  is  that  the  tickets  upon, 
which  appellee's  name  appeared  were  not  printed  upon  plain 
white  paper  without  any  distinguishing  mark,  etc.,  thereon 
except  the  names  of  the  candidates  and  the  offices  they  were 
voted  for ;  but,  on  the  contrary,  said  tickets  "  were  printed 
upon  lithographic  plate  paper,  which  was  stiff  and  elastic, 
smoother  and  thicker  than  plain  white  paper,  and  could  be, 
and  were,  readily  distinguished  from  tickets  printed  upon 
plain  white  paper,  both  by  touch  and  feight." 

'It  does  not  appear  to  have  been  the  intention  of  the  Legis- 
lature, in  section  4701,  supra,  to  require  absolute  uniformity 
in  the  ballot  with  regard  to  the  grade  or  quality  of  the  ma- 
terial upon  which  it  is  to  be  printed.  It  seems  to  be  sufficient 
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if  the  paper  is  plain  white,  of  the  width  of  three  inches^  and 
without  distinguishing  marks  or  other  embellishments  thereon, 
except  the  names  of  candidates,  etc. 

There  was  evidence  in  the  case  tending  to  show  that  there 
are  various  grades  of  paper  known  as  plain  white  paper,  some 
of  which  were  heavy  and  others  light.  A  witness  testified  that 
the  words  "  plain  white  paper  "  would  include  all  grades  of 
white  paper  from  common  newspaper  to  the  .best  class  of 
book  paper,  and  that  the  term  "  plain  white  paper  '^  did  not 
indicate  any  particular  grade  or  quality  of  paper.  There  was 
much  evidence  to  the  same  effect. 

The  tickets  on  which  the  relator's  name  appeared  were 
printed  upon  what  a  witness  described  as  "  No.  2  book  pa- 
per." Those  containing  the  appellee's  name  were  printed 
upon  paper  described  by  the  same  witness  as  "  Western  plate,*' 
or  "lithographer's  paper,"  which  was  heavier  and  thicker 
than  the  paper  described  as  "  No.  2  book  paper." 

While  it  would  be  competent  for  the  Legislature  to  pre- 
scribe the  quality  and  grade  of  paper  to  be  used  for  ballots, 
it  has  not  done  so.  In  the  absence  of  a  statutory  standard,  the 
difficulty  of  judicially  determining  the  grade  and  quality  of  pa- 
per that  should  be  used  for  ballots  is  well  shown  in  the  fol- 
lowing extract  which  we  take  from  the  brief  of  counsel  for 
the  appellee : 

"  There  are  ninety-two  counties  in  the  State  of  Indiana. 
We  suppose  that  in  a  large  majority  of  the  counties  the  tick- 
ets would  be  printed  by  the  local  offices  in  the  various  coun- 
ties ;  the  paper  which  would  thus  be  use^  for  ballots  through- 
out the  State  would  vary  according  to  the  quality  and  grade 
of  white  paper  in  stock  in  the  various  offices.  If  even  the 
cheap  papers  were  found  in  stock  in  every  office,  unless  they 
were  the  product  of  the  same  mill,  there  would  not  be  a  uni- 
formity of  appearance ;  it  is  at  once  seen  that  unless  some 
given  grade  or  quality  of  plain  white  paper  is  fixed  by  the 
statute  as  a  standard,  or  some  method  of  conference  provided, 
or  authority  vested  in  some  officer  of  the  State  to  furnish  the 
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paper,  or  direct  the  quality  or  grade  of  paper  to  be  used,  the 
tickets  in  the  various  counties  would,  almost  of  very  neces- 
sity, differ  essentially  in  substance  and  appearance.  We  can 
not  suppose  that  such  a  fact  as  this  escaped  the  attention  of 
the  General  Assembly ;  and  if  that  body  had  desired  uni- 
formity in  the  tickets,  they  certainly  would,  by  some  method^ 
haye  attempted  to  fix  a  standard  or  provide  for  such  uniform- 
ity by  some  other  means  that  readily  suggest  themselves  to 
every  mind  upon  very  short  consideration.  Such  a  construc- 
tion of  the  statute  as  is  not  contended  for  by  appellant  would 
almost  inevitably  lead  to  a  rejection  of  a  large  majority  of  all 
the  ballots  cast  at  any  general  election  in  the  State  of  Indi- 
ana, if  the  ballots  cast  at  any  particular  precinct  be  adopted 
as  a  standard. 

*'  Now,  neither  party  can  adopt  any  particular  grade  of  pa- 
per for  their  ballots,  and  then  claim  that  the  other  party  must 
make  the  same  selection.  We  have  as  much  right  to  say  to 
the  appellant  that  your  ballots  were  printed  on  too  thin  pa- 
per, and  for  that  reason  were  distinguishable,  as  they  have  to 
say  that  our  tickets  were  too  thick,  and  therefore  distin- 
guishable." 

The  object  of  the  statute  undoubtedly  was  to  secure  the 
privacy  of  the  ballot.  But  if  a  voter  uses  a  ballot  which 
comes  within  the  letter  of  the  statute,  his  vote  is  not  to  be 
rejected  because  the  quality  or  grade  of  the  paper  upon  which 
it  is  printed  differs  from  that  of  others,  which  also  come  within 
the  letter  of  the  statute,  even  though  the  difference  be  so  per- 
ceptible as  to  partially  destroy  the  privacy  of  the  ballot. 

Section  23  of  the  act  of  March  11th,  1867,  1  R.  S.  1876, 
p.  439,  was  substantially  the'lsame  as  section  4701,  supra,  be- 
ing as  follows: 

*'Sec.  23.  That  all  ballots  which  may  be  cast  at  any 
election  hereafter  held  in  this  State  shall  be  written  or  printed 
on  plain  white  paper,  without  any  distinguishing  marks  or 
other  embellishments  thereon  except  the  name  of  the  candi- 
dates and  the  office  for  which  they  are  voted  for,  and  in- 
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spectors  of  elections  shall  refuse  all  ballots  offered  of  any 
other  description :  Provldedy  Nothing  herein  shall  disqualify 
the  voter  from  writing  his  own  name  on  the  back  thereof/' 

In  ^atey  ex  reL,  v.  AdamSy  65  Ind.  393,  the  ticket  claimed 
to  be  illegal  under  the  above  statute  was  alleged  in  the  in- 
formation to  have  been  "  printed  on  very  white,  thin,  and  hard 
paper,  which  rendered  it  quite  transparent ;  that,  at  the  head 
of  said  ticket,  the  words  *  Republican  Ticket^  were  printed 
in  with  very  peculiar  and  unusual  type,  and  in  unusual  form, 
and  with  very  black  ink,  and,  by  reason  thereof,  the  words 

*  Republican  Ticket^  were  readily  seen  and  easily  read  and 
understood  by  an  inspection  of  the  other  side  of  the  ticket ; 
that,  in  the  ordinary  way  of  folding  the  said  ticket,  the  words 

*  Republican  Ticket,'  so  printed  as  aforesaid,  were  exposed 
in  such  manner  that  the  officers  of  the  election,  or  any  other 
person  who  might  be  present  and  desire  to  know  the  ticket 
which  any  elector  was  about  to  vote,  could  readily  ascertain 
and  know  whether  a  person  was  voting  the  Republican,  Dem- 
ocmtic  or  National  ticket." 

This  court  in  that  oaso  held  the  information  insufficient, 
thereby  deciding  that  a  ballot  was  not  to  be  rejected  because 
tlie  paper  on  which  it  was  printed  wa.s  so  thin  as  to  be  quite 
transparent.  If  a  ticket  on  paper  so  thin  as  to  be  quite  trans- 
parent is  not  illegal,  the  reason  would  be  equally  strong  for 
holding  a  ticket  valid  although  the  paper  upon  which  it  was 
printed  should  be  regarded  as  unusually  thick  and  heavy. 

There  is  no  claim  in  the  case  before  us  that  there  were  any 
<listinguishing  marks  or  other  embellishments  on  the  tickets 
<}ontaining  the  appellee's  name  that  rendered  them  invalid  ex- 
cept the  grade  or  quality  of  paper  on  which  they  were  printed. 
It  is  not  insisted  that  the  pajx^r  was  not  whitCy  but  it  is  urged 
that  it  was  not  plain  white  paper.  What  was  plain  white  paper 
was  a  question  of  fact  to  be  decided  upon  the  evidence.  We 
have  examined  the  evidence  carefully,  and  it  tends  quite 
strongly  to  support  the  finding  of  the  trial  court.  Under  the 
rule  in  such  case  this  court  can  not  weigh  the  evidence  to  as- 
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certain  whether  the  court  below  decided  according  to  its  pre- 
ponderance. Counsel  for  the  relator  insist,  however,  that 
the  rule  does  not  apply  to  this  case ;  that  this  is  a  proceeding 
in  chancery,  and  that  in  such  case  it  is  the  duty  of  the  court 
to  examine  the  evidence  and  to  reverse  the  judgment  if  the 
finding  of  the  trial  court  is  not  sustained  by  the  weight  of 
the  evidence.  It  is  not  necessary  in  this  case  to  decide  whether 
or  not  a  proceeding  by  information  to  test  the  right  to  hold 
an  office  is  purely  a  chancery  cause,  requiring  a  trial  by  the 
court  without  a  jury.  But  see,  upon  this  question.  State ,  ex 
rel.,  v.  Bet/nold8y61  Ind.  392.  But  in  chancery  cases  not  tri- 
able by  jury,  the  ancient  practice  of  having  the  evidence  taken 
before  a  master  commissioner,  and  brought  before  the  court 
upon  paper  no  longer  prevails.  The  court  trying  the  cause 
now  hears  the  testimony  from  the  mouths  of  living  witnesses, 
and  has  every  opportunity  to  test  the  weight  of  the  evidence 
that  judges  trying  causes  as  a  jury  in  the  old  law  court  had, 
and  his  findings  on  questions  of  fact  should  no  more  be  dis- 
turbed on  appeal  than  the  findings  of  fact  made  by  a  judge 
upon  the  trial  of  a  case  at  law,  and  so  this  court  has  expressly 
decided.  Pence  v.  Garrison,  93  Ind.  345  ;  Miller  v.  Evans- 
mile  Nai'l  Bank,  post,  p.  272. 

At  the  trial  the  relator  offered  to  prove  h)^  one  of  his  wit- 
nesses, who  had  testified  to  the  quality  of  the  paper  upon 
which  the  tickets  voted  for  relator  and  appellee  were  printed, 
that  for  ten  years  prior  to  1882,  he  had  been  in  the  habit  of 
printing  election  tickets  upon  ordinary  paper  similar  to  that 
ased  in  printing  the  tickets  containing  the  relator's  name,  and 
that  prior  to  1882  paper  for  printing  tickets  had  not  been 
used  similar  to  that  upon  which  appellee^s  name  was  printed. 
There  was  no  error  in  rejecting  this  evidence.  The  legality 
of  the  tickets  upon  which  appellee^s  name  was  printed  was 
not  to  be  determined  by  comparing  the  paper  used  for  such 
tickets  with  that  in  use  in  previous  years  for  ballots  at  elections. 

As  we  have  already  observed,  the  law  does  not  prescribe 
what  grade  or  quality  of  plain  white  paper  shall  be  used  for 
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tickets.  If  the  paper  may,  in  language  ordinarily  used  and 
understood,  be  properly  designatied  as  plain  white  paper,  it 
answers  the  purposes  of  the  law  without  regard  to  its  grade 
or  quality.  It  is  obvious,  therefore,  that  proof  that  plain  white 
paper  of  a  different  grade  or  quality  from  that  used  for  tickets 
upon  which  appellee's  name  was  printed,  had  previously  been 
in  use  for  the  printing  of  tickets,  could  have  had  no  material 
bearing  in  the  present  case. 

Appellee  was  permitted  to  testify  at  the  trial,  over  the  re- 
lator's objections,  that  he  had  not,  directly  or  indirectly,  had 
any  knowledge  or  information  in  regard  to  the  character  of 
the  tickets  upon  which  his  name  was  printed  prior  to  the  day 
of  the  election,  and  that  he  was  not  consulted,  directly  or  in- 
directly, in  reference  to  the  preparation  of  such  tickets. 

If  there  was  any  evidence  tending  to  show  that  the  tickets 
upon  which  appellee's  name  was  printed  were  prepared  and 
used  for  the  fraudulent  purposes  charged  in  the  information, 
we  think  it  was  competent  for  the  appellee  to  prove  that  he 
was  not  a  party  to,  nor  cognizant  of,  such  fraud.  Such  evi* 
dence  of  good  faith  upon  his  part  might  have  but  little  weight, 
yet  we  think  it  was  competent  to  go  to  the  court  to  be  con- 
sidered with  other  evidence  upon  the  question  of  fraud.  If 
there  was  no  evidence  tending  to  establish  fraud,  then  the  ad- 
mission of  the  evidence  conaplained  of  was,  at  most,  an  error 
that  was  harmless.  ^ 

We  have  not  deemed  it  necessary  to  the  decision  of  this  case 
to  consider  whether  section  4701,  mpra,  was  mandatory,  or 
merely  directory,  as  to  the  ticket  prescribed  for  use  in  elections. 
Whether  said  statute  is  to  be  regarded  as  mandatory  or  merely 
directory,  we  think  that  the  evidence  abundantly  sustains  the 
finding  and  judgment  of  the  trial  court. 

There  was  no  error  in  overruling  relator's  motion  for  a  new 
trial.     Judgment  affirmed,  at  relator's  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Jan.  3,  1885. 
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No.  11,671. 

Trittipo  v.  Morgan. 

QuiETma  Title. — Trial  by  Jury. — In  a  suit  to  quiet  title  under  the  stat- 
ute, trial  bj  jury  must  be  had  if  demanded,  the  action  being  a  creature 
of  the^  statute  and  not  existing  prior  to  June  18th,  1852. 

Same. —  Will — Where  a  will  is  a  link  in  a  chain  of  title  in  question,  it  is 
admissible  in  evidence  in  support  of  such  title. 

Speciax  Vebdict. — If  a  special  verdict  do  not  find  facts  sufficient  to  es- 
tablish the  issue  in  favor  of  the  party  having  the  burden,  judgment  |  99  ^09 
goes  against  him.  |i^_J2i 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts  and  W.  R.  Fertig,  for  appellant. 

2).  MosSy  R,  R.  Stephenson  and  H.  A.  Lee,  for  appellee. 

Elliott,  J. — The  appellant  and  the  appellee  both  claim 
title  to  the  same  parcel  of  land  and  both  claim  through  the 
same  grantor,  John  Humble,  and  both  assert  title  and  seek 
to  have  it  quieted,  the  former  by  his  complaint  and  the  latter 
by  his  counter-claim. 

The  appellant  demanded  that  the  cause  should  be  tried  by 
the  court ;  this  request  was  denied  and  the  cause  submitted 
to  a  jury  for  trial.  This  ruling  is  here  vigorously  assailed. 
The  contention  of  the  appellant  is,  that  the  issue  joined  in  an 
action  to  quiet  title  prior  to  June  18th,  1852,  was  one  of  ex- 
clusive equitable  jurisdiction,  and  under  the  act  of  1881  such 
an  issue  must  be  tried  by  the  court. 

It  is  no  doubt  true  that  our  statutory  action  to  quiet  title 
combines  and  enlarges  the  equity  proceedings  known  as  bills 
of  peace  and  bills  quia  timet,  Rdgsdale  v.  Mitehell,  97  Ind. 
458;  Farrar  v.  Clark,  97  Ind.  447;  Green  v.  Glynn,  71  Ind. 
336 ;  Farrar  v.  Clark,  85  Ind.  449. 

The  principles  upon  which  our  statutory  action  is  founded 
are  derived  from  the  doctrines  of  the  courts  of  equity,  but 
these  principles  are  moulded  into  a  new  form  by  the  statute. 
New  features  are  added  to  the  old  remedies,  a  different  method 
of  procedure  is  provided,  and  an  essentially  new  character  is 
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impressed  upon  the  proceeding.  As  the  proceeding  now  exists 
it  is  essentially  the  creature  of  statute,  although  the  principles 
upon  which  it  is  founded  are  borrowed  from  the  doctrines  of 
the  courts  of  chancery.  The  statute  itself  recognizes  the 
proceeding  as  a  new  remedy  created  by  the  Legislature,  for  it 
specifically  prescribes  rules  for  the  government  of  actions  for  the 
recovery  of  possession  of  lands,  and,  after  providing  that  "An 
action  may  be  brought  by  any  person  either  in  or  out  of  posses- 
sion,'' "  for  the  purpose  of  determining  and  quieting  the  ques- 
tion of  title,''  declares  that  the  rules  prescribed  for  the  gov- 
ernment of  actions  to  recover  possession  shall  apply  to  actions 
to  quiet  title.  R.  S.  1881,  sees.  1070, 1071.  We  think  it  clear 
that  the  issue  joined  in  the  statutory  action  to  quiet  title  can  not 
be  said  to  be  one  that  was  exclusively  of  equitable  jurisdiction 
under  the  law  as  it  existed  prior  to  June,  1852.  The  truth  is 
that  prior  to  the  enactment  of  our  statute,  there  was  no  such 
issue  either  at  law  or  in  equity  as  that  which  the  litigants  arrive 
at  in  the  present  action  to  quiet  title  to  real  property.  The 
issue  is  such  as  the  statute  creates,  and  not  such  as  existed 
under  the  doctrines  of  the  courts  of  equity. 

Our  statutory  action  for  the  recovery  of  real  property  is 
intended  to  substitute  for  the  old  action  of  ejectment,  with  its 
cumbersome  machinery  and  useless  fictions,  a  simple  and  more 
sensible  proceeding,  that  will  give  a  direct  road  to  the  merits 
of  the  controversy.  It  clearly  contemplates  a  trial  by  jury, 
and  the  provision  to  which  we  have  referred  makes  the  same 
rule  applicable  to  actions  to  quiet  title.  The  provisions  upon 
the  subject  of  quieting  title  and  recovering  possession  are  too 
closely  interwoven  to  be  separated. 

The  will  of  John  Humble  was  one  of  the  links  in  the 
chain  of  the  appellee's  title,  and  for  this  reason  was  properly 
admitted  in  evidence.  A  deed,  will,  or  other  instrument, 
which  forms  one  of  the  links  in  a  party's  title,  is,  it  is  quite  clear, 
competent  evidence  in  support  of  the  title  asserted  by  him. 

The  material  facts  embodied  in  the  special  verdict  are 
these:    In  1855  John  Humble  owned  the  land  described  in 
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the  complaint  and  counter-claim^  and  in  that  year  sold  nine-^ 
teen  acres  adjoining  it  to  Andrew  J.  Trittipo,  but,  by  the 
mistake  of  the  scrivener  wlio  prepared  the-deed,  the  land  now 
in  controversy  was  embraced  in  it.  This  land  was  not  sold 
by  Humble,  nor  did  he  intend  to  sell  it;  Andrew  J.  Trit- 
tipo never  derived  titl^  to  it,  and  never  claimed  to  be  the 
owner,  although  he  resided  in  the  immediate  neighborhood. 
Prior  to  his  death  Andrew  J.  Trittipo  conveyed  all  of  his  land 
to  the  appellant  Samuel  Trittipo.  The  lands,  here  the  sub- 
ject of  controversy,  were  not  specifically  described,  but  were 
embraced  in  a  general  clause  of  the  deed,  reading  thus :  "All 
the  lands  owned  by  the  said  Andrew  J.  Trittipo  in  sections 
two  and  three.^^  John  Humble  retained  possession  of  the 
land  described  in  the  pleadings  and  exercised  dominion  over 
it  until  the  time  of  his  death,  and  in  his  last  will  devised  it 
to  his  wife  for  life,  with  remainder  in  fee  to  his  children.  By 
purchase  from  the  devisees  the  appellee  acquired  title. 

The  burden  of  the  issue  was  on  the  appellant,  and  unless 
the  facts  stated  in  the  special  verdict  show  title  in  him  he  can 
not  complain  that  judgment  was  entered  against  him.  The 
settled  rule  is  that  a  judgment  can  not  go  upon  a  special  ver- 
dict in  favor  of  the  party  who  has  the  burden,  unless  the  facts 
stated  are  such  as  entitle  him  to  judgment.  If  there  are  not 
fiicts  sufficient  to  authorize  a  judgment  in  his  favor,  he  will 
fail.  Pittsburgh,  etc.,  R.R.  Go.  v.  Speneer,  98  Ind.  186;  Vin- 
ton V.  Baldwin,  95  Ind.  433 ;  Dodge  v.  Pope,  93  Ind.  480 ; 
Dix(m  v.  Duke,  85  Ind.  434;  Ex  Parte  Walh,  73  Ind.  95; 
Stropes  V.  Board,  etc.,  72  Ind.  42. 

In  an  action  to  quiet  title  the  plaintifiF,  as  the  statute  ex- 
pressly provides,  must  recover  on  the  strength  of  his  own  title. 
R.  S.  1881,  sees.  1057, 1071.  It  was  indispensably  necessary 
for  the  appellant  to  possess  title,  and,  according  to  the  special 
verdict,  he  never  possessed  or  acquired  title.  His  grantor, 
Andrew  J.  Trittipo,  did  not  take  title,  for  the  reason  that  the 
description  of  the  land  was  embodied  in  the  deed  by  mistake, 
and  the  general  clause  in  the  deed  upon  which  the  appellant 
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relies  as  vesting  title  to  the  land  in  dispute  only  professes  to 
convey  such  lands  in  sections  two  and  three  as  the  grantor 
owned.  As  the  grantor  did  not  own  the  land  in  dispute  his 
deed  did  not  convey  it.  It  can  not  be  inferred  that  Andrew 
J.  Trittipo  intended  to  convey  land  that  he  did  not  own. 

In  order  to  acquire  title  to  land  described  in  such  genewj 
and  indefinite  terms  as  those  employed  in  the  clause  of  the 
deed  which  we  have  quoted,  it  is  necessary  for  the  claimant 
to  prove  that  his  grantor  wajs  actually  the  owner  of  the  land. 
j^s  such  a  description  operates  only  upon  lands  actually  owned 
by  the  grantor,  the  only  way  in  which  it  can  be  made  effec- 
tive is  by  evidence  that  it  was  owned  by  him  at  the  time  the 
conveyance  was  executed.  The  special  verdict  before  us,  in- 
stead of  finding  this  fact  aflBrmatively,  decisively  negatives 
its  existence.  As  between  the  parties  to  the  deed,  and  in  cases 
where  the  land  owned  by  the  grantor  is  intended  to  be  con- 
veyed, such  a  description  is  sufiBcient,  for^'the  reason  that  it 
supplies  means  of  making  the  description  certain.  Ledie  v. 
Merrick,  ante,  p.  180.  But,  even  in  such  a  case,  it  is  neces- 
sary to  establish  the  fact  that  the  land  claimed  was  owned  by 
the  grantor,  and  that  the  deed  was  intended  to  operate  upon 
it.     We  decline  to  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed.  ^ 

FUed  Jan.  3,  1884. 


No.  11,795. 

eiSs  ^2,  Miller  et  al.  v.  The  Evansville  National  Bank. 

Fraudulent  Conveyance.— Ownp/atn/  to  Set  Aside  Deed  by  Jud^menl  Ored- 
Uor.^Quieiing  TUle.--TriaL--GauKs  in  Equity.— Jury, -^K  complaint  by  a 
judgment  creditor  to  set  aside  conveyances  of  real  estate  as  fraadalent, 
and  subject  some  of  the  lands  to  execution  upon  the  judgment,  and 
quiet  the  plaintiff's  title  to  some  of  them  already  purchased  on  execu- 
tion, presents  a  cause  in  equity  triable  by  the  court  under  the  statute, 
R.  a  1881,  section  409. 

Same.— iVttp  Trial  as  of  Right.— Case  Distinguished.— Where  the  complaint 
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seeks  to  annul  a  deed  as  fraudulent,  and  to  quiet  the  plaintiff's  title  as 
against  it,  and  the  defendant  by  counter-claim  claims  title  to  the  same 
lands  by  virtue  of  that  deed,  and  seeks  to  quiet  his  title,  the  defendant, 
il  the  finding  be  against  him  generally,  is  entitled  to  a  new  trial  as  of 
right  under  the  statute,  B.  S.  1881,  section  1064.  Butler  Univeniiy  v. 
Conardf  94  Ind.  353,  distinguished. 
ScjpremeCJoubt.—  Weight  of  Evidence.— The  Supreme  Court  will  not,  in  any 
case,  whether  at  law  or  in  equity,  reverse  upon  the  weight  of  evidence. 

From  the  Superior  Court  of  Vanderburgh  County, 
C.  Denby  and  D.  B.  KuTtder,  for  appellants. 
A.  Iglehart,  J,  E.  IglehJtirty  E.  Taylor  and  V.  Bisch,  for  ap- 
pellee. 

Franklin,  C. — Appellee  commenced  this  action  to  set 
aside  as  fraudulent  several  conveyances  of  real  estate  in  Van- 
derburgh and  P^sey  counties,  including  some  city  property  in 
Evansville,  and  to  subject  parts  of  the  same  to  the  payment 
of  certain  judgments  in  fevor  of  appellee,  and  prayed  for  a 
quieting  of  the  title  in  it  to  portions  of  said  real  estate  that 
had  been  purchased  by  appellee  under  said  judgments  at  a 
sheriff's  sale  thereunder,  and  for  the  sale  of  the  remainder  of 
said  real  estate  to  pay  the  balance  of  said  judgments. 

Demurrers  were  overruled  to  the  complaint,  and  the  de- 
fendants filed  answers  of»general  denial  and  their  several  cross 
complaints,  asking  to  have  their  respective  titles  quieted  to  the 
portions  thereof  claimed  by  each  of  them. 

Upon  the  trial  the  court  found  in  favor  of  the  plaintiff  as 
to  parts  of  the  real  estate,  and  in  favor  of  some  of  the  de- 
fendants as  to  other  parts,  and  over  motions  for  a  new  trial 
judgment  was  rendered  upon  the  finding. 

A  motion  to  submit  the  trial  of  a  certain  fact  in  issue  to  a 
a  jury  was  overruled,  and  a  motion  for  a  new  trial  as  of  right 
under  the  statute  was  also  overruled. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  the  overruling  of  the  motion  to  submit  to  a 
jury  the  trial  and  determination  of  the  question  of  fact  as  to 
Vol.  99.— 18 
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whether  Catharine  Miller  had  paid  a  full  consideration  for  the 
land  conveyed  to  her,  the  overruling  of  the  motion  for  a  new 
trial,  and  the  overruling  of  the  motion  for  a  new  trial  as  of 
right  under  the  statute. 

The  objection  urged  against  the  complaint  is  that  it  contains 
a  misjoinder  of  causes  of  action,  in  this,  that  it  seeks  to  set 
aside  the  deeds  as  fraudulent,  and  to  quiet  the  title  in  the 
plaintiff. 

So  far  as  the  ruling  upon  the  demurrers  to  the  complaint  is 
concerned,  it  is  wholly  unnecessary  to  investigate  and  decide 
whether  the  complaint  contains  sufl&cient  averments  to  make 
a  good  cause  of  action  to  quiet  title  or  not.  If  it  does, 
the  341st  section  of  the  R.  S.  1881  expressly  provides  that 
"  No  judgment  shall  ever  be  reversed  for  any  error  committed 
in  sustaining  or  overruling  a  demurrer  for  misjoinder  of  causes 
of  action.'*  Hence  there  could  be  no  available  error  in  over- 
ruling a  demurrer  to  the  complaint  for  that  cause. 

The  specification  of  error  that  the  court  overruled  appel- 
lanti^'  motion  to  submit  a  certain  question  of  fact  to  the  trial 
and  determination  of  a  jury,  is  not  well  taken.  This  is  a 
chancery  suit,  and  under  the  recent  statute  was  required  to  be 
tried  by  the  court.  While  the  court  had  the  right  to  submit 
a  question  of  fact  to  a  jury  to  decide  for  the  information  of 
the  court,  still  their  verdict  in  such  cases  is  not  binding  upon 
the  court,  and  it  is  entirely  within  the  discretion  of  the  court 
as  to  whether  it  will  seek  such  information  by  a  jury.  But  this 
specification  docs  not  appear  to  be  insisted  upon  by  appellants 
in  their  brief,  and  may  be  considered  as  waived. 

Appellants  have  insisted  at  considerable  length,  and  with 
great  ingenuity  and  ability,  that  the  finding  of  the  court  i* 
not  sustained  by  sufficient  evidence,  and  that  a  new  trial  should 
have  been  granted. 

The  evidence  is  very  voluminous,  and  in  some  instances 
contradictory.  We  have  examined  it  far  enough  to  definitely 
ascertain  that  a  portion  of  the  evidence,  with  the  surround- 
ing circumstances,  strongly  tends  to  supi)ort  the  finding  of  the 
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court.  But  the  appellants  claim  that  the  ordinary  rule,  where 
the  evidence  clearly  tends  to  support  the  finding,  this  court 
will  not  weigh  it  and  reverse  the  judgment  upon  a  mere  pre- 
|)onderance,  ought  not  to  apply  to  this  class  of  cases ;  that 
this  is  an  action  in  the  nature  of  a  chancery  suit,  and  that  this 
court  should  weigh  the  evidence  and  decide  upon  its  merits ; 
that  this  court  is  as  capable  of  weighing  the  evidence  as  was 
the  court  below,  and  that  the  old  chancery  practice  should 
be  applied. 

Under  the  old  practice,  in  the  appellate  courts,  actions  at 
law  were  determined  upon  writs  of  error,  and  chancery  suits 
by  trial  de  novo  upon  the  evidence,  it  all  being  in  the  shape 
of  depositions,  and  final  judgments  were  rendered  therein  with- 
out remanding  the  case  to  the  lower  court  for  a  new  trial. 
Upon  the  adoption  of  the  code  practice,  writs  of  error  and 
the  distinctions  in  the  forms  between  common  law  and  chan- 
cery practice  were  abolished,  and  since  that  time'  all  cases 
alike  come  to  this  court  on  appeal,  in  which  the  evidence, 
whether  oral  or  in  depositions,  might  be  brought  by  bill  of 
exceptions. 

Under  this  code  practice  of  appeals,  when  a  judgment  is 
reveraed  by  this  court,  no  final  judgment  upon  the  merits  is 
rendered,  but  the  cause  is  remanded  to  the  lower  court  for 
further  proc<?edings,  and  the  rule  first  adopted  upon  the  sub- 
ject of  weighing  the  evidence  was,  that  if  the  verdict  or  finding 
upon  the  whole  evidencewasclearly  wrong,  the  judgment  was 
reversed  for  that  reason.  But  practice  demonstrated  that  this 
rule  was  of  uncertain  enforcement,  and  it  is  a  well  known  fact 
that  the  judge  who.  saw  the  witnesses,  heard  them  testify,  and 
observed  their  demeanor  on  the  witness  stand,  was  much  better 
enabled  to  weigh  the  evidence  and  come  to  a  correct  conclu- 
sion than  this  court  could  possibly  be  by  only  seeing  the  record 
of  the  evidence,  which  is  seldom  full  and  frequently  imperfect. 
From  these  considerations,  the  rule  is  now  well  established 
that  where  the  evidence  fairly  tends  to  support  the  verdict  or 
finding,  it  will  not  be  disturbed  by  this  court,  and  this  rule 
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applies  to  causes  in  the  nature  of  chancery  suits,  the  same  as 
actions  at  law. 

The  fact  that  the  statute  requires  a  chancery  suit  to  be  tried 
by  the  court  instead  of  a  jury,  does  not  change  the  rule  in 
relation  to  the  evidence.  Parol  evidence  is  admissible  in  an 
action  in  the  nature  of  a  chancery  proceeding-as  well  as  in  an 
action  in  the  nature  of  a  common  law  proceeding.  The  same 
rules  govern  the  court  below  in  weighing  the  evidence  appli- 
cable to  both  kinds  of  actions,  and  we  see  no  reason  why  the 
rule  should  be  different  in  this  court.  See  the  case  of  Penct 
v.  Garrison,  93  Ind.  345. 

The  case  under  consideration  is  an  appropriate  illustration. 
Here  a  large  part  of  the  evidence  was  by  parol,  consisting,  to 
a  considerable  extent,  of  the  testimony  of  relatives  and  in- 
terested parties;  they  were  before  the  judge  trying  the  case, 
who  had  an  opportunity  of  observing  their  entire  demeanor 
while  on  the  witness  stand,  and  to  become  conversant  witli 
some  facts  and  circumstances  surrounding  the  case  that  it 
would  be  impossible  to  accurately  set  forth  in  a  bill  of  excep- 
tions embracing  the  evidence.  We  think  the  recent  rule  of 
this  court,  as  above  stated,  is  as  applicable  to  this  case  as  it 
possibly  could  be  to  any  action  in  the  nature  of  a  common  law 
proceeding.  There  was  no  available  error  in  overruling  the 
motion  for  a  new  trial. 

As  to  the  specification  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  as  of  right,  it  matters  not  whether  the 
complaint  did  or  did  not  contain  sufficient  averments  to  con- 
stitute a  good  cause  of  action  to  quiet  title  in  the  plaintiff, 
appellants'  cross  complaint  did  contain  sufiicient  averments 
to  put  that  question  in  issue  in  the  case,  and  the  finding  and 
judgment  of  the  court  against  appellants  and  for  appellee, 
notwithstanding  there  was  no  judgment  rendered  quieting  title 
in  appellee,  was,  upon  that  issue,  a  sufficient  judgment  ren- 
dered against  appellants  to  authorize  a  new  trial  as  of  right 
under  the  statute.  See  the  cases  of  Adams  v.  Wilson,  60  Ind. 
560,  Physio-Medical  College  v.  Wilkinson,  89  Ind.  23,  But- 
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ler  University  v,  Conard,  94  Ind.  353,  and  Cooler  v.  Boston, 
89  Ind.  185. 

In  the  case  under  consideration  appellee  claimed  title  to 
certain  lands  by  virtue  of  a  sheriff  ^s  sale,  and  asked  to  have 
a  deed  to  appellants  for  a  portion  of  said  lands  set  aside  for 
fraud,  and  that  its  title  thereto  be  quieted.  Appellants,  in 
their  cross  complaint,  claim  title  to  the  same  lands  by  virtue 
of  a  prior  deed  to  appellees  from  the  execution  defendant, 
and  asked  to  have  their  titles  quieted  thereto.  The  title  to 
this  land  was  certainly  put  in  issue  by  the  pleadings,  and  the 
judgment  rendered  would  bar  any  further  subsequent  litiga- 
tion over  the  conflicting  claims  of  the  parties  thereto.  The 
object  of  both  parties  was  to  get  their  respective  titles  quieted, 
and  we  think  appellants  were  entitled,  under  the  statute,  to  a 
new  trial  as  of  right,  and  that  the  court  erred  in  overruling 
their  motion  for  such  new  trial ;  for  which  error  the  judg- 
ment ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below,  in  so  far  as  it 
affects  appellants,  be  and  the  same  is  in  all  things  reversed, 
at  appellees'  costs,  and  that  the  cause  be  remanded,  with  in- 
structions to  the  court  below  to  sustain  appellants'  motion  for 
a  new  trial  as  of  right,  and  for  further  proceedings. 
Filed  Oct.  16, 18S4. 

On  Petition  for  a  Eehearing. 

Hammond,  J. — Counsel  for  appellee  insist  that  the  above 
decision  is  in  conflict  with  BuUer  University  v.  Conardy  94 
Ind.  353.  We  do  not  think  so.  In  that  case  the  complaint 
was  in  two  paragraphs;  the  first  to  foreclose  a  mortgage 
upon  real  estate,  and  the  second  to  recover  possession  of  the 
same  real  estate.  The  answer  was  by  denial,  and  by  setting 
up,  and  {|^king  for  the  foreclosure  of,  a  tax-lien  claimed  to  be 
paramount  to  the  plaintiff's  mortgage.  The  defendant  also 
filed  a  cross  complaint,  in  which  he  claimed  to  own  the  land 
in  controversy,  and  asked  to  have  his  title  quieted.  The  find- 
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ing  and  judgment  were  for  the  plaintiff  as  to  its  mortgage 
and  for  the  defendant  upon  his  tax-lien,  giving  the  latter 
priority  over  the  former.  But  there  was  no  finding  or  judg- 
ment for  the  plaintiff  as  to  its  claim  for  possession,  nor  for 
the  defendant  upon  his  cross  complaint.  It  was  held  that  the 
plaintiff  was  not  entitled,  as  of  right,  to  a  new  trial.  The 
court  said :  "  We  think  *  *  that  the  true  rule  is,  that  where 
a  cause  of  action  to  quiet  title  to,  or  to  recover  possession  of, 
real  estate  is  improperly  joined  with  a  cause  of  action  in 
which  a  new  trial  as  of  right  is  not  allowable,  the  law  as  to 
new  trials  relating  to  the  latter  cause  of  action  should  govern, 
and  that  a  new  trial  in  such  case,  as  a  matter  of  right,  ought 
not  to  be  granted.  A  different  rule  would  place  it  in  the 
power  of  parties  in  all  cases  to  extend  the  statute,  *  *  to 
actions  in  which  it  was  not  intended  to  apply." 

The  rule  stated  is  correct  as  applied  to  a  case  of  misjoinder 
of  causes  of  action  where  the  judgment,  as  in  that  case,  is 
upon  a  cause  in  which  a  new  trial  as  of  right  is  not  author- 
ized under  the  statute,  for  a  different  rule,  as  was  there  said, 
would  place  it  in  the  power  of  parties  to  extend  the  applica- 
tion of  the  statute  providing  for  new  trials,  without  cause,  to 
cases  in  which  it  never  was  intended  to  apply.  But  if,  in  that 
case,  there  had  been  judgment  for  the  plaintiff  upon  its  claim 
for  possession,  or  for  the  defendant  upon  his  cross  complaint, 
there  can  be  no  doubt  that  a  new  trial  as  of  right  might  have 
been  properly  granted. 

In  the  case  now  under  consideration  the  plaintiff  sought,  in 
its  complaint,  to  set  aside  certain  alleged  fraudulent  convey- 
ances, and  to  quiet  its  title  to  a  part  of  the  lands  therein  do- 
scribed  which  it  had,  in  part  satisfaction  of  a  judgment,  pur- 
chased at  sheriff's  sale,  and  also  to  subject  other  real  estate, 
embraced  in  said  conveyances,  to  the  payment  of  the  residue 
of  its  said  judgment.  As  both  causes  of  action  gn;w  out  of 
the  same  transaction,  namely,  the  alleged  fraudulent  convey- 
ances, and  as  equitable  relief  was  sought  in  each  cause,  it  may 
be  doubtful  whether  there  was  a  misjoinder  of  causes  of  ae- 
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tion.  If  there  was  no  such  misjoinder,  the  appellants  wero 
entitled  to  a  new  trial,  as  a  matter  of  right,  even  under  the 
appellee's  construction  of  the  rule  announced  in  Butler  Uni- 
versity  v.  Conardy  supra.  But  conceding,  without  deciding, 
that  appellee's  complaint  improperly  joined  two  causes  of  ac- 
tion, the  effect  of  the  judgment  in  favor  of  the  appellee  was 
to  quiet  its  title  to  real  estate  as  well  as  to  subject  lands  to 
the  payment  of  the  residue  of  its  judgment.  We  think  the 
case  falls  within  the  provisions  of  section  1064,  R.  S.  1881, 
and  that  the  appellants  were  entitled  to  a  new  trial  as  a  mat- 
ter of  right. 

The  petition  for  a  rehearing  is  overruled. 
Filed  Jan.  2,  1886. 


No.  10,662. 

Hammann  v.  Mink. 

Partition, — Quieting  Title.-  Sew  Tibial  as  of  Right.—ln  an  action  for  par- 
tition, where  the  defendant  files  a  cross  complaint  to  quiet  his  title  to 
the  whole  land,  and  judgment  is  rendered  against  him,  he  is  entitled  to 
a  new  trial  as  a  matter  of  right  under  the  statute. 

8ame. — Payment  of  Cotts  to  Clerk  in  Silver. — Judicial  Knoudedge. — In  such 
case  the  payment  of  costs  may  be  made  in  silver,  and  where  they  are 
thus  paid  to  a  person  who  is  clerk  of  the  court,  the  party  seeking  the 
new  trial  need  not  prove  that  such  person  was  the  clerk,  as  the  court 
takes  judicial  notice  of  its  own  oflBcers. 

Same. — The  clerk  of  the  court  has  authority  to  receive  costs,  and  a  pay- 
ment to  him  is  sufficient. 

SAUfL— Title  by  Guardian's  Sale,^Order  of  Court.— In  such  case,  where  the 
defendant  claims  the  interest  of  the  plaintiff  uhder  a  guardian's  sale, 
and  the  fact  is  found  that  such  sale  was  made  under  the  order  of  the 
court,  was  reported  to  and  confirmed  by  the  court,  such  confirmation, 
though  irregularities  intervened,  renders  the  sale  valid. 

Same. — Guardian's  Deed, — Confirmation. — A  deed  made  by  the  guardian  to 
the  purchaser  before  the  sale  is  confirmed  is  invalid,  and  does  not  con- 
vey the  title,  but  where  such  deed  is  afterwards  reported  to  and  ap- 
proved by  the  court  at  the  confirmation  of  the  sale,  the  same  is  then  ef- 
fectual to  convey  the  title. 

SAXSL—Form  of  Deed.—The  mere  omission  to  insert  in  such  deed  the  page 
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of  the  order  book  where  the  order  of  such  aale  is  entered,  does  not  in- 
validate sach  deed. 

Same. — JudieicU  Sale, — Liens,— Former  Adjudteation. — Special  Fiiidingg. — 
Condmions  of  Law. — Where  the  facts  also  found  show  that  the  defendant 
purchased  the  property  for  value,  and  without  notice/under  a  judicial 
decree  upon  a  lien  thereon  adjudged  to  be  superior  to  the  plaintiff's 
lien,  such  facts  entitle  him  to  judgment.  The  mere  fact  that  some  of 
the  special  findings  are  also'blended  with  the  conclusions  of  law  stated, 
does  not  impair  such  findings  of  fact. 

Same. — Name. —  Vai^nce  Between  Report  of  Sale  and  Deed  and  Record. — £n- 
dence. — Where  the  name  of  the  purchaser  in  the  report  of  sale  and  in  the 
deed  differs  from  the  name  in  the  final  record,  the  report  of  sale  may  be 
read  in  evidence  for  the  purpose  of  showing  to  whom  the  sale  was  made. 

Same. — Identification  cf  Report, — Such  report  may  be  read  without. proof  of 
its  identification  by  un  entry  in  the  order  book,  as  such  report,  found 
among  the  papers  in  the  cause,  is  prima  facie  admissible. 

From  the  Wayne  Circuit  Court. 

W,  D.  Foulke  and  J.  L.  Rupe,  for  appellant.  • 

W,  A,  Bickle,  for  appellee. 

Best,  C. — The  appellant,  an  infiint,  by  her  next  friend, 
brought  this  action  for  the  partition  of  certain  real  estate,  im- 
proved and  used  as  a  brewery,  situated  in  Wayne  county,  in 
this  State,  alleging  in  her  complaint  that  she  owned  an  undi- 
vided one-sixth  and  the  appellee  the  residue,  as  tenants  in 
common. 

The  appellee  filed  an  answer  of  two  paragraphs.  The  first 
was  the  general  denial,  and  the  second  alleged,  at  great  length, 
that  Christian  Hammann  died  intestate,  seized  of  the  land  in 
question,  leaving  his  widow,  Caroline  Hammann,  and  the  a})- 
pellant  as  his  only  heirs  at  law,  and  that  the  latter  has  no 
claim  to  the  land  other  than  such  as  she  acquired  by  inheri- 
tance from  her  father ;  that  shortly  after  his  death  the  widow 
was  appointed  the  guardian  of  the  daughter,  and  thereafter 
obtained  an  order  from  the  proper  court  to  sell  the  daughter's 
interest  in  said  land ;  that  in  pursuance  of  such  order  she 
thereafl;er  sold  such  interest  in  said  land  to  Henry  Winterling 
and  Frederick  Paulus  for  $2,606.66,  which  was  more  than  its 
appraised  value ;  that  thereaft;er  said  sale  was  reported  to  and 
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confirmed  by  the  proper  court,  and  a  deed  made,  approved 
and  delivered  to  said  purchasers;  that  thereafter  the  appellee 
acquired  by  purchase  through  said  purchasers  the  title  thus  con- 
veyed to  them,  and  that  he  is  the  owner  in  fee  of  the  same. 

The  appellee  also  filed  a  cross  complaint,  in  which  he  averred, 
in  addition  to  the  &cts  alleged  in  the  answer,  that  the  guar- 
dian's deed,  through  which  he  claims  title,  omits  to  state  the 
page  of  the  order-book  upon  which  the  order  of  sale  is  en- 
tered ;  that  the  clerk,  in  making  the  final  record,  by  mistake, 
inserted  the  name  of  "  Henry  Martischang,"  instead  of  "Henry 
Winterling,"  as  purchaser,  and  that  the  appellee  purchased  said 
land  in  good  faith  and  without  any  notice  of  any  irregulari- 
ties in  such  sale.  Prayer  that  the  proper  deed  may  be  exe- 
cuted, and  that  his  title  be  quieted,  etc. 

An  answer  in  denial  of  the  cross  complaint,  and  a  reply  in 
denial  of  the  answer  completed  the  issues.  These  were  sub- 
mitted to  the  court,  and  a  finding  was  made  for  the  appellant. 
A  motion  for  a  new  trial  as  of  right  was  granted  the  appel- 
lee, and  a  motion  by  the  appellant  to  strike  out  such  order 
was  overruled.  The  issues  were  again  submitted  to  the  court,, 
with  a  request  that  the  court  find  the  facts  specifically,  and 
state  its  conclusions  of  law.  This  was  done.  The  appellant 
excepted  to  the  conclusions  of  law,  moved  for  a  venire  de  novo 
and  for  a  new  trial,  all  of  which  were  overruled,  and  final 
judgment  was  rendered  for  the  appellee.  These  various  rul- 
ings have  been  assigned  as  error. 

The  application  for  a  new  trial  as  a  matter  of  right  was  in 
writing,  verified  before  "  James  W.  Moore,  clerk,"  and  in 
support  of  it  William  A.  Bickle  testified  that  he  paid  the 
costs,  $15.50,  in  silver,  at  the  time  the  application  was  made. 

The  appellant  insists  that  the  court  erred  in  granting  such 
trial,  because  it  was  not  shown  that  James  W.  Moore  was  the 
clerk  of  the  Wayne  Circuit  Court.  This  was  unnecessary. 
The  court  knows  its  own  officers,  and  it  is  unnecessary  to 
prove  that  of  which  it  takes  judicial  notice.  Brooster  v.  StaiCy. 
15  Ind.  190;  Hipes  v.  State,  73  Ind.  39. 
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It  is  also  insisted  that  the  clerk  had  no  authority  to  receive 
«uch  costs,  and  in  support  of  this  position  the  case  of  Scott  v. 
State,  ex  reLy  46  Ind.  203,  and  several  other  cases  previously- 
decided,  are  cited. 

These  cases  probably  induced  the  enactment  of  the  act  of 
March  9th,  1875,  the  first  section  of  which  provides  "  That 
the  clerks  of  the  several  courts  throughout  this  State  shall  be, 
and  they  are  hereby  authorized  to  receive  money  in  payment 
of  all  judgments,  dues  and  demands  of  record  in  their  re- 
spective offices,  and  all  such  funds  as  may  be  ordered  to  be 
paid  into  the  respective  courts  of  which  they  are  clerks,  by 
the  judge  thereof,  and  said  clerks,  with  their  sureties,  shall 
be  liable  on  their  official  bonds  for  all  moneys  so  received," 
«tc.     2  R.  8,  1876,  p.  17. 

This  statute  is  broad  enough  to  embrace  costs,  and  avo 
think  it  clearly  authorized  the  clerk  to  receive  them.  A  pay- 
ment to  him,  therefore,  was  a  sufficient  compliance  with  the 
law  in  this  respect. 

It  is  also  insisted  that  the  payment  in  silver  was  unauthor- 
ized, and  hence  the  appellee  was  not  entitled  to  a  new  trial. 
The  record  does  not  show  that  more  than  $5.00  of  this  sum 
was  due  any  person,  and  as  such  sum  may  be  lawfully  paid  in 
the  silver  coins  of  the  United  States,  we  will  not  presume  that 
more  than  such  sum  was  due  any  one.  If  not  more  than 
$5.00  was  due  any  person,  the  payment  of  the  whole  was  pro|>- 
ei:ly  made  in  silver.  In  addition  to  this,  if  the  clerk  accepted 
the  money,  and  was  prepared  to  pay  the  parties  entitled  to  the 
costs  in  legal  money,  the  payment  was  sufficient.  Jessup  v. 
Chrey,  61  Ind.  584;  Boyd  v.  Ohey,  82  Ind.  294.  The  pay- 
ment, therefore,  does  not.  appear  to  have  been  improperly 
made. 

It  is  also  insisted  that  the  court  possessed  no  power  to 
grant  a  new  trial  as  of  right  in  a  partition  suit.  This,  by  no 
means,  follows.  The  power  to  grant  such  trial  does  not  de- 
pend upon  the  name,  but  upon  the  nature,  of  the  action.  The 
cross  complaint  constituted  an  action  to  quiet  title  to  real  es- 
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tate,  and  in  such  actions  either  party  is  entitled  to  a  new  trial 
as  a  matter  of  right.  The  fact  that  such  action  is  introduced 
by  cross  complaint-  in  no  manner  impairs  such  right,  as  has 
several  times  been  decided  by  this  court.  Adams  v.  Wilson, 
60  Ind.  560 ;  Milter  v.  Emnsville  NaVl  Bank,  ante,  p.  272. 
The  court  did  not,  as  we  think,  err  in  granting  such  new  trial. 

It  IS  next  insisted  that  the  court  erred  in  its  conclusions 
of  law  upon  the  facts  found.  The  facts  are,  in  substance, 
these: 

First,  That  Christian  Hammann  died  intestate  on  the  18th 
day  of  September,  1867,  seized  of  the  undivided  one-third 
of  the  premises  in  dispute,  leaving  his  widow  Caroline  Ham- 
mann, and  the  appellant,  his  daughter,  as  ^is  only  heirs  at 
law,  and  that  the  widow  was  thereafter,  by  the  court  of  com- 
mon pleas  of  Wayne  county,  where  said  real  estate  is  situate, 
appointed  the  guardian  of  said  daughter. 

Second.  That  said  guardian,  on  the  30th  day  of  May,  1868, 
filed  her  application  in  said  court  for  an  order  to  sell  the  in- 
terest of  her  ward  in  said  realty,  and  after  the  same  was  ap- 
praised at  $1,912.50,  the  same  was  ordered  sold  upon  the 
usual  terms,  viz.,  one-third  of  the  purchase-money  in  hand, 
one-third  in  twelve  and  the  residue  in  eighteen  months. 

Third,  That  in  pursuance  of  said  order  said  guardian  sold 
said  realty,  including  the  interest  of  said  guardian  therein,  to 
Henry  Winterling  and  Frederick  Paulus,  for  about  $4,533.32, 
and  on  the  first  day  of  October,  1868,  she  made  them  a  deed 
for  her  ward's  interest,  the  consideration  of  which  was  named 
at  $2,266.66 ;  that  at  the  same  time  they  paid  her  in  cash 
$1,000,  and  made  her  two  notes,  one  of  $2,606.66,  payable  to 
her  individually,  and  the  other  for  $293.33,  payable  to  her  as 
guardian,  both  of  which  were  secured  by  mortgage  upon  the 
premises,  and  the  evidence  fails  to  show  how  the  residue  of 
the  purchase-money  was  paid  or  secured ;  that  said  deed  is  in 
due  form,  except  that  it  does  not  contain  a  reference  to  the 
page  of  the  order  book  where  the  order  is  entered;  that  a  re- 
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port  of  said  sale  was  made  showing  that  said  realty  was  sold 
to  Henry  Winterling  and  Frederick  Paulus  on  the  30th  day 
of  December,  1867,  for  $2,206.66,  and  upon  the  final  record 
the  name  of  "  Henry  Winterling  "  by  mistake  was  entered  sla 
"  Henry  Martischang.^'  * 

Fourth.  That  at  the  January  term,  1869,  of  said  court,  said 
sale  was  confirmed  and  said  deed  approved. 

Fifth.  That  on  the  13th  day  of  October,  1868,  after  said 
deed  had  been  delivered,  but  before  its  approval,  said  Win- 
terling and  Paulus  executed  a  mortgage  upon  said  premises 
to  one  David  Hoerner  to  secure  a  note  of  $4,000,  due  from 
them  to  him ;  that  at  the  April  term,  1873,  of  the  Wayne 
Circuit  Court,  said  Hoerner  brought  an  action  to  foreclose  said 
mortgage  against  said  Winterling  and  Paulus,  and  against 
said  Caroline  Hammann,  who,  by  cross  complaint,  set  up  the 
mortgage  so  made  to  her  by  said  Winterling  and  Paulus  as  a 
prior  lien,  and  demanded  its  foreclosure ;  that  issue  was  taken 
upon  the  cross  complaint,  the  matter  referred  to  a  referee,  a 
finding  made  against  said  Caroline  and  in  favor  of  said  Hoer- 
ner, and  judgment  rendered  accordingly,  ordering  said  prop- 
erty to  be  sold  upon  said  decree ;  that  an  order  of  sale  was 
issued  thereon  and  said  property  duly  sold  by  the  sheriff  of 
said  county  for  $3,000  to  the  appellee,  who  paid  the  purchase- 
money  in  good  faith,  and  without  any  knowledge  of  any  prior 
equity  took  the  sheriff's  deed,  under  which  he  has  ever  since 
held  and  now  holds  possession. 

Sixth.  That  after  said  sheriff's  sale,  to  wit,  at  the  Novem- 
ber term,  1873,  of  the  Wayne  Circuit  Court,  said  Caroline,  as 
such  guardian,  brought  an  action  in  said  court  against  said 
Winterling  and  Paulus,  and  against  the  appellee,  to  foreclose 
said  mortgage  so  given  to  her  by  said  Winterling  and  Paulus, 
and  upon  an  issue  formed  thereon  the  court  found  against  said 
Caroline,  and  in  favor  of  the  defendants. 

Seventh.  "  While  it  is  found  that  the  sale  was  made  by  the 
said  guardian,  under  the  order  of  the  court  of  common  pleas^ 
to  Winterling  and  Paulus,  the  evidence  is  not  sufficient  to  en- 
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able  the  court  to  find  free  from  doubt  as  to  whether  the  sale 
was  made  on  the  30th  of  December,  1867,  *  *  or  on  the  1st 
of  October,  1868,  but  the  convictions  arising,'^  etc., "  make  out 
a  preponderance  of  evidence  to  this  effect,  that  after  the  said 
Caroline  had  been  appointed  guardian,  in  1867,  she  contracted 
with  said  Winterling  and  Paulus  to  sell  her  own  and  her 
ward's  interest  in  the  real  estate  and  brewery,  on  the  30th  day 
of  December,  1867,  for  about  $4,500;  that  in  October,  1868, 
and  after  she  had  obtained  an  order  of  sale,  *  *  *  she  con- 
summated the  contract  so  made  before,  received  $1,000  of  the 
purchase-money,  took  a  mortgage  to  secure  the  balance  named 
in  the  notes  and  mortgage,  and  what  she  so  did  the  court  sub- 
sequently ratified." 

The  court,  upon  these  facts,  concluded  that  the  appellant's 
title  was  divested  by  the  sale,  and  that  the  appellee  was  en- 
titled to  an  order  quieting  his  title. 

The  first  question  is,  did  the  appellant's  guardian  sell  her 
land  in  pursuance  of  the  order  of  the  court  ?  We  think  this 
fiict  is  found  in  the  seventh  finding.  The  following  clause, 
"  While  it  is  found  that  the  sale  was  made  by  said  guardian 
under  the  order  of  the  court  of  common  pleas,"  is  equivalent  to 
a  direct,  affirmative  finding  of  the  fact  that  the  sale  was  made 
pursuant  to  the  order  of  the  court,  and  that  it  is  not  affected 
by  the  explanation  and  suggestion  of  doubts.  The  court  finds 
the  fact,  but  says,  in  substance,  that  the  evidence  was  not  such 
as  to  enable  it  to  reach  its  conclusion  free  from  doubt,  but 
that  it  is  sustained  by  the  preponderance  of  the  evidence.  The 
word  "  while,"  as  used  in  the  above  finding,  means  simply  "  at 
the^me  time  that."  It  might  be  omitted  without  changing 
in  any  way  the  meaning  of  the  clause. 

The  sale  thus  found  to  have  been  made  under  the  order  of 
the  court  is  found  to  have  been  reported  to  and  approved 
and  confirmed  by  the  court  at  its  following  January  term. 
The  approval  and  confirmation  of  the  sale  by  the  court  made 
the  sale  upon  the  facts  found  valid  and  final. 

It  is  found  by  the  court  that  the  guardian,  at  the  time  of 
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making  the  sale,  conveyed  the  land  to  the  purchasers.  The 
conveyance  was  made  before  the  sale  was  reported  to  or  con- 
firmed by  the  court.  It  was  made  without  authority,  and  was, 
therefore,  inoperative.  It  did  not  vest  in  the  purchasers  the 
title.  Maxwell  v.  Campbell^  45  Ind.  360.  But  after  the  deed 
bad  been  made,  and  after  the  sale  had  been  reported  and  con- 
firmed, and  the  guardian  ordered  to  make  a  deed,  the  deed 
previously  made  was  reported  to  and  approved  by  the  court. 
This,  we  think,  rendered  the  deed,  if  otherwise  sufficient,  oper- 
ative and  effective  to  pass  the  title  to  the  purchasers  at  and 
from  the  time  of  its  approval.  After  the  guardian  was,  by 
the  confirmation  of  the  sale  and  the  direction  of  the  court, 
authorized  to  make  the  deed,  we  can  see  no  reason  why  she 
might  not  adopt  the  deed  previously  made.  The  report  of  the 
deed  to  the  court,  and  its  approval  by  the  court,  though  pre- 
viously executed  without  authority,  would  make  it  her  deed, 
from  the  time  it  was  so  reported  and  approved,  as  effectually 
as  if  it  had  then  been  prepared  and  executed. 

It  was  doubted,  in  the  case  above  cited,  whether  the  sub- 
sequent approval  of  a  guardian's  deed,  made  before  the  sale 
had  been  confirmed,  would  make  the  deed  valid.  But  the 
guardian  in  that  case  was  dead  at  the  time  the  deed  was  ap- 
proved, and  it  is  obvious  that  the  doubt  expressed  by  the 
court  rested  upon  that  fact.  Here  the  guardian  was  alive, 
brought  the  deed  into  court  and  asked  that  it  be  approved. 

But  the  page  of  the  order  book  of  the  court  containing  the 
order  of  sale  was  not  inserted  in  the  deed  as  required  by  the 
statute  of  1863,  2  R.  S.  1876,  p.  531,  and  this  omission,  the 
appellant  contends,  renders  it  void.  The  court  finds  that  the 
deed  is  in  due  form  "  except  that  it  does  not  contain  a  refer- 
ence to  the  page  in  the  order  book  N.  of  the  court  where  the 
order  of  sale  is  entered.''  If,  in  all  other  respects,  except 
the  insertion  of  the  page  of  the  order  book,  the  deed  is  in 
conformity  with  the  statute,  does  such  omission  render  it 
void  ?  The  deed,  when  executed,  would  belong  to  the  gran- 
tees, not  to  the  appellant.     The  insertion  in  it  of  the  page  of 
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the  order  book  containing  the  order  of  sale  could  be  of  no 
benefit  to  the  appellant.  There  is  nothing  in  the  statute  which 
indicates  that  the  insertion  in  a  deed  of  the  page  of  the  order 
book  is  required  and  intended  for  the  protection  and  benefit 
of  the  ward  or  heir.  It  can  only  protect  and  serve  the  con- 
venience of  the  grantee.  The  order  book  is  referred  to  in 
the  deed  as  order  book  N.  Nothing  is  omitted  but  the  page 
on  which  the  order  of  sale  is  entered.  We  think  this  omis- 
sion should  not  be  held  to  render  the  deed  void. 

In  the  case  of  Atkins  v.  Kiiinan,  20  Wend.  241,  relied 
upon  by  appellant,  in  pd^ing  upon  an  executor's  deed,  made 
under  a  statute  requiring  such  conveyance  to  set  forth  the  or- 
der of  sale  at  large,  Cowen,  J.,  says : 

"  If  we  could  feel  ourselves  warranted  in  the  belief  that  no 
benefit  whatever  was  intended  by  the  recital  to  any  except  the 
grantee  and  those  claiming  under  him,  I,  for  one,  should 
then  have  no  difficulty  in  saying,  that  it  is  not  for  the  plain- 
tiffs to  raise  the  objection. 

"  But  the  matter  has  not  been  thus  regarded  by  the  Legis- 
lature. It  is  true,  as  was  said  on  the  argument,  that  there  is  no 
express  adjudication  in  this  court,  declaring  the  want  of  such 
a  recital  fatal  to  the  conveyance.  The  farthest  we  have 
gone  is  in  Rea  v.  iPEachron,  13  Wend.  465,  which  avoids 
it  for  actual  want  of  the  surrogate's  order  of  confirmation. 
A  late  statute  has,  however,  gon^  farther.  (2  R.  S.  2d  ed.,  48, 
§  61  to  65  inclusive.) " 

The  sections  of  the  statute  referred  to  provide  that  when 
the  conveyance  omits  to  set  forth  the  order  at  large,  the  chan- 
cellor shall  make  such  order  as  to  the  deed  as  he  may  deem 
equitable,  on  its  appearing  to  him  that  the  sale  was  fair  and 
made  in  good  faith.  The  court  held  in  accordance  with  the 
statute,  that  the  deed  was  inoperative  until  confirmed  by  the 
chancellor.  The  case,  we  think,  supports  the  conclusion  we 
have  reached.  In  this  case  the  grantor  describes  himself  as 
guardian,  and  that  by  the  order  of  the  court  of  common 
pleas  of  Wayne  county,  entered  in  order-book  N,  at  page  — , 
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she,  as  such  guardian,  conveyed,  etc.  This  recital  shows  sufB- 
ijiently  the  authority  under  which  the  guardian  was  acting, 
and  is  quite  as  full  as  required  by  the  common  law.  Watson 
V.  Watson,  10  Conn.  77. 

It  is  said  that  the  sale  was  not  in  conformity  with  the  or- 
der of  sale.  But  the  confirmation  of  the  sale,  however  erro- 
neous, was  not  void.  It  must  be  held  good  until  set  aside. 
Maocwdl  V.  Campbell,  supra ;  SpatUding  v.  Baldtoin,  31  Ind. 
376.  Any  departure  from  the  order  of  sale  shown  by  the 
record  must  be  held  to  be  cured  by  its  confirmation. 

We  conclude  that,  upon  the  fiicts  found  by  the  court,  the 
jsale  made  by  the  guardian  was  not  void ;  that  the  deed  was, 
by  its  acknowledgment  in  and  approval  by  the  court,  opera- 
tive to  convey  the  title  of  the  appellant  to  the  purchasers  at 
her  guardian's  sale,  and  that,  therefore,  she  was  not  entitled 
to  judgment  upon  the  findings. 

The  appellant  also  contends  that  the  court  below  erred  in 
overruling  her  motion  for  a  venire  de  novo.  This  motion  is 
based  on  the  assumption  that  the  facts  found  arc  vague  and 
uncertain.  It  is  also  insisted  that  the  mere  evidence  of  facts 
is  found  and  not  the  facts  themselves.  We  think  otherwise. 
The  facts  found  show  that  the  appellant's  title  was  divested 
by  the  guardian's  sale,  and  that  the  appellee's  purchase  was 
made  under  such  circumstances  as  entitle  him  to  protection. 
This  was  sufficient  not  only  to  enable  him  to  defeat  the  ac- 
tion for  partition,  but  to  entitle  him  to  an  order  quieting  his 
title.  The  fact  that  the  appellee  purchased  said  property  in 
good  faith  and  for  value,  at  a  judicial  sale  under  a  lien  ad- 
judged superior  to  any  lien  of  the  appellant,  is  enough  to  show 
that  she  has  no  claim  that  she  can  assert  as  against  him,  and 
such  finding  is  tantamount  to  a  finding  that  she  has  no  claim. 

It  is  also  urged  that  some  of  the  facts  found  are  blended 
with  the  conclusions  of  law,  and  for  that  reason  the  findings 
are  improperly  stated.  All  of  the  above  recited  facts  are 
stated  in  the  findings,  and  the  mere  fact  that  some  of  them 
may  be  recited  in  the  conclusions  of  law  will  not  affect  the 
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fiading  of  facts ;  nor  will  it  aifeet  the  conclasions  of  law,  as 
such  recital  will  be  disregarded. 

The  motion  for  a  new  trial  is  urged  upon  the  ground  that 
the  evidence  does  not  support  the  finding.  We  have  exam- 
ined it  carefully,  and  think  the  finding  fully  supported  by  it. 

It  is  also  insisted  that  the  court  erred  in  permitting  the 
deed  made  to  Winterling  and  Paulus  to  be  read  in  evidence 
while  the  final  record,  showing  that  the  sale  was  made  tb 
**  Martischang  and  Paulus,"  remained  unamended.  It  is  said 
that  the  final  record  is  the  best  evidence,  and  that  it  can  not 
be  contradicted  by  the  report  of  the  sale.  We  think  there 
was  no  error  in  this  ruling.  The  portion  of  the  final  record 
in  this  case,  in  which  the  name  of  "Martischang''  occurred, 
purported  to  be  a  copy  of  the  report  of  sale,  and  in  connec- 
tion mth  it  the  original  report  was  properly  read  in  order  to 
determine  to  whom  the  sale  was  made. 

It  is  also  insisted  that  the  original  report  was  not  admissi- 
ble, because  not  identified  by  an  entry  upon  the  order-book  of 
the  court.  This  was  unnecessary.  It  was  on  file  among  the 
papers,  and  as  it  purported  to  be  the  original  report  it  was 
prima  facie  admissible. 

A  number  of  other  questions  are  also  discussed  under  the 
motion  for  a  new  trial,  but  as  what  we  have  already  said  de- 
rides them  adversely  to  appellant,  we  will  not  again  notice 
them. 

We  have  now  noticed  all  the  questions  in  the  record,  and 
as  there  is  no  error  in  it  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
iiffirmed,  at  the  appellant's  costs. 

Filed  Oct.  30,  1884.     Petition  for  a  rehearing  overruled  March  12, 1885. 
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Wachstetter  v.  The  State. 

Criminal  Law. — Practice. — Sufficiency  of  Evidence. — Supreme  Court, — In 
criminal  as  in  civil  causes,  where  the  evidence  in  the  record  tends  to 
sustain  the  verdict  on  every  material  point,  the  Supreme  Court  will  not 
reverse  the  judgment  merely  on  the  evidence. 

Same. — Refusal  of  Instructiona. — Error. — There  is  no  available  error  in  the 
court's  refusal  to  give  an  instruction,  when  the  record  shows  that  the 
substance  and  law  of  such  instruction  had  been  given  the  jury  in  the 
court's  own  instructions,  nor  where  the  instruction  refused  gave  undue 
prominence  to  an  isolated  question  in  the  cause,  upon  which  the  defend- 
ant's g^ilt  or  innocence  of  the  offence  charged  did  not  necessarily  de- 
pend. 

Same. — Crofa-Exammalion  of  Witneas. — Disa-etion  of  Court. — Abuse  of. — Su- 
preme Court — How  far  the  cross-examination  of  an  adverse  witness  may 
be  extended,  in  any  case,  is  a  question  largely  in  the  discretion  of  the 
trial  court ;  and,  unless  the  record  shows  an  absolute  abuse  of  such  dU- 
cretion,  its  exercise  will  not  be  reviewed  by  the  Supreme  Court. 

Same. — Impeachment  of  Witness. — General  Moral  Character. — Orosi-Emmi' 
nation. — Under  section  1803,  R.  S.  1881,  in  the  impeachment  of  a  wit- 
ness, the  subject-matter  of  the  inquiry,  whether  upon  the  examination 
in  chief  or  the  cross-examination,  is  his  general  moral  character;  and 
where  an  impeaching  witness  has  testified  in  chief  that,  as  to  one  of  the 
elements  of  moral  character,  the  reputation  of  the  party  sought  to  be 
impeached  is  good,  it  is  within  the  discretion  of  the  trial  court  to  allow 
such  witness  to  be  cross-examined  in  regard  to  the  party's  reputation  as 
to  any  other  or  all  of  the  essential  and  constituent  elements  of  good 
moral  character. 

From  the  Criminal  Court  of  Marion  County. 

R.  B.  Duncan,  J.  S.  Duncan,  C.  W.  Smith,  /.  R.  Wilson, 
J.  W,  Gordon,  L.  0,  Bailey,  J.  31.  Cropsey  and  C  M.  Cooper, 
for  appellant. 

F,  T,  Hord,  Attorney  General,  W,  T.  Brown,  Prosecutincr 
Attorney,  and  C.  F.  Rabbins,  for  the  State. 

IIowK,  J. — On  the  15th  day  of  August,  1883,  an  indict- 
ment was  duly  returned  into  the  court  below  in  this  eas(\ 
whieh  charged,  in  substance,  that  the  appellant,  Gottlieb 
Wachstetter,  and  one  Hogan  McCarthy  and  William  Mc- 
Carthy, on  the  6th  day  of  July,  1883,  at  and  in  the  countv 
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of  Marion,  and  State  of  Indiana,  did  then  and  there,  unlaw- 
fully and  felonioutjly,  steal,  take  and  carry  away  a  large 
amount  of  personal  property,  specifically  describing  each  item 
thereof,  consisting  o^iefly  of  legal  tender  treasury  notes,  sil- 
ver certificates,  and  national  bank  notes,  of  difierent  denom- 
inations and  values,  and  a  number  of  pieces  of  silver  coin  of 
American  coinage,  of  different  sizes  and  values,  etc.,  of  the 
moneys,  personal  goods  and  chattels  of  James  Q,  W.  Wilhite, 
contrary  to  the  form  of  the  statute,  etc. 

Upon  the  appellant's  arraignment  and  plea  of  not  guilty,  the 
issues  as  to  him  were  separately  tried  by  a  jury,  who  returned 
into  court  the  following  verdict :  "  We,  the  jury,  find  the  de- 
fendant guilty  as  charged  in  the  indictment,  and  that  he  be 
fined  in  the  sum  of  six  hundred  dollars,  and  be  imprisoned 
in  the  State  prison  for  a  period  of  five  years,  and  be  disfran- 
chised and  rendered  incapable  of  holding  any  office  of  trust  or 
profit  for  a  term  of  five  years. 

(Signed)  "  Louis  B.  Willsey,  Foreman." 

Over  the  appellant's  motions  for  a  venire  de  novo  and  for  a 
new  trial,  the  court  rendered  judgment  against  him  upon  and 
in  accordance  with  the  verdict. 

In  this  court,  errors  are  assigned  by  the  appellant,  as  follows : 

1.  The  overruling  of  his  motion  for  a  venire  de  novo; 

2.  The  overruling  of  his  motion  for  a  new  trial;  and, 

3.  The  error  of  the  trial  court,  as  alleged,  "  in  allowing 
the  State's  attorney  to  cross-examine  the  affiants,  whose  affi- 
davits were  filed  by  the  defendant  below,  in  support  of  his  mo- 
tion for  a  new  trial,  before  he  was  allowed  to  examine  them.'^ 

The  first  question  presented  by  the  appellant's  counsel,  in 
argument,  is  the  alleged  insufficiency  of  the  verdict.  Coun- 
sel claim  that  "  the  verdict  of  the  jury  is  contrary  to  evidence, 
and  to  law— contrary  to  law,  because  contrary  to  evidence.'' 
The  only  objection,  pointed  out  by  counsel  to  the  verdict,  is 
in  reference  to  the  amount  of  the  fine  assessed  therein  against 
the  appellant.  In  section  1933,  R.  S.  1881,  which  defines 
the  offence  of  grand  larceny  and  prescribes  its  punishment^ 
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it  is  provided  that  whoever  is  guilty  of  grand  larceny,  as 
there  defined,  "  upon  conviction  thereof,  shall  be  *  *  *  fiped 
not  exceeding  double  the  value  of  the  goods  stolen,"  etc. 
The  fine  assessed  against  the  appellant  in#he  verdict  of  the  jun-, 
in  the  case  at  bar,  as  we  have  seen,  was  $600.  Appellant^s 
coimsel  insist,  with  much  earnestness  and  apparent  confidence, 
that  the  jury  were  not  authorized  by  the  evidence  appearing 
in  the  record,  under  the  law,  to  assess  the  fine  in  this  case  at 
$600.  In  other  words,  counsel  claim  as  we  understand  them, 
that  there  is  no  evidence  in  the  record  which  authorized  the 
jury  to  find  that  the  value  of  the  goods  stolen  by  the  appel- 
lant, and  described  in  the  indictnient,  amounted  to  the  sum 
of  $300. 

The  prosecuting  witness,  Wilhite,  testified  on  the  trial  that 
when  he  went  into  the  appellant's  place  of  business,  on  Illi- 
nois street,  in  the  city  of  Indianapolis,  where  the  alleged  lar- 
ceny was  committed,  he  had  "between  forty  and  sixty  dollars" 
in  money,  in  a  little  money-purse  in  his  hip-pocket,  on  the 
left-hand  side.  He  could  not  describe  his  money  with  much 
accuracy,  but  he  knew  he  had  one  twenty-dollar  bill  and  a 
ten-dollar  bill.  He  did  not  know  just  how  many  five-dollar 
bills  he  had,  but  he  thought  at  least  two,  if  not  three,  five- 
dollar  bills.  He  also  had  some  silver  change  in  his  purse,  but 
he  could  not  recollect  the  amount  of  such  change,  or  the 
number  or  size  of  the  different  pieces.  This  purse  and  its 
contents,  together  with  the  other  personal  goods  described  in 
the  indictment,  were  stolen  from  the  person  of  Wilhite,  as  the 
evidence  tended  to  prove,  while  he  was  stupefied  from  the  ef- 
fects of  a  drink  taken  in  the  appellant's  saloon,  in  an  upper 
room  of  the  saloon  building.  It  is  conceded  by  the  appel- 
lant's counsel  that  the  value  of  the  goods  stolen,  exclusive  of 
the  money,  was  shown  by  the  evidence  to  be  $250.  It  is 
claimed  by  counsel,  however,  that  the  jury  were  not  author- 
ized by  the  evidence  appearing  in  the  record  to  find  the  value 
of  the  money  stolen  to  be  more  than  $22 ;  that  this  som, 
added  to  the  value  of  the  other  goods  stolen,  makes  the  total 
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value  of  all  the  stolen  goods  to  be  $272 ;  and  that,  therefore, 
the  highest  fine  which  the  jury  could  lawfully  assess  against 
the  appellant  was  a  fine  of  $544,  instead  of  the  fine  actually 
assessed  of  (600. 

Appellant's  counsel  assume,  as  the  basis  of  their  calculation, 
that  the  evidence  shows  the  amount  of  money  in  Wilhite's 
purse  to  have  been  $42,  and  no  more.  They  then  claim  that ' 
the  jury  were  precluded  by  the  evidence  from  taking  into  con- 
sideration the  twenty-dollar  bill  in  determining  the  amount  > 
of  the  fine,  because  the  witness  could  not  recollect  what  kind 
of  a  bill  it  was.  He  knew  it  was  not  a  silver  certificate,  but 
that  it  was  good  money.  The  jury  were  justified  by  the  evi- 
dence, we  think,  in  finding  that  the  note  was  either  a  legal 
tender  treasury  note  or  a  national  bank  note,  and  it  was  not 
material  which  of  the  two  the  jury  found  it  to  be,  as  the  in- 
dictment charged  the  larceny  of  a  twenty-dollar  bill  of  each 
kind.  Besides,  the  question  as  io  the  value  of  the  stolen 
goods  was  a  question  peculiarly  within  the  province  of  the 
jury,  as,  indeed,  are  all  other  questions,  whether  of  law  or 
feet,  in  a  criminal  cause ;  for,  under  the  19th  section  of  the 
bill  of  rights  in  our  State  Constitution,  the  jury  are  the  ulti- 
mate judges  of  the  law  as  well  as  of  the  facts  in  all  criminal 
cases.  Keiaer  v.  State,  83  Ind.  234;  Fowler  v.  State,  85  Ind. 
538;  Nuzum  v.  State,  88  Ind.  599. 

It  is  manifest  from  the  verdict  of  the  jury  in  the  case  in 
hand,  that  they  must  have  found  the  value  of  the  stolen  goods 
to  be  at  least  $300.  We  can  not  say  that  there  is  no  evidence 
in  the  record  which  sustains  this  finding  as  to  the  value  of  the 
stolen  goods,  and,  therefore,  we  can  not  hold  that  the  fine  as- 
sessed against  the* appellant  in  the  verdict  of  the  jury  is  an 
illegal  fine  under  the  evidence,  or  under  the  law  applicable  to 
the  evidence;  on  the  contrary,  we  are  of  opinion  that  the 
verdict  of  the  jury  upon  the  point  under  consideration  is  sus- 
tained by  the  evidence,  and,  therefore,  in  strict  accordance 
with  law. 

The  next  alleged  error  of  which  the  appellant  complains  is 
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the  refusal  of  the  court  to  give  the  jury  the  seventh  instruc- 
tion requested  by  him.     This  instruction  reads  as  follows : 

'^  If,  taking  all  the  evidence  in  the  case  tending  to  show 
whether  the  prosecuting  witness,  James  Q.  W.  Wilhite,  or 
some  other  person  occupied  the  lounge,  in  the  front  room  of 
the  defendant's  business  place,  up-stairs,  at  the  time  of  the 
alleged  larceny,  and  if,  considering  that  evidence  all  together 
with  all  the  evidence  in  the  case,  you  shall  have  a  reasonable 
doubt  of  defendant's  guilt,  you  must  acquit  him." 

There  is  no  available  error  in  the  refusal  of  the  court  to  give 
the  jury  this  instruction,  for  the  reason,  if  no  other,  that  the 
substance  and  law  of  thf  instruction  had  been  given  the  jury 
in  much  clearer  and  less  confused  language  in  the  court's 
own  instructions.  Harvey  v.  State ,  40  Ind.  516;  Graham 
V.  Nowlin,  54  Ind.  389.  Besides,  the  instruction  gave  undue 
prominence  to  an  isolated  question  in  the  case,  upon  which  the 
appellant's  guilt  or  innocence  of  the  offence  charg??d  did  not 
necessarily  depend,  and  was  properly  refused  on  that  ground. 
Goodwin  v.  State,  96  Ind.  550,  568. 

The  last  error  complained  of  by  appellant's  counsel  is  the 
action  of  the  trial  court  in  permitting  the  State's  attorney. to 
propound  certain  questions,  upon  cross-examination,  to  two 
of  the  appellant's  witnesses,  Thomas  Stapp  and  Frank  Wil- 
son. One  William  Lee  had  testified  on  behalf  of  the  appel- 
lant, and  the  State  had  introduced  evidence  tending  to  im- 
peach Lee,  by  showing  that  his  general  moral  character  was  bad. 
Stapp  and  Wilson  were  tben  called  as  witnesses  by  the  appel- 
lant for  the  purpose  of  sustaining  his  witness  Lee,  by  proving 
that  Lee's  reputation  for  truth  and  veracity  was  good.  On 
cross-examination  of  Stapp,  the  State's  attorney  propounded 
to  him,  of  and  concerning  Lee,  the  following  questions: 

"L  Did  you  hear  of  him  being  arrested  in  Hamilton 
county,  Ohio,  for  grand  larceny,  and  giving  the  name  of  Wil- 
liam Smith?     Ans.  No. 

"  2.  Do  you  know  of  his  being  in  the  station-house  that 
week,  in  connection  with  a  man  here?    Ans.  No." 
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To  the  witness  Wilson  the  State  also  propounded,  upon 
cross-examination,  of  and  concerning  Lee,  the  following 
questions : 

1.  "  I  will  ask  you,  if  you  remember  hearing  his  truth  and 
veracity  discussed  in  connection  with  a  circumstance  like  this : 
In  1877  or  1878^,  do  you  remember  of  hearing  it  said,  gener- 
ally said,  that  he  was  connected  with  a  number  of  men  here 
who  were  knocking  men  down  on  the  street,  and  a  man  was 
knocked  down  from  Connersville,  and  the  man  arrested  in 
Lee's  cellar,  with  a  lot  of  property,  and  Lee  was  arrested, 
and  his  story  in  regard  to  the  transaction  caused  his  reputa- 
tion to  be  talked  of  among  the  policemen  and  people  gener- 
ally?" 

2.  "  You  never  heard  a  discussion  of  the  charges  of  rob- 
bery against  him,  and  the  story  he  told  about  them,  and,  in  that 
connection,  a  discussion  of  his  reputation  for  truthfulness  ? " 

Negativie  answers  were  returned  by  the  witness  Wilson  to 
each  of  these  questions. 

Of  the  questions  propounded  to  the  witness  Stapp,  appel- 
lant's counsel  say :  "  The  State  had  no  right,  upon  cross-ex- 
amination, to  ask  the  witness  what  he  had  heard  as  to  Le^'s 
honesty,  or  whether  he  had  heard  of  his  having  been  arrested 
for  larceny  in  Hamilton  county,  Ohio,  or  of  his  having  been 
in  the  station-house."  It  is  claimed  that  the  State's  questions 
to  Stapp  were  improper,  and  ihat  the  court's  ruling  thereon 
was  error,  because  "  the  only  inquiry  made  by  defendant  was 
as  to  Lee's  reputation  for  truth  and  veracity.  No  other  partic- 
ular trait  of  character  was  inquired  into." 

In  Ledford  v.  Ledfordy  95  Ind.  283,  this  court  said :  "  A 
very  wide  latitude  is  necessarily  allowable  in  the  cross-ex- 
amination of  an  adverse  witness,  and  just  how  far  it  may  be 
extended,  in  any  particular  case,  is  a  question  largely  in  the 
discretion  of  the  trial  judge."  Of  course,  it  is  not  meant  by 
this,  that  it  will  not  be  error,  in  any  case  where  the  trial 
court  may  allow  a  party,  upon  cross-examination,  to  pro- 
pound questions,  clearly  and  palpably  illegal  and  incompe- 
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tent,  to  an  adverse  witness.  But  it  was  meant  that,  in  every 
case,  the  error  must  be  shown  to  be  of  such  a  wrongful  and 
injurious  nature  and  tendency,  as  to  amount  to  an  abuse  of 
the  court's  discretion.  In  the  case  in  hand,  the  argument  of 
appellant's  counsel,  against  the  competency  of  the  State's 
questions  to  the  witness,  Stapp,  is  based  upon  the  assumption 
that  the  evidence  in  chief  of  the  witness,  that  "  Mr.  Lee's 
general  reputation  for  truth  and  veracity  among  his  asso- 
ciates is  good,"  did  not  open  the  door  to  a  cross-examina- 
tion by  the  State  in  regard  to  Lee's  reputation  for  integrity 
or  honesty.  In  other  words,  counsel  imply,  if  they  do  not 
assert,  that  there  is  no  proper  or  legal  connection  between  a 
man's  reputation  for  truth  and  veracity  and  his  reputation  for 
integrity  or  honesty ;  that,  while  he  may  have  the  reputation 
of  being  a  thief  and  a  highwayman,  his  reputation  for  truth 
and  veracity  may  still  be  good. 

We  are  not  inclined  to  adopt  this  view  of  the  question  un- 
der consideration.  Truth  or  veracity  is  a  trait  of  the  man 
of  integrity  or  honesty ;  it  is  never  a  trait  of  the  thief  or 
robber.  The  reputation  for  dishonesty  or  criminal  conduct 
is,  we  think,  utterly  inconsistent  with  a  good  reputation  for 
truth  and  veracity.  We  mean,  of  course,  such  dishonesty  or 
criminal  conduct  as  was  imputed  to  Lee  in  the  questions  pro- 
pounded by  the  State  to  Stapp  and  Wilson,  and  complained  of 
by  the  appellant.  When  Stapp  and  Wilson  had  testified  that 
the  reputation  of  Lee  for  truth  and  veracity  was  good,  it  was 
competent  for  the  State  to  show,  upon  cross-examination,  that 
Lee  had  been  reputedly  under  arrest,  or  in  the  station-house, 
on  a  charge  of  felony.  If  the  witness,  Stapp,  had  answered 
the  questions  propounded  to  him  by  saying  that  he  had  heard 
of  Lee's  arrest  for  grand  larceny,  and  of  his  giving  the  name 
of  William  Smith,  and  of  his  being  in  the  station-house, 
such  evidence  would  have  been  as  inconsistent  and  as  com- 
pletely at  variance  with  his  evidence  in  chief,  as  it  would 
have  been  if  he  had  testified,  on  cross-examination,  that  he 
had  heard  that  Lee's  general  reputation  for  truth  and  veracity 
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was  not  good.  If  Stapp  had  an.swered  the  questions  put  to 
him  by  the  State  in  the  affirmative,  his  testimony  would  not^ 
of  course,  have  proved  that  Lee  was  guilty  of  the  larceny 
mentioned  therein;  but  such  answers  would  have  strongly 
tended  to  show  that  Stapp's  evidence  in  chief  was  unworthy 
of  belief. 

In  McDonel  v.  State,  90  Ind.  320,  it  was  held  by  this  court 
that  where  a  witness  testifies  in  chief  that  the  reputation  of 
a  party  is  good  with  respect  to  some  quality  or  disposition,  it 
is  competent  to  show,  on  cross-examination,  that  he  has  heard 
reports  at  variance  with  the  reputation  he  has  given  the  party. 
Truth  is  so  nearly  allied  to  honesty  or  moral  soundness,  it 
seems  to  us,  that  where  a  witness  has  testified  in  chief  that 
the  reputation  of  a  party  for  truth  and  veracity  is  good,  it  is 
competent  to  ask  him,  on  cross-examination,  if  he  has  not 
heard  of  a  certain  matter,  which  would  seriously  affect  the 
reputation  of  the  party  for  honesty  and  moral  soundness,  as 
being  necessarily  inconsistent  and  at  variance  with  the  repu- 
tation he  had  given  the  party.  According  to  the  best  lexicog- 
raphers of  our  language,  at  least,  in  this  country,  the  words 
"truth,"  "veracity"  and  "honesty"  are  almost  synonyms, 
each  of  the  other,  very  nearly  the  same  definitions  being 
given  to  each  of  such  words.  We  are  of  the  opinion,  there- 
fore, that  the  questions  propounded  by  the  State  to  the  wit- 
nesses, Stapp  and  Wilson,  were  germane  to  the  subject-matter 
of  their  evidence  in  chief,  to  such  an  extent  that  they  were 
clearly  competent  on  cross-examination. 

In  Oliver  v.  Po^,  43  Ind.  132,  in  discussing  a  similar  ques- 
tion to  the  one  we  have  been  considering,  this  court  said :  "  It 
is  difficult,  if  not  impossible,  to  lay  down  specific  rules  to 
control  or  limit  the  cross-examination  of  witnesses.  The 
judge  before  whom  the  case  is  tried  must,  to  a  considerable 
extent,  determine  it,  and  in  doing  so,  must  be  governed  by 
the  circumstances  attending  the  examination."  Accordingly^ 
in  that  case,  the  trial  court  having  sustained  objections  to 
cross-examining  questions  somewhat  similar  to  those  pro* 
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pounded  to  Stapp  and  Wilson,  and  there  being  "  no  statement 
in  the  bill  of  exceptions  showing  the  circumstances  under 
which  the  proof  was  offered,"  it  was  held  by  this  court  that, 
in  sustaining  the  objections  to  such  questions,  there  was  no 
error  shown  by  the  record.  This  is  all  that  was  decided  upon 
the  question  now  under  consideration  in  the  case  last  cited, 
and,  although  it  is  cited  and  relied  upon  by  appellant's  coun- 
sel in  support  of  their  position  in  the  case  in  hand,  yet  we  are 
of  opinion  that  there  is  no  substantial  conflict  between  the 
decision  in  that  case  and  what  we  here  decide. 

Our  criminal  code  provides,  in  section  1803,  R.  S.  1881, 
that  "  In  all  questions  affecting  the  credibility  of  a  witness, 
his  general  moral  character  may  be  given  in  evidence  "  In- 
tegrity or  honesty,  and  truth  or  veracity,  are  all  essential  and 
•constituent  elements  of  good  moral  character.  In  the  im- 
peachment of  a  witness,  the  subject-matter  of  the  inquiry, 
whether  upon  the  examination  in  chief  or  the  cross-examina- 
tion, is  his  moral  character.  It  would  seem  to  follow,  there- 
fore, that  where  an  impeaching  witness  has  testified  in  chief, 
that,  as  to  one  of  the  elements  of  moral  character,  the  repu- 
tation of  the  party  sought  to  be  impeached  is  good,  it  would 
be  competent  to  cross-examine  the  witness  in  regard  to  the 
reputation  of  such  party  as  to  any  other  or  all  of  the  essen- 
tial and  constituent  elements  of  good  moral  character. 

We  find  no  error  in  the  record  of  this  cause  which  author- 
izes or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

ZoLLAKS,  C.  J.,  thinks  that  too  much  latitude  was  allowed 
on  the  cross-examiaation  of  the  witness  Thomas  Stapp. 

Filed  Nov.  26,  1884. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — Two  general  propositions  are  discussed  in 
the  brief  on  the  petition  for  a  rehearing.  These  propositions, 
stated  in  a  condensed  form,  are : 

First  The  State*  having  failed  to  prove  that  a  twenty-dol- 
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lar  note  taken  from  Wilhite  was^  a  national  bank  note  or  a 
treasury  note,  as  alleged  in  the  indictment,  the  jury  committed 
a  &tal  error  in  taking  that  note  into  account  in  assessing  the 
fine  against  the  appellant. 

Second,  Conceding  that  it  was  proper  to  include  the  twenty- 
dollar  note  in  the  estimate,  still,  the  value  of  the  property 
taken  did  not  exceed  $292,  and,  therefore,  the  jury  erred  in 
assessing  the  fine  at  $600. 

These  propositions  rest  on  assumptions  of  fact,  and  if  these 
assumptions  are  erroneous,  the  foundation  of  the  argument  is 
sapped  and  the  whole  fabric  mutjt  fall. 

The  evidence  as  to  the  twenty-dollar  note  was,  in  short, 
this :  it  was  a  note  or  bill,  it  was  money,  good  money,  and  it 
was  not  a  silver  certificate.  This,  we  are  satisfied,  authorized 
the  presumption  that  it  was  either  a  national  bank  bill  or  a 
treasury  note.  This  we  say,  because  it  is  a  matter  of  general 
knowledge  that  there  are  only  three  kinds  of  notes  now  cir- 
culating and  recognized  as  good  money,  namely,  silver  cer- 
tificates, treasury  notes  and  national  bank  bills.  It  is  not 
reasonable  to  presume  that  courts  or  juries  can  be  ignorant  of 
a  feet  so  well  and  widely  known,  and  it  is  an  axiomatic  prin- 
ciple that  facts  of  which  judicial  notice  is  taken  need  not  be 
proved. 

The  evidence  upon  the  other  proposition  shows  that  the 
witness  valued  the  articles  taken  at  $294 ;  but  he  described 
the  articles  and  added  some  facts  increasing  the  value  of  some 
of  them,  and  we  can  not  say  that  the  jury  did  wrong  in  esti- 
mating the  articles  at  the  value  they  did. 

Counsel  have  not  again  discussed  any  of  the  other  propo- 
sitions decided,  and  we  shall  not  again  discuss  them. 

Petition  overruled. 

Filed  Feb.  20, 1885. 
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No.  11,121. 

State,  ex  rel.  Nebeker,  v,  Sutton. 

County  School  Superintendent.— Term  of  Office. — A  county  superin- 
tendent of  public  schools,  properly  elected  and  qualified,  will  hold  the 
office  until  his  successor  is  elected  and  qualified. 

Same. — Record  of  Election. — Evidence. — The  record  of  snch  election,  made 
by  the  county  auditor,  is  prima  fade  correct,  and  is  prima  facie  evidence 
of  snch  election. 

Same. — Election. — BaUoU.— Testimony  <^  Tnuiecs. — When  tRe  township  trus- 
tees agree  that  the  election  of  such  superintendent  shall  be  by  secret 
ballot,  the  election  will  be  determined  by  the  ballots  actually  cast, 
and  in  a  suit  regarding  the  validity  of  such  an  election  the  ballots 
are  the  best  evidence,  but  when  they  have  been  lost,  it  is  proper  for  the 
jury  to  consider  the  testimony  of  the  trustees  who  cast  the  ballots,  and 
of  those  who  counted  them  and  announced  the  result. 

Same. — Instructions. — The  court  should  not  charge,  as  a  matter  of  law,  that 
the  testimony  of  the  trustees  casting  the  ballots  is  the  best  evidence,  in 
the  absence  of  the  ballots. 

Same.—  Trustees.  —  Acquiescence  in  Announcement.  — Where  the  trustees 
agreed'  that  the  election  should  be  by  ballot,  adhered  to  that  mode 
throughout,  and  at  the  time  the  result  was  announced  supposed  the  re- 
sult was  correctly  announced,  it  was  error  to  charge  the  jury  that  if  the 
trustees  adjourned  without  objection,  an  acquiescence  in  the  result 
might  be  inferred,  and  that  such  an  acquiescence  would  amount  to  an 
election. 

Instructions. — Harmless  Error.— The  refusal  of  instructions,  the  substance 
of  which  is  embraced  in  others  given,  is  a  harmless  error. 

Same.— ^o<  Signed. — ^The  refusal  of  instructions,  not  signed  by  the  party, 
or  his  attorney  asking  them,  is  a  harmless  error. 

Same. — Oontradictmy.— When  the  instructions  are  contradictory,  etc.,  and 
tend  to  mislead  the  jury,  the  judgment  will  be  reversed. 

From  the  Warren  Circuit  Court. 

T.  F.  Davidson  and  W.  P.  Rhodes^  for  appellant. 

C.  V.  Mc Adams y  J.  McCabe  and  E.  F.  McCabe,  for  appellee. 

ZoLLARS,  J. — The  relator  instituted  this  action  under  sec- 
tions 1131  and  1132,  R.  S.  1881,  to  settle  the  right  to  the  of- 
fice of  superintendent  of  schools  in  and  for  the  county  of 
Warren.  The  averments  of  the  complaint  are  substantially 
as  follows:  On  the  first  Monday  in  June,  1881,  the  relator 
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was  duly  and  legally  appointed  and  elected  by  the  trustees 
of  the  several  townships  of  the  county  superintendent  of 
schools  for  the  two  succeeding  years.  He  gave  bond,  quali- 
fied and  took  charge  of  the  office,  and  was  filling  it  and  dis- 
charging its  duties  when  the  information  herein  was  filed,  on 
the  19th  day  of  June,  1883.  On  the  first  Monday  in  June, 
1883,  the  trustees  of  the  several  townships  again  met  to  elect 
his  successor.  There  were  five  candidates  for  the  place,  among 
whom  were  the  relator  and  appellee.  As  had  been  the  cus- 
tom theretofore,  the  trustees  agreed  that  the  election  should 
be  made  by  secret  ballot,  and  that  a  majority  of  the  twelve 
trustees  should  be  necessary  for  an  election.  On  the  fifteenth 
and  last  ballot,  six  of  the  trustees  voted  for  appellee,  three 
voted  for  the  relator,  and  three  for  Crawford,  another  candi- 
date. One  of  the  trustees,  who  acted  as  teller,  either  by  mis- 
take, design  or  accident,  announced  and  called  seven  ballots 
for  appellee,  as  having  been  cast  for  him,  and  the  person  who 
kept  the  count  of  the  votes,  by  accident  or  mistake,  credited, 
to  appellee  one  more  vote  than  was  cast  for  him,  so  that  the 
result  of  the  ballot  was  made  to  appear  to  the  trustees  to 
stand  seven  for  appellee,  two  for  Crawford  and  three  for  the 
relator.  The  trustees  were  thus  lead  to  believe,  and  did  then 
believe,  that  appellee  had  received  seven  votes,  and  was 
elected,  when,  in  truth  and  in  fact,  he  had  received  but  six 
votes,  and  was  not  elected.  Subsequent  to  this,  and  without 
any  other  election,  appellee  took  the  oath,  filed  his  bond,  and 
has  since  claimed,  and  wrongfully  and  unlawfully  intruded 
himself  into  the  office,  and  holds  it  against  the  relator,  who 
claims  the  right  to  hold  the  office  until  his  successor  shall 
have  been  elected  and  qualified.  Relator  asks  for  a  judgment 
declaring  and  establishing  his  rights  to  the  office  as  against 
the  claims  of  appellee.  Upon  this  complaint,  and>an  answer 
of  general  denial,  the  cause  was  submitted  to  a  jury,  and  a 
verdict  returned  for  appellee.  The  overruling  of  the  motion 
for  a  new  trial  is  assigned  as  error. 

Upon  the  trial  of  the  cause  it  was  admitted  that  the  rela- 
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tor  was  duly  elected  superintendent  of  schools  on  the  sixth 
day  of  JunC;  1881,  to  serve  for  the  ensuing  two  years;  that 
he  qualified  as  such,  and  had  performed  and  was  performing 
the  duties  of  the  office  at  the  time  the  information  was  filed, 
and  that  he  still  claims  the  right  to  hold  the  office  by  virtue 
of  that  election.  The  trustees  were  witnesses  in  the  cause* 
Six  of  them  testified  that  they  voted  for  appellee  on  the  fif- 
teenth and  last  ballot.  Three  of  them  testified  that  they  wrote 
their  ballots,  and  voted  for  Crawford  on  that  ballot.  Three 
others  testified  that  they  wrote  their  ballots,  and  voted  for 
the  relator  on  that  ballot.  It  is  conceded  that  the  trustees 
agreed  to  elect  by  secret  ballot ;  that  seven  votes  should  be 
necessary  to  a  choice,  and  that  the  voting  was  done  by  such 
ballot.  Those  who  counted  the  ballots  from  the  hat  in  which 
they  were  deposited  by  the  trustees,  testified  that  they  were 
correctly  called  and  counted. 

It  is  contended  by  the  relator  that  the  court  erred  in  re- 
fusing two  instructions  asked  by  him.  It  is  contended  by 
appellee  that  so  far  as  they  stated  the  law  correctly,  they  were 
embodied  in  instructions  given  by  the  court ;  and  further,  that 
no  error  can,  in  any  event,  be  predicated  upon  the  refusal, 
because  the  instructions  were  not  signed  by  the  relator  or  his 
counsel,  and  that  hence  the  court  had  a  right  to  refuse  them. 
The  statute  provides  that  when  special  instructions  are  de- 
sired by  a  party,  they  must  be  reduced  to  writing,  numbered 
and  signed  by  the  party  or  his  counsel.  Section  533,  R.  S. 
1881.  That  such  instructions  may  be  made  a  part  of  the  rec- 
ord without  a  bill  of  exceptions,  it  is  well  settled  that  they 
must  be  so  signed.  And  as  the  court  can  not  know  in  advance 
by  what  mode  parties  may  wish  to  make  them  a  part  of  the 
record,  the  holdings  have  been  that  unless  they  are  so  signed 
they  may  be  refused,  and  that  such  refusal  will  not  be  an 
available  error.  Stott  v.  Smith,  70  Ind.  298 ;  McOammack  v. 
McCammack,  86  Ind.  387. 

We  think  with  counsel  for  appellee,  that  so  far  as  the  in- 
structions state  the  law  of  the  case  correctly,  they  are  em- 
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braced  in  those  given  by  the  court,  and  that  hence  the  refusal 
was  a  harmless  error,  even  if  the  instructions  had  been  projy- 
erly  asked.  In  those  refused  the  court  was  asked  to  charge 
the  jury  that  the  result  of  the  election  must  be  determined  by 
the  votes  actually  cast,  and  that  seven  was  necessary  to  a 
choice ;  that  if  appellee  did  not,  in  fact,  receive  more  than  six 
votes,  he  was  not  elected,  though  it  appeared  that  more  than 
that  number  were  reported  or  counted  for  him ;  that  no  acci- 
dent or  mistake,  if  any  there  were,  could  change  the  result ; 
that  the  ballots,  if  they  could  be  produced,  would  be  the  best 
evidence  of  the  votes  actually  cast,  but  as  they  could  not  be 
produced,  the  best  evidence  of  the  votes  cast  by  the  trustees, 
and  for  whom  cast,  was  the  evidence  of  the  trustees  casting 
the  ballots. 

In  the  fourth  and  fifth  instructions  given  by  the  court,  the 
jury  were  charged,  in  substance,  that  if  they  should  find  that 
the  election  was  to  be  by  ballot,  that  seven  votes  were  neces- 
sary to  a  choice,  that  appellee  did  not  receive  that  number 
of  votes,  and  that  no  further  action  w-as  taken  by  the  trus- 
tees in  reference  to  such  election,  then  no  election  was  made, 
and  the  verdict  should  be  for  appellant;  that  in  determining 
how  many  ballots  were  cast  for  appellee  upon  the  last  ballot, 
the  ballots  themselves,  if  they  could  be  produced,  would  be 
the  best  evidence ;  but  as  they  could  not  be  produced,  it  was 
proper  for  the  jury  to  consider  the  testimony  of  those  who 
cast  the  ballots  and  those  who  saw  the  ballots  as  they  came 
out  of  the  hat  in  which  they  were  collected;  that  the  ballots 
actually  cast  must  govern,  irrespective  of  how  those  who  cast 
them  might  have  intended  to  vote.   • 

To  have  charged  the  jury  that  the  testimony  of  the  trus- 
tees as  to  how  they  severally  voted  was  the  best  evidence, 
would  practically  have  been  to  exclude  from  them  any  con- 
sideration of  the  testimony  of  those  who  examined,  called 
and  counted  the  ballots  from  the  hat.  That  the  testimony 
of  the  trustees  who  cast  the  ballots  was  the  best  evidence, 
was  a  proper  subject  for  argument  to  the  jury,  but  it  was  not 


504  SUPREME  COURT  OP  INDIANA, 

State,  ex  rel,  Nebeker,  v.  Sutton. 

for  the  court  to  charge  as  a  matter  of  law,  that  it  was  the 
best  evidence.  The  jury  were  properly  instructed  that  they 
should  consider,  not  only  the  testimony  of  the  trustees  who 
cast  the  ballots,  but  the  testimony  also  of  those  who  counted 
the  ballots  from  the  hat.  It  was  for  the  jury  to  say  to  whom 
credence  should  be  given,  and  what  was  the  most  reliable 
testimony.  If  it  be  claimed  that  fraud  intervened,  it  was 
for  the  jury  to  say  upon  what  testimony  they  would  rely  in 
support  of,  or  against  that  claim.  If  it  be  claimed  that  there 
was  a  mistake,  it  was  for  the  jury  to  say  from  all  the  testi- 
mony, whether  that  mistake  was  upon  the  part  of  the  trustees, 
AS  to  the  ballots  they  actually  cast,  or  upon  the  part  of  those 
who  counted  them  from  the  hat. 

•  The  record  of  the  election  of  superintendent  in  1883,  as 
made  by  the  county  auditor,  was  introduced  in  evidence.  The 
<?ourt  charged  the  jury  in  relation  to  it,  amongst  other  things, 
that  such  a  record  when  made,  as  required  by  law,  is  prima 
Jade  correct,  and  will  stand  until  overthrown  by  evidence 
showing  that  it  is  not  true.  We  think  there  is  nothing  erro- 
neous in  this  instruction.  See  Reynolda  v.  StouUy  ex  rel.,  61 
Ind,  392. 

The  statute  requires  that  the  county  auditor  shall  be  clerk 
of  such  election,  and  shall  keep  the  record  thereof  in  a  book 
to  be  kept  for  that  purpose.  Section  4424,  R.  8. 1881.  This 
record  is  to  serve  some  purpose.  It  is  to  be  notice  and  evi- 
dence of  something.  If,  in  this  case,  the  record  had  been  the 
only  evidence,  it  would  clearly  have  made  a  prima  facie  case 
in  favor  of  appellee,  whom  it  shows  to  have  been  elected  su- 
perintendent of  schools.  The  presumption  is  that  a  public 
officer,  charged  with  the  performance  of  a  public  duty,  will 
perform  that  duty  honestly,  fiiithfuUy,  and  truthfiilly,  as  the 
law  requires.  Mills  v.  Board,  etc.,  50  Ind.  436 ;  Thompson 
V.  Doty,  72  Ind.  336. 

To  hold  that  a  record  which  a  public  officer  is  required  to 
make,  and  has  made,  is  not  prima  facie  correct,  is  to  hold 
that  the  law  has  required  a  useless  thing  in  requiring  such  a 
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record  to  be  made.  The  record  here  is  doubtless  such  a  rec- 
ord as  is  competent  evidence  under  the  code.  Section  462, 
R.  S.  1881.  See  Wells  v.  State,  ex  rel,  22  Ind.  241 ;  Painter 
V.  Hall,  75  Ind.  208.  If  it  is  not  prima  faeie  evidence  of 
what  it  contains,  it  is  useless  as  evidence. 

The  sixth  instruction  given  by  the  court  is  as  follows :  "If 
you  should  find  that  the  chairman  of  the  board  of  trustees 
declared  the  defendant  duly  elected  to  the  office  of  county 
superintendent,  and  no  objection  was  made  thereto,  and  the 
board  thereupon  adjourned  without  taking  further  action  in 
the  appointment  of  such  officer,  you  would  have  the  right  to 
infer  that  the  board  of  trustees  acquiesced,  in  such  announce^ 
ment,  and  accepted  the  same  as  a  discharge  of  their  duty  to 
make  such  appointment.'* 

In  the  seventh  instruction  the  court  charged  the  jury  that 
it  was  not  essential  that  the  election  of  a  superintendent 
should  be  by  ballot,  and  that  if  they  should  find  that  the 
trustees  organized  by  selecting  one  of  their  number  to  act  as 
<fhairman ;  that  to  determine  their  choice  they  balloted  for 
the  various  candidates ;  that  it  was  finally  announced  and  de- 
clared by  the  chairman  that  appellee  had  received  a  majority 
of  the  votes,  and  was,  therefore,  duly  elected ;  and  that  the 
announcement  was  acquiesced  in  by  the  board  of  trustees, 
and  accepted  by  them  as  the  discharge  of  their  duty  in  the 
making  of  such  appointment,  then  the  appointment  of  appel- 
lee would  be  valid,  even  though  the  jury  should  find  that  it 
was  made  under  a  mistake  of  fact. 

These  instructions,  taken  together,  amount  to  this :  If  the 
announcement  and  declaration  of  the  chairman  was  acquiesced 
in  by*  the  board  of  trustees,  then  appellee  was  elected ;  and 
such  acquiescence  might  be  inferred  from  the  fact  that  the 
•chairman  announced  and  declared  the  election,  and  the  trus- 
tees adjourned  without  objection  having  been  made  as  to  the 
correctness  of  the  announcement. 

As  applied  to  the  evidence,  these  instructions  do  not  state 
Vol.  99.— 20 
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the  law  correctly,  and  wore  calculated  to  mislead  the  jury. 
The  uncontradicted  evidence  was  that  the  trustees  under  an 
arrangement  that  the  election  should  be  by  secret  ballot,  and 
that  seven  votes  should  be  necessary  to  an  election,  cast  fifteen 
ballots.  There  is  no  evidence  that  upon  the  fifteenth  and 
last  ballot  any  of  the  trustees  had  any  knowledge  as  to  how 
the  others  voted.  Upon  this  ballot  two  votes  only  were  called 
and  counted  for  Crawford.  After  the  result  of  the  ballot  was 
announced,  and  appellee  declared  elected,  the  trustees  ad- 
journed without  anything  further  having  been  done  or  said 
about  the  matter.  After  the  adjournment,  and  the  trustees 
had  dispersed,  three  of  them  who  had  agreed  among  them- 
selves to  vote  for  Crawford  upon  that  ballot,  had  a  conver- 
sation in  which  each  one  claimed  to  have  voted  for  him.  This 
seems  to  have  been  the  first  discover}'  that  the  result  of  the 
ballot  might  not  have  been  correctly  announced. 

The  trustees  were  not  compelled  to  adopt  the  secret  ballot 
as  the  mode  of  election,  but  they  did  adopt  that  mode  and 
adhered  to  it  throughout.  There  is  nothing  to  indicate  in 
the  slightest  degree,  that  any  other  mode  was  adopted  or 
thought  of.  The  result  was  announced  as  the  result  of  the 
fifteenth  and  last  ballot.  Nor  is  there  anything  in  the  evi- 
dence to  indicate  in  any  degree,  that  the  trustees  acquiesced 
in,  or  accepted,  the  announcement  of  the  vote  cast  for  appel- 
lee, and  of  his  election,  as  anything  else  than  as  an  announce- 
ment of  the  correct  result  of  the  ballot.  There  is  nothing 
from  which  an  inference  could  be  drawn  that  the  trustees 
abandoned  the  ballot  as  the  mode  of  election,  and  acquiesced 
in,  or  accepted,  the  announcement  of  the  chairman  as  the  elec- 
tion. They  did  not  understand  that  the  announcement 
amounted  to  anything,  except  as  a  statement  of  the  correct 
result  of  the  ballot.  From  these  instructions,  the  jury  might 
readily  understand  that  the  announcement,  unobjected  to^ 
operated  as  an  election,  regardless  of  what  the  correct  vote 
might  have  been.  Nor  can  it  be  said  that  the  trustees  ac- 
quiesced in  or  accepted  the  announcement  as  correct,  when  thoy 
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had  no  knowledge  upon  the  subject,  and  at  that  time  no 
means  of  knowledge  as  to  the  correctness  of  the  announce- 
ment. It  was  error,  therefore,  to  instruct  the  jury  that  be- 
cause  the  trustees  were  silent  upon  a  matter  about  which  they 
had  no  knowledge,  or  means  of  knowledge,  they  might  infer 
an  acquiescence  on  the  part  of  the  trustees. 

It  is  true  that  the  fourth  and  fifth  instructions  stated  the 
law  correctly,  that  the  ballots  actually  cast  must  govern,  but 
in  the  sixth  and  seventh  under  examination,  an  entirely  dif- 
ferent standard  was  adopted,  and  the  acquiescence  therein 
stated  was  declared  to  be  sufficient  to  authorize  a  finding  that 
appellee  was  elected.  These  instructions  are  irreconcilable 
in  theory  with  the  fourth  and  fifth.  Taken  all  together,  the 
instructions  must  have  left  the  jury  in  doubt  and  uncertainty 
as  to  what  the  law  applicable  to  the  case  was.  When  such 
is  the  case,  the  judgment  must  be  reversed.  Somers  v.  Pum- 
phrey,  24  Ind.  231 ;  McEniire  v.  Brown,  28  Ind.  347.  See, 
also,  Toledo,  etc.,  R.  W.  Co.  v.  Shuckman,  50  Ind.  42, 

It  is  contended  by  counsel  for  appellee,  that  whatever  the 
holding  upon  the  instructions  may  be,  the  judgment  should 
not  be  reversed,  because  there  is  no  evidence  to  show  that 
the  relator  has  the  necessary  qualifications  to  hold  the  office. 
We  do  not  think  tliat  this  contention  can  be  maintained.  It 
is  admitted  that  the  relator  was  duly  elected  in  1881,  and  at 
the  time  the  information  was  filed  was  holding,  and  claiming 
to  hold,  the  office  by  virtue  of  that  election  until  his  suc- 
cessor should  be  elected  and  qualified.  As  to  him,  the  ques- 
tion in  this  case  is  not  as  to  his  qualification  to  hold  the. 
office,  but  as  to  whether  or  not  he  shall  hold  over,  because  no 
successor  has  been  elected. 

For  the  error  in  giving  the  sixth  and  seventh  instructions^ 
the  judgment  is  reversed,  with  costs. 

Piled  Oct.  11, 1884.    Petition  for  a  rehearing  overruled  Feb.  14, 1886- 
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No,  11,215. 

Hyland  v.  Milner  et  al. 

WiTSFsa,—Qro88'ExaminaliorL--Practice,---On  cross-examination  a  witness 
may  be  required  to  state  particulars  and  details  relative  to  material  mat- 
ters which  he  has  statetl  generally,  in  chief,  and  it  is  error  to  refuse  this 
right;  and  it  is  not  necessary  to  inform  the  court  of  the  facts  expected  to 
be  developed  by  any  such  question. 

Same. — On  cross-examination,  acts  of  the  witness,  relevant  to  the  subject- 
matter  of  the  action,  and  inconsistent  with  his  testimony,  may  be  shown 
as  affecting  his  credibility. 

Husband  and  Wife.— !ZVm««  and  Trustee.-- (}mverMti(ms.—Emdence.--ln  a 
suit  by  a  widow  against  a  purchaser  of  lands  upon  execution  against 
her  deceased  husband,  in  which  she  claims  that  her  husband  held  the 
lands  in  trust  for  her,  she  can  not  testify  to  conversations  with  him 
during  life  touching  the  matter. 

From  the  Spencer  Circuit  Court. 

C.  L,  Wedding  and  J5.  3/.  Swan,  for  appellant. 

C.  A.  DeBnUer,  for  appellees. 

Elliott,  J. — This  case  is  here  for  the  second  time.  The 
pleadings  and  the  rulings  made  in  the  formation  of  the  issues 
are  fully  reported  in  Milner  v.  Hyland,  77  Ind.  458.  The 
principle  declared  in  that  case  is,  that  a  purchaser  at  a  sher- 
iff's sale,  although  the  sale  is  made  on  his  own  judgment, 
will  hold  the  land  as  against  the  claim  of  a  wife  who  had  fur- 
nished the  money  with  which  to  buy  the  land,  but  had  per- 
mitted the  husband  to  take  and  hold  the  title  in  his  own 
name.  It  is,  however,  necessarily  implied  that  the  purchase 
must  be  made  without  knowledge  of  the  equities  of  the  wife 
\vho  furnished  the  money  which  paid  for  the  property.  The 
doctrine  laid  down  in  the  opinion  on  the  former  appeal  has 
received  the  sanqtion  of  the  court  in  many  cases  decided 
since  that  decision  was  rendered.  McMillan  v.  Hadlei/f  78 
Ind.  590;  Westerfield  v.  Kimmer,  82  Ind.  365;  Sansberry  v. 
Lord,  82  Ind.  521 ;  Heck  v.  Fink,S5  Ind.  6, see  p.  9;  Paulu^ 
v.  LaJtta,  93  Ind.  34.  The  questions  presented  by  this  ap- 
peal arise  on  the  ruling  denying  a  new  trial. 

On  the  trial  of  the  cause  the  appellant  introduced  evidence 


NOVEMBER  TERM,  1884.  309 

Hyland  v.  Milner  ei  al.  t 

showing. that  she  furnished  to  her  husband  the  money  with 
which  the  land  in  controversy  was  purchased,  and  there  was 
also  evidence  fully  warranting  the  inference  of  an  agreement 
on  the  part  of  the  husband  to  hold  the  land  for  the  benbfit 
of  the  wife.  The  appellant  admitted  that  the  judgments 
against  her  husband  had  been  rendered  as  claimed  by  the  ap- 
pellees ;  that  executions  had  been  issued  and  levied,  and  that  a 
sale  of  the  land  had  been  duly  made  and  a  deed  issued  to  the  ap- 
pellees, who  purchased  at  the  sale.  Robert  T.  Kerche  val  was 
introduced  as  a  witness  on  the  part  of  the  defence,  and  testified 
that  he  was  a  member  of  the  Bockport  Banking  Company  at 
the  time  of  the  transaction  in  which  the  debt  of  the  appel- 
lant's husband  was  contracted ;  that  he  bid  off  the  property 
for  the  partnership  of  which  he  was  a  member,  and  that  he 
had  no  notice  whatever  of  the  claim  of  the  appellant.  Isaac 
L.  Milner,  another  member  of  the  partnership,  gave  similar 
testimony,  and  the  defence  then  rested.  Mrs.  Hyland  was 
called  in  her  own  behalf,  and  testified,  among  other  things, 
that  she  told  Mr.  Bullock,  a  member  of  the  Rockport  Bank- 
ing Company,  shortly  after  her  husband's  death  in  November, 

1874,  that  the  land  was  her  property,  and  had  been  paid  for 
with  her  money.  She  also  testified  that  Bullock  replied  that 
her  husband  had  told  him  that  the  property  belonged  to  her. 
After  the  close  of  the  evidence  offered  in  reply,  the  appellees 
recalled  Mr.  Kercheval,  who  testified,  on  his  direct  examina- 
tion, as  follows:  "The  first  organization  of  the  Rockport 
Banking  Company  ceased  by  limitation  on  the  last  day  of 
December,  1874,  and  it  was  re-organized  on  January  Ist^ 

1875.  George  B.  Bullock  did  not  go  into  the  new  firm,  so 
his  connection  with  it  ceased  on  December  31st,  1874.  I 
don't  think  he  was  a  member  afterwards,  but  his  money  re- 
mained there  and  assets  and  claims  standing  out,  the  ftiU 
amount  due  him  on  dissolution  being  ascertained  and  set  apart 
for  him  in  cash.  He  subsequently  took  it  away.  He  had  no 
interest  in  the  uncollected  assets."  The  appellant,  as  the  first 
question  on  cross-examination,  asked  the  witness :  "  If  it  was 
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not  a  fact  that  Greorge  B.  Bullock  had  Dot  withdrawn  his  as- 
sets from  the  company^  and  that  he  still  retained  his  interest 
after  the  first  day  of  January,  1875,  in  th'e  assets  and  prop- 
erty of  the  firm  of  which  the  judgment  against  James  Hy- 
land  was  a  part,  which  had  not  been  fully  settled."  We  think 
the  question  was  a  proper  one  on  cross-examination.  It  was 
competent  for  the  appellant's  counsel  to  enter  into  the  details 
of  the  subject-matter  opened  up  by  the  examination  in  chief, 
and  they  were  not  restricted  to  the  statements  made  in  gen- 
eral terms  by  the  witness  in  his  answers  to  the  questions 
asked  on  the  direct  examination.  They  had  a  right  to  de- 
mand, within  reasonable  limits,  details  and  particulars,  and 
were  not  to  be  put  off  with  mere  general  statements.  'A 
cross-examination  is  important  pot  only  &s  a  means  of  getting 
out  in  full  detail  all  the  facts  within  the  range  of  the  sub- 
ject-matter of  the  direct  examination,  but  it  is  also  an  im- 
portant means  of  testing  the  memory  of  a  witness,  as  well  as 
a  potent  means  of  ascertaining  the  truth  of  his  statements. 
It  is  very  clear  that  the  trial  court  erred  in  denying  the  ap- 
pellant the  right  to  ask  the  question  submitted  by  her  counsel. 

It  is  not  necessary  on  cross-examination  to  state  what  facts 
it  is  expected  the  answer  will  elicit ;  on  the  direct  examination 
this  is  essential,  but  not  on  the  cross-examination.  Wood  v. 
^Sto<€,  92  Ind.  269 ;  Harness  v.  State,  ex  rel.,  57  Ind.  1.  All  that 
it  was  necessary  for  the  appellant  to  do  was  to  ask  a  material 
question  in  a  proper  manner,  and  if  the  question  was  mate- 
rial and  competent  on  cross-examination,  the  error  in  exclud- 
ing it  is  sufficiently  shown,  without  making  a  statement  of 
what  facts  the  examining  counsel  expected  to  prove. 

In  this  instance  the  interrogatory  bore  upon  one  of  the  most 
material  points  in  the  case,  for  the  question  whether  the  pur- 
chasers had  notice  of  Mrs.  Hyland's  claim  was  one  of  vital 
importance.  The  interrogatory  was  fully  within  the  subject- 
matter  of  the  direct  examination,  and  the  error  in  denying 
the  right  to  propound  it  to  the  witness  is  plainly  exhibited. 

It  is,  however,  contended  that  if  there  wa3  error  in  refusing 
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to  allow  the  appellant  to  secure  an  answer  to  the  interroga- 
toiy  propounded  to  Kercheval,  it  was  rendered  harmless  by 
the  fact  that  the  witness  subsequently  voluntarily  made  this 
statement :  *^  G.  B.  Bullock  did  not  immediately  withdraw 
the  money  due  him  on  dissolution  of  the  firm  on  December 
31st,  1874;  I  put  the  money  for  him  in  an  envelope  and  put 
it  away  in  the  safe  at  the  office  of  the  bank,  and  he  got  it 
afterwards.'^  We  do  not  regard  this  statement  as  curing  the 
error,  for  it  does  not  embrace  all  the  matters  called  for  by  the 
interrogatory,  so  that  even  conceding,  but  by  no  means  de- 
ciding, that  an  error  in  restricting  a  cross-examination  can  be 
cured  by  a  statement  of  the  witness,  still,  the  error  in  this 
particular  instance  was  not  rendered  harmless.  But  we  do 
not  think  that  it  is  possible  to  escape  the  consequences  of  such 
an  erroneous  ruling  upon  the  ground  that  the  statement  called 
for  by  the  question  has  already  been  made  in  general  terms, 
for  one  of  the  great  purposes  of  a  cross-examinatioO'  is  to  get 
at  the  correctness  of  the  statements  made  on  the  dii*ect  exam- 
ination, and  it  would  frustrate  this  purpose  if  the  cross-ex- 
aminer could  be  put  off  upon  the  ground  that  the  witness 
had  already  made  the  statement  which  the  interrogatory  would 
likely  elicit.  It  would  be  cold  comfort  to  a  cross-examiner 
to  be  denied  a  right,  and  then  have  the  denial  justified  on  the 
ground  that  a  general  statement  was  made  by  the  witness 
which  covered  the  whole  subject.  This  would  be  bad  enough 
in  any  case,  but  especially  bad  where,  as  here,  the  witness  is 
one  of  the  adverse  parties. 

The  appellant  introduced  Wilmer  Hyland  as  a  witness,  who 
testified  that  the  money  with  which  the  property  was  purchased 
belonged  to  her,  and  also  to  facts  tending  to  show  an  agree- 
ment with  the  husband  to  hold  the  property  for  her.  On  cross- 
examination  he  was  asked  if  he  did  not  bid  at  the  sheriff's 
sale.  We  regard  as  correct  the  ruling  permitting  the  appel- 
lees to  ask  this  question.  As  the  real  estate  was  levied  upon 
and  offered  for  sale  as  the  property  of  the  appellant's  hus- 
band, and  as  the  witness  in  bidding  impliedly  recognized  the 
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property  as  the  husband's,  the  question  was  likely  to,  and  in 
&ct  did,  elicit  an  answer  affecting  the  credibility  of  the  ^wit- 
ness. It  is  always  proper  on  cross-examination  to  show  that 
the  witness  has  said,  or  has  done,  things  inconsistent  with  his 
statements  on  the  witness  stand.  It  is  to  be  noted,  however, 
that  his  acts  or  declarations  must  always  be  connected  with 
the  subject-matter  of  the  action,  for  purely  collateral  matters 
can  not  be  enquired  into.  In  this  case  the  matter  was  closely 
relevant  to  the  subject  of  the  action. 

There  was  no  error  in  refusing  to  permit  Mrs.  Hyland  to 
testify  as  to  conversations  held  with  her  husband  prior  to  his 
death,  and  prior  to  the  time  the  rights  of  the  appellees  ac- 
crued.    R.  S.  1881,  section  499. 

For  the  error  in  erroneously  restricting  the  cross-examina- 
tion the  judgment  must  be  reversed. 
Filed  Jan.  2,  1885. 


No.  11,863. 
Baker  et  al.  v.  Wambaugh. 

f  W    SIS 

|l»  20O        Justice  op  the  VEKCE,—Jvdgment,—Injunawn.^The  right  of  a  justice  of 

99  si2  ^^6  peace,  acting  under  color  of  appointment,  to  fill  a  vacancy,  can  not 

*^^   ^^  be  questioned  by  a  suit  to  enjoin  the  collection  of  a  judgment  by  him 

rendered. 

From  the  Sullivan  Circuit  Court. 

W.  C.  HultZy  for  appellants. 

C  E.  Barrett  and  /.  C,  Briggs,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellants  to  enjoin  proceedings  upon  a  judgment  of  a 
justice  of  the  peace. 

The  complaint  averred  that  the  defendant  Baker  was  the 
constable,  and  the  other  defendants  were  the  two  justices  of 
the  peace  of  Jackson  township,  in  Sullivan  county ;  that  the 
defendant  Frakes  had  been  regularly  elected  and  qualified  as 
his  own  successor  in  oflBce;  that  in  April,  1882,  one  Bell 
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had  been  elected  as  the  successor  in  office  of  the  other  jus- 
tice, James  M.  Clark,  who  had  been  duly  elected  and  qual- 
ified as  a  justice  in  April,  1878,  but  that  said  Bell  never  gave 
bond  and  never  was  qualified,  and  said  Clark  never  resigned ; 
that  in  1883  the  board  of  commissioners  of  Sullivan  county 
appointed  Claiborne  Wood  to  fill  the  supposed  vacancy  in 
the  office  held  by  said  Clark,  and  he  was  duly  qualified  and 
acted  as  Clark^s  successor,  and  obtained  from  Clark  his  offi- 
cial docket  and  papers,  and  while  so  acting  tried  the  plaintiff 
on  a  charge  of  unlawful  provocation,  and  rendered  a  judgment 
against  him  for  a  fine  of  $1  and  also  for  costs;  that  Wood 
then  removed  from  Sullivan  county  and  deposited  his  docket 
with  said  Frakes,  who  issued  execution  on  said  judgment; 
that  afterwards,  in  April,  1884,  the  defendant  Isaiah  Hog- 
gatt  was  duly  elected  a  justice  of  said  township  and  was 
qualified,  and  then  the  docket  of  said  Clark,  which  he  had 
delivered  to  the  appointee,  Wood,  and  which  Wood  had  de- 
posited with  Frakes,was  transferred  by  Frakes  to  said  Hog- 
gatt;  that  the  defendants  Baker  and  Frakes  and  Hoggatt  are 
threatening  to  levy  said  execution;  that  the  judgment  and 
all  the  proceedings  thereon  are  void,  because  at  the  time  the 
judgment  was  rendered,  Wood  was  not  a  justice,  and  the 
only  justices  of  the  township  at  that  time  were  Frakes  and 
Clark,  the  former  having  been  duly  elected  and  qualified  as 
his  own  successor,  and  the  latter  holding  over  until  his  suc- 
cessor should  be  elected  and  qualified.  The  complaint  prayed 
for  a  restraining  order  and  also  for  a  perpetual  injunction. 

The  record  shows  that  a  restraining  order  was  granted,  and 
that  the  defendants  moved  to  dissolve  it,  and  that  said  mo- 
tion was  overruled,  and  that  the  defendants  excepted,  and 
that  then  the  defendants'  attorney  withdrew  his  appearance, 
and  the  defendants  were  defaulted,  and  a  perpetual  injunction 
was  awarded  pursuant  to  the  prayer  of  the  complaint.  The 
defendants  appealed.    They  assign  errors  jointly  as  follows : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 


314  SUPREME  COURT  OF  INDIANA, 

Baker  et  aL  v.  Wambaugh. 

2.  That  the  court  erred  in  rendering  judgment  for  the  ap- 
pellee on  a  complaint  that  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  Error  in  overruling  the  plaintiff's  motion  to  dismiss  the 
restraining  order. 

4.  Error  in  overruling  appellants'  motion  to  dissolve  the 
restraining  order. 

The  third  and  fourth  of  these  specifications  present  no  ques- 
tion. The  defendants,  by  withdrawing  their  appearance,  with- 
drew also  their  motions,  and  left  the  cause  as  if  there  had 
been  no  appearance.  Lodge  v.  Stale  Bank,  6  Blackf.  557; 
Gunel  V.  Oue,  72  Ind.  34;  Terrell  v.  StaU,  ex  rel.,  66  Ind. 
570;   Young  v.  Dickey,  63  Ind.  31. 

The  first  and  second  specifications  of  error  are  substan- 
tially the  same ;  the  question  presented  is  whether  the  com- 
plaint shows  that  the  judgment  complained  of  was  void. 

Section  14  of  article  7  of  the  Constitution  of  Indiana  pro- 
vides that  "  A  competent  number  of  justices  of  the  peace 
shall  be  elected  by  the  voters  in  each  township  in  the  several 
<jounties.     They  shall  continue  in  office  four  years." 

Section  3  of  article  15  of  the  said  Constitution  declares 
that,  "  Whenever  it  is  provided  in  this  Constitution,  or  in 
any  law  which  may  be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  General  Assembly,  shall  hold  his  office 
for  any  given  term,  the  same  shall  be  construed  to  mean  that 
such  officer  shall  hold  his  office  for  such  term  and  until  his 
successor  shall  have  been  elected  and  qualified." 

Justices  of  the  peace  are  required  to  give  an  official  bond. 
R.  S.  1881,  section  1421.  A  failure  to  give  bond  within  ten 
days  after  the  commencement  of  the  term  of  office  and  the 
receipt  of  the  certificate  of  election,  vacates  the  office.  R.  S. 
1881,  section  5527.  And  a  vacancy  may  be  created  by  the 
acceptance  of  another  incompatible  office,  Mehringer  v.  StaUj 
ex  rcL,  20  Ind.  103,  or  by  abandonment,  and  in  many  other 
ways.  State,  ex  reL,  v.  Allen,  21  Ind.  516.  And  the  existence 
of  the  vacancy  in  any  case  depends  upon  the  facts  and  cir- 
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<;uinstanGes  attending  it.  Ibid.  And  "  Whenever  a  vacancy 
occurs  in  the  office  of  justice  of  the  peace,  it  shall  be  the 
duty  of  the  board  of  cpmmissioners  of  the  county  in  which  such 
vacancy  may  occur  to  fill  the  same  by  an  appointment;  which 
appointment  shall  be  certified  to  the  governor  by  the  auditor 
of  said  county,  and  upon  said  certificate  of  appointment  being 
filed  with  the  governor,  he  shall  commission  the  person  so 
appointed  as  justice  of  the  peace,  to  serve  until  his  successor 
is  elected  and  qualified."     R.  S.  1881,  section  5564. 

Under  this  last  mentioned  statute,  Mr.  Wood  was  appointed 
by  the  county  board.  The  appellee  claims  that  the  appoin1>- 
ment  was  unauthorized,  because,  inasmuch  as  Mr.  Clark  was 
elected  his  own  successor,  and  failed  to  be  qualified,  he  had  a 
right,  under  the  constitutional  provision  above  cited,  to  hold 
over  until  a  successor  should  be  elected  and  qualified,  so  that 
there  was,  in  fact,  no  vacancy  when  Mr.  Wood  was  appointed,' 
and  his  appointment  and  all  his  acts  as  a  justice  were  without 
jurisdiction. 

This  proposition  can  not  be  sustained.  It  was  held  in  Siate, 
€z  reL,  v.  Hadley,  27  Ind.  496,  that  where  an  officer  was  elected 
his  own  successor,  and  received  his  commission,  and  another 
person  was  appointed  five  days  afterwards,  there  was  no  va- 
-cancy  to  be  filled  by  appointment,  because  such  elected  officer 
had  ten  days  after  the  receipt  of  his  new  commission  within 
which  to  be  qualified  as  his  own  successor,  and  in  the  mean- 
time was  authorized  to  hold  over. 

But  the  complaint  in  the  present  case  shows  that  Bell  was 
elected  Clark's  successor  in  April,  1882,  and  was  never  quali- 
fied ;  then  as  to  Clark  the  allegation  is  merely  that  he  never 
resigned.  This  allegation  does  not  show  that  Clark  was  still 
holding  the  office.  If  Bell  failed  to  be  qualified  in  proper  time, 
Clark  might  have  continued  to  serve,  and  might,  also,  have 
abandoned  the  office  if  he  chose  to  do  so. 

The  complaint  further  shows  that  a  year  afterwards  the 
county  board,  deeming  the  office  formerly  held  by  Clark  va- 
cant, appointed  Wood. 
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In  Stocking  v.  State,  7  Ind.  326,  this  court  said :  "  There 
is  no  technical  nor  peculiar  meaning  to  the  word  '  vacant/  as 
used  in  the  Constitution.  It  means  empty,  unoccupied;  as 
applied  to  an  office,  without  an  incumbent.  There  is  no  basis 
for  the  distinction  urged,  that  it  applies  only  to  offices  vacated 
by  death,  resignation,  or  otherwise.^^ 

In  Urmaton  v.  State,  ex  reL,  73  Ind.  175,  it  was  held  in  an 
action  against  the  sureties  on  an  official  bond,  that,  in  the  ab- 
sence of  sufficient  averments  to  the  contrary,  the  presumption 
is  that  an  official  term  ends  with  the  time  prescribed  for  it ;  and 
to  the  same  ejHfect  is  Naugle  v.  State,  ex  rd.,  85  Ind.  469.  Th-^ 
complaint  in  the  present  case  shows  that  the  office  was,  in  fact, 
vacant  as  to  Clark,  and  that  he  was  not  claiming  to  hold  over. 
The  averment  is  that  he  delivered  up  his  docket  and  official 
papers  to  Mr.  Wood,  the  appointee.  In  State,  ex  reL,  v.  Jones, 
"  19  Ind.  356,  Perkins,  J.,  in  the  opinion  of  the  court,  said: 

"We  think  the  following  propositions  are  deducible  from 
the  judicial  decisions  of  the  Supreme  Court  of  Indiana : 

"  1.  Where  it  appears,  prima  fade,  that  acts  or  events 
have  occurred  subjecting  an  office  to  a  judicial  declaration  of 
being  vacant,  the  authority  authorized  to  fill  such  vacancy, 
supposing  the  office  to  be  vacant,  may  proceed,  before  procur- 
ing a  judicial  declaration  of  the  vacancy,  and  appoint  or 
elect,  according  to  the  forms  of  law,  a  person  to  fill  such  of- 
fice; but  if,  when  such  person  attempts  to  take  possession  of 
the  office,  he  is  resisted  by  the  previous  incumbent,  he  will 
be  compelled  to  try  the  right,  and  oust  such  incumbent,  or 
fail  to  oust  him,  in  some  mode  prescribed  by  law. 

"  2.  If  such  elected  or  appointed  person  finds  the  office,  in 
fact,  vacant,  and  can  take  possession,  uncontested  by  the 
former  incumbent,  he  may  do  so,  and  so  long  as  he  remains 
in  such  possession,  he  will  be  an  officer  de  facto ;  and  should 
the  former  incumbent  never  appear  to  contest  his  right,  he 
will  be  regarded  as  having  been  an  officer  de  facto  and  de 
jure;  but  should  such  former  incumbent  appear,  after  pos- 
session has  been  taken  against  him,  the  burden  of  proceeding 
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to  oust  the  then  actual  incumbent  will  fall  upon  him ;  and  if 
in  such  proceeding  it  is  made  to  appear  that  facts  had  occur- 
red before  the  appointment  or  election  justifying  a  judicial 
declaration  of  a  vacancy,  it  will  be  then  declared  to  have  ex- 
isted, and  the  election  or  appointment  will  be  held  to  have 
been  valid." 

In  Oumberts  v.  Adams  Ex.  Co.,  28  Ind.  181,  it  was  held 
that  where  one  is  in  the  exercise  of  an  office  in  which  the 
public  is  concerned,  his  authority  as  an  officer  in  the  perform- 
ance of  official  acts  can  be  questioned  only  in  a  direct  pro- 
ceeding to  contest  his  right  to  hold  the  office.  See,  also,  to 
the  same  effect,  Oreighton  v.  Piper,  14  Ind.  182;  People  v. 
Stevens,  5  Hill,  616;  Green  v.  Burke,  23  Wend.  490;  People 
V.  WJiite,  24  Wend.  520. 

The  complaint,  therefore,  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  it  showed  upon  its  face  that 
Wood  was  an  officer  de  facto,  at  least,  whose  official  charac- 
ter can  not  be  questioned  in  this  proceeding.  Mowbray  v. 
State,  ex  reL,  88  Ind.  324.  The  judgment,  therefore,  ought  to 
be  reversed  and  the  injunction  dissolved. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  i"eversed,  and  this  cause  is  re- 
manded with  instructions  to  dissolve  the  injunction. 

Filed  Sept.  25,  1884.     Petition  for  a  rehearing  overruled  Jan.  22,  1885. 


No.  10,065. 

Jones,  Administrator,  v.  Loveless  et  al. 

Deed. — Esecution  of. — Delivery  an  Essential  Requisite, — The  delivery  of  a 
deed  is  an  indispensable  requisite  of  its  due  execution ;  the  deed  takes 
effect  from  its  delivery,  and  though  signed,  sealed  and  acknowledged  in 
proper  form,  if  it  pass  into  the  grantee's  possession  without  delivery  by 
the  grantor,  it  will  not  operate,  as  between  the  parties  thereto,  to  con- 
vey the  title  to  the  real  estate  described  therein. 
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Same,-- Voluntary  Unrecorded  Deed. — Delivery  after  Grantor's  DetrfA.— Tafa- 
meniary  Disposition, — Rights  of  Grantor's  Creditors, — Bdaiion, — Where  the 
grantor  signs  and  acknowledges  a  voluntary  deed  to  his  children  as 
grantees,  in  consideration  of  natural  love  and  affection,  and,  without 
having  such  deed  recorded  in  the  proper  recorder's  office,  seals  it  up  in 
an  envelope  and  deposits  the  same  with  his  agent  to  be  delivered  to  the 
grantees  after  his  death,  and  where  such  deed  by  its  terms  is  not  to  take 
effect  until  after  the  grantor's  death,  the  deed  is  an  attempted  testamen- 
tary disposition  of  the  land  described  therein,  and,  if  not  executed  with 
the  legal  formalities  of  a  will,  is  inoperative  to  pass  the  title  to  the  land 
to  the  grantees.  And  where  the  grantor  dies  insolvent  long  after  he 
placed  such  deed  in  the  hands  of  his  agent,  the  subsequent  delivery  of 
the  deed  will  be  ineffectual  to  defeat  the  rights  of  the  grantor's  cred- 
itors and  administrator  to  sell  the  land  for  the  payment  of  his  debts ; 
for  the  rule  is  that  the  doctrine  of  relation,  which  alone  could  give  ef- 
fect to  such  deed,  will  not  be  permitted  to  apply  so  as  to  do  wrong  or 
injury  to  strangers  to  the  deed. 

From  the  Carroll  Circuit  Court. 

J.  L.  Miller,  M.  Jones,  F.  B.  Everett  and  M.  W.  Miller,  for 
appellant. 

W.  D.  Wallace  and  A.  A.  Rice,  for  appellees. 

HowK,  J.— On  the  24th  day  of  April,  1878,  George  B. 
Rash,  then  the  administrator  of  William  Loveless,  deceased, 
filed  in  the  clerk's  office  of  the  Tippecanoe  Circuit  Court  his 
verified  petition,  wherein  he  alleged,  in  substance,  that  his  de- 
cedent died  intestate ;  that  the  personal  estate  of  the  decedent^ 
with  his  real  estate  previously  sold  and  ordered  to  be  sold, 
would  amount  to  about  the  sum  of  $3,000 ;  that  the  dece- 
dent's debts,  so  far  as  they  had  come  to  the  administrator's 
knowledge,  amounted  to  about  the  sura  of  $8,000,  showing  an 
insufficiency  of  the  personal  estate,  including  the  lands  already 
sold  and  ordered  to  be  sold,  of  about  $5,000 ;  that  the  decedent 
died  on  the  4th  day  of  June,  1876,  the  owner  in  fee  simple 
of  certain  real  estate,  particularly  described,  in  Tippecanoe 
county,  Indiana,  containing  150  acres,  more  or  less,  of  the  ap- 
praised value  of  $4,500,  as  shown  by  the  inventory  and  ap- 
praisement thereof  filed  with,  and  made  a  part  of,  such  peti- 
tion; that  the  decedent  left  surviving  him  Terressa  Loveless, 
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his  widow,  Nora  Loveless,  a  posthumous  child  then  eighteen 
months  old,  and  Frances  Hudson,  Thomas,  John  iJ.,  Sarah, 
Edwin  v.,  William  W.  and  Moses  B.  Loveless,  his  children, 
of  lawful  age,  as  his  only  heirs  at  law ;  that,  on  the  8th  day 
of  April,  1869,  the  decedent,  William  Loveless,  then  in  full 
life,  and  Terressa,  his  wife,  executed,  and  on  April  9th,  1869,. 
acknowledged,  a  deed  of  conveyance  to  the  above  named 
Frances  Hudson,  and  Thomas,  John  E.,  Sarah,  Edwin  V., 
William  W.  and  Moses  B.  Loveless,  for  the  aforesaid  150 
acres  of  real  estate,  which  deed  of  conveyance  was  sealed  up 
and  left  in  the  hands  of  said  George  B.  Rash,  "he  not  know- 
ing what  was  enclosed  until  aft^r  his  appointment  as  admin- 
istrator as  aforesaid,  when  it  was  opened  and  taken  by  a  por- 
tion of  the  grantees  therein  named,  and,  on  the  24th  day  of 
June,  1876,  recorded  in  the  records  of  deeds  of  Tippecanoe 
county/'  A  certified  copy  of  such  deed  was  filed  with,  and 
made  part  of,  the  petition. 

The  administrator  of  the  decedent  further  averred  that  such 
deed  of  conveyance  was  never  delivered  by  the  decedent,  and 
was  without  consideration  and  void  as  to  his  creditors,  and 
the  real  estate  described  therein  was  liable  and  ought  to  be 
sold,  under  an  order  oC  the  court,  for  the  payment  of  the  debts 
of  the  decedent's  estate ;  that  the  decedent  left  no  other  real 
estate,  except  that  sold  and  ordered  to  be  sold,  and  except, 
also,  the  150  acres  of  land  described  in  such  petition;  and 
that  the  decedent's  estate,  aftier  the  sale  of  all  such  real  estate, 
would  be  insolvent. 

The  administrator  of  the  decedent,  therefore,  prayed  that 
the  heirs  at  law  of  such  decedent  might  be  made  defendants 
to  such  petition,  and  notified  of  its  pendency ;  that  the  deed 
of  conveyance  therein  described  might  be  declared  void,  and 
the  real  estate  described  in  such  deed  might  be  declared  liable 
and  bound  for  the  payment  of  the  debts  of  the  decedent's  es- 
tate, and  for  an  order  for  the  sale  of  the  same  accordingly ; 
and  that  the  administrator  might  be  authorized,  by  an  order 
of  the  court,  to  settle  such  estate  as  insolvent. 
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The  heirs  at  law  of  the  decedent,  except  -  is  widow  Ter- 
ressa,and  his  posthumous  child  Nora,  appeared  aiid  filed  their 
cross  complaint,  claiming  that  under  the  deed  of  conveyance 
mentioned  in  the  adfflinistrator^s  petition,  they  were  the  owners 
of  the  real  estate  therein  described  in  fee  simple,  and  praying 
that  their  title  thereto  might  be  foi:ever  quieted  and  set  at  rest 
as  against  the  administrator  and  creditors  of  the  decedent's 
estate,  and  as  against  the  said  Terressa  and  Nora  Loveless. 

Issues  w^ere  joined  upon  the  administrator's  petition  and, 
also,  upon  such  cross  complaint,  and  were  submitted  to  a  jury 
for  trial,  and  a  verdict  was  returned  in  substance  as  follows: 
"We,  the  jury,  find  for  the  petitioner  on  the  issues  joineil, 
and  that  the  personal  estate  of  William  Loveless,  deceased, 
is  insufficient  to  pay  the  debts  of  his  estate,  as  stated  in  the 
petition,  and  that  it  is  necessary  to  sell  the  real  estate  de- 
scribed in  the  petition  to  pay  said  debt«»."  Upon  the  forego- 
ing verdict,  the  court  ordered  and  adjudged  that  the  personal 
estate  of  the  decedent  was  insufficient  to  pay  the  debts  of  his 
estate ;  that  he  died  seized  in  fee  of  the  real  estate  described 
in  his  administrator's  petition ;  that  the  deed  of  conveyance* 
set  up  by  the  defendants  in  their  cross  complaint  was  invalid, 
and  that  it  was  necessary  to  sell  such  real  estate  to  pay  tlie 
decedent's  debts,  and  the  administrator  was  ordered  to  file  an 
inventory  and  appraisement  of  such  real  estate,  as  required 
by  law. 

Afterwards,  the  cross  complainants  moved  the  court  for  a 
new  trial  as  a  matter  of  right  under  the  statute,  which  mo- 
tion was  sustained  by  the  court,  and  to  this  ruling  the  admin- 
istrator excepted.  He  then  moved  the  court  in  writing  to 
vacate  and  set  aside  its  order,  awarding  the  cross  complain- 
ants a  new  trial  as  of  right,  which  motion  was  overruled  by 
the  court,  and  to  this  decision  the  administrator  excepted  and 
filed  his  bill  of  exceptions. 

And  thereafter,  on  January  15th,  1881,  upon  the  applica- 
tion of  the  cross  complainants,  the  venue  of  the  cause  was 
changed  to  the  court  below. 
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Before  the  venue  was  thus  changed,  it  was  suggested  to  the 
eourt  that  the  administrator,  George  B.  Rash,  had  resigned 
the  duties  of  his  trust,  and  that  the  app'^llant,  Mark  Jones, 
had  been  duly  appointed  and  qualified  as  administrator  de 
bonis  non  of  the  decedent's  estate ;  and  thereupon  it  was  or-  ] 

dered  that  the  said  Mark  Jones  be  substituted  as  the  peti-  "^  I 

tioner  and  plaintiff  in  this  cause,  which  was  done  accordingly.  \ 

In  the  court  below,  the  issues  joined  were  again  tried  by  a  '         J 

jury,  and  a  verdict  was  returned,  finding  against  the  appel-  ^ 

lant,  upon  the  issues  joined  on  his  petition,  and  finding  for 
the  cross  complainant^,  upon  the  issues  joined  on  their  cross 
complaint,  that  they  were  the  owners  of  the  real  estate  in 
controversy,  at  the  time  of  the  death  of  their  father,  William 
Loveless,  deceased.  Over  sundry  motions  of  the  appellant, 
the  court  adjudged  and  decreed,  in  accordance  with  the  ver- 
dict, that  the  cross  complainants  were,  at  the  time  of  the 
death  of  appellant's  intestate,  William  Loveless,  the  owners 
in  fee  simple  of  the  real  estate  in  contro-versy,  and  that  their 
title  to  such  real  estate  should  be  quieted  and  forever  set  at 
rest,  etc. 

In  this  court,  the  appellant  first  complains  of  the  alleged 
error  of  the  court  in  overruling  his  demurrer  to  the  appel- 
lees' cross  complaint.  All  the  heirs  at  law  of  the  appellant's 
intestate,  except  his  widow  and  his  posthumous  child,  united 
in  the  cross  complaint,  and  alleged  therein,  that  on  the  8th 
day  of  April,  1869,  their  father,  William  Loveless,  then  in 
life,  was  the  owner  in  fee  simple  and  in  possession  of  the 
real  estate  in  controversy ;  that,  being  such  owner,  the  said 
William  Loveless,  on  the  day  and  year  last  named,  and  his 
wife  Terressa,  made,  signed  and  acknowledged  their  warranty 
deed  conveying  to  the  cross  complainants  the  real  estate  afore- 
said, subject  to  the  reservation  contained  ift  such  deed ;  that, 
immediately  after  thus  making,  signing  and  acknowledging 
such  deed,  the  said  William  Loveless  delivered  the  same  to 
his  nephew,  Edward  J.  Loveless,  with  directions  to  hold  the 
Vol.  99.— 21 
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same  for  the  croas  complaiaants,  the  grantees  therein,  during 
the  lifetime  of  said  William  Loveless,  and  at  his  death  to 
deliver  the  same  to  the  cross  complainants ;  that  the  said  Ed- 
ward J.  Loveless  accepted  such  deed  and  held  the  same,  un- 
der the  directions  aforesaid,  until  the  fall  of  1874,  when,  on 
account  of  failing  health,  he  was  about  to  remove  to  the  State 
of  California;  that  shortly  before  the  departure  of  Edward 
J.  Loveless  for  California,  the  said  William  Loveless  re- 
moved the  said  deed  from  the  former's  possession,  with  his 
consent,  and  placed  the  same  in  the  hands  of  George  B.  Rash 
to  be  held  by  him  for  the  cross  complainants,  during  the  life- 
time of  said  William  Loveless,  and  at  his  death  to  be  de- 
livered by  him  to  the  cross  complainants;  that  said  Bash 
accepted  such  deed,  for  the  uses  and  purposes  aforesaid,  and 
held  the  same  for  the  cross  complainants  from  that  time  for- 
ward, without  interruption,  until  a  short  time  after  the  death 
of  William  Loveless,  on  the  4th  day  of  June,  1876,  when 
the  said  Bash  delivered  the  same  to  and  for  the  cross  com- 
plainants, and  that  afterwards,  on  the  24th  day  of  June,  1876,. 
the  cross  complainants  caused  such  deed  to  be  recorded  in 
the  recorder's  oiBce  of  Tippecanoe  county. 

And  the  cross  complainants  further  alleged  that  the  said 
William  Loveless  died  intestate  on  the  day  and  year  afore- 
said, leaving  his  widow  Terressa,  his  posthumous  child  Nora, 
now  an  infant  of  two  years,  and  the  cross  complainants,  all  of 
full  age,  as  his  heirs  at  law ;  that,  by  reason  of  the  facts  afore- 
said, the  cross  complainants  were  the  sole  and  exclusive  own- 
ers of  the  real  estate  in  controversy ;  that,  notwithstanding: 
such  facts,  the  administrator  of  the  estate  of  William  Love- 
less, deceased,  was  then  claiming  that  such  real  estate  was 
liable  to  be  made  assets  of  the  decedent's  estate,  and,  to  that 
end,  was  subject  to  be  sold  for  the  payment  of  the  decedent** 
debts. 

Wherefore  the  cross  complainants  prayed  that  their  title  to 
the  real  estate  in  controversy  might  be  forever  quieted  and 
set  at  rest,  and  that  they  might  be  adjudged  to  be  the  owners 
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thereof  in  fee  simple,  free  from  all  demands  of  the  creditors 
of  the  decedent's  estate,  and  that  they  might  have  all  other 
proper  relief. 

The  deed  referred  to,  as  well  in  the  administrator's  peti- 
tion as  in  the  appellees'  cross  complaint,  was  a  deed  of  gen- 
eral warranty  under  the  statute  of  this  State.  It  bore  date 
on  the  8th  day  of  April,  1869,  and  was  acknowledged  by  the 
grantors  before  a  notary  public  oh  April  9th,  1869 ;  and  the 
consideration  expressed  therein  was  "  natural  love  and  affec- 
tion, and  the  reservations  hereinafter  made,  and  for  one  dol- 
lar." The  reservations  referred  to  were  thus  expressed  in 
the  deed :  "  Saving  and  reserving  to  the  said  William  Love- 
less the  right  to  hold  and  use  and  dispose  of  the  rents  and 
profits  of  said  real  estate  during  the  term  of  the  life  of  said 
William,  the  grantor,  in  such  manner  as  he,  said  William, 
deems  proper,  the  said  William  to  pay  taxes  during  said  life- 
estate." 

The  questions  presented  for  our  decision  by  the  alleged  er- 
ror of  the  court  in  overruling  the  appellant's  demurrer  to  ap- 
pellees' cross  complaint,  may  be  thus  stated :  Do  the  facts 
stated  in  such  cross  complaint  show  a  cause  of  action  in  favor 
of  the  appellees  as  the  heirs  at  law  of  William  Loveless,  de- 
ceased, as  against  the  creditors  of  such  decedent  ?  Or,  in 
other  words,  did  the  voluntary  deed  of  William  Loveless  to 
his  children,  the  appellees,  upon  the  facts  alleged  in  their 
cross  complaint,  operate  to  convey  to  them  the  real  estate  in 
controversy,  discharged  and  freed  from  the  grantor's  debts 
and  the  claims  of  his  creditors?  Do  the  facts  stated  show 
that  the  deed  described  in  the  petition  and  cross  complaint 
was  ever  delivered  by  the  grantor  William  Loveless,  or  by  his 
authority,  to  the  grantees  named  therein?  If  such  delivery 
is  shown  by  the  facts  alleged,  when  should  or  did  the  deed 
take  effect  and  become  operative  as  between  the  grantees  and 
the  creditors  of  the  grantor, William  Loveless?  These  are 
troublesome  questions,  but,  upon  the  answers  which  must  be 
giv^i  to  them,  depends  the  proper  decision  of  this  case. 
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Do  the  facts  stated  by  the  appellees  show  a  delivery  of  the 
deed  by  the  grantor  William  Loveless?  This  is  the*  first 
question  we  are  required  to  consider  and  decide.  It  is  ele- 
mentary law  that  a  deed  is  not  executed  until  it  is  delivered 
by  the  grantor.  In  Tharp  v.  Jarrdly  66  Ind.  52,  it  was  said 
by  this  court :  "  It  needs  hardly  to  be  said  that  the  delivery 
of  a  deed,  by  the  grantor  to  the  grantee,  is  an  essential  part 
of  its  execution.  Without  such  delivery,  a  deed  of  convey- 
ance, though  signed,  acknowledged  and  recorded,  is  wholly 
inoperative,  and  passes  no  title  whatever  to  the  premises 
therein  described."  There  is  some  contrariety  of  opinion  in 
the  adjudged  cases  in  regard  to  what  acts  or  words  wilPcon- 
I  stitute  the  delivery  of  a  deed  by  the  grantor  to  the  grantee ; 
but  all  the  cases  and  all  the  law-writers,  so  far  as  we  are  ad- 
vised, agree  that  the  delivery,  actual  or  presumptive,  of  a 
deed  by  the  grantor  to  the  grantee,  with  the  intent  thereby  to 
give  effect  to  such  deed,  is  indispensably  necessary  to  its  va- 
lidity. 3  Washb.  Real  Prop.  (4th  ed.)  p.  286.  It  has  been 
held  that  "  Where  the  deed  to  a  child  is  absolute  in  form 
and  beneficial  in  effect,  and  the  grantor  and  fiither  voluntarily 
causes  the  same  to  be  recorded,  this  is  in  law  a  sufficient  de- 
livery to  the  in&nt,  and  the  title  to  the  lands  conveyed  will 
pass  thereby."  Cecil  v.  Beaver,  28  Iowa,  241.  But  even  in 
such  a  case,  it  was  held  by  this  court,  in  Vaughan  v.  Godman, 
94  Ind.  191,  that  it  was  competent  for  the  grantor  and  father 
to  controvert  the  implied,  constructive  or  presumptive  deliv- 
ery of  the  deed  to  his  infant  child,  growing  out  of  the  fiswts 
of  his  causing  the  deed  to  be  recorded  and  its  beneficial  ef- 
fect, by  alleging  and  proving  that  he  had  never,  in  fact,  de- 
livered such  deed  to  his  infant  child,  with  the  intent  thereby 
to  give  it  effect  as  a  conveyance  to  her  of  the  premises  de- 
scribed therein.     Fitzgerald  v.  Oof,  ante,  p.  28. 

It  IS  manifest,  however,  that  the  doctrine  declared  in  Cecil 
V.  Beaver,  supra,  can  have  no  application  to  the  case  in  hand. 
For  here,  as  shown  by  the  averments  of  appellees*  cross  com- 
plaint, the  grantor  and  father  never  caused  the  deed  to  be  re- 
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corded,  and  his  children,  the  grantees,  were  alleged  to  be  of 
full  age. 

We  are  of  opinion  that  the  facts  stated  by  the  appellees  in 
their  cross  complaint  show  conclusively  that  their  fether  and 
grantor,  William  Loveless,  never,  in  fact,  delivered  to  them 
the  deed  therein  described,  and  that  the  alleged  delivery  of 
such  deed,  after  the  death  of  the  grantor,  was  wholly  unau- 
thorized and  inoperative  to  give  effect  and  validity  to  the 
conveyance.     It  was  alleged  in  the  cross  complaint  that  the 
grantor  William  Loveless,  in  the  fell  of  1874,  placed  the 
deed  in  the  hands  of  George  B.  Eash,  to  be  held  by  him  for 
the  cross  complainants  during  the  grantor's  lifetime,  and  at 
his  death  io  be  delivered  by  Rash  to  the  grantees  therein ; 
that  Rash  accepted  such  deed,  and  held  the  same  for  the  cross 
complainants  from  that  time  forward  until  shortly  after  the 
death  of  the  grantor ;  and  that  Rash  then  delivered  the  deed 
to  the  cross  complainants,  the  grantees  therein.     These  facts 
show  that  William  Loveless  verbally  authorized  Rash,  as  his 
agent,  to  do  the  things  mentioned.  Upon  the  death  of  Love- 
less the  authority  was  thereby  revoked,  and  Rash  ceased  at 
once  to  be  the  decedent's  agent  for  any  purpose,  and  therefore 
could  not,  for  the  deceased  grantor,  deliver  the  deed.     Be- 
sides, the  deed  upon  its  face  was  not  to  take  effect  until  after 
the  grantor's  death.     It  was  an  attempted  testamentary  dis- 
position of  the  grantor's  land,  and  was  not  executed  with  the 
requisite  formalities  of  a  will,  and  was,  therefore,  inoperative 
to  pass  the  title  to  such  land.     Under  the  averments  of  the 
cross  complaint,  it  seems  to  us,  that  William  Loveless,  not- 
withstanding such  deed,  died  seized  of  the  land  in  contro- 
versy ;  that  the  appellees  took  their  title  to  such  land,  not 
under  the  deed,  but  by  descent ;  and  that  they  were  not  en- 
titled to  have  such  title  quieted  as  against  the  administrator 
of  such  decedent.     Our  conclusion  is,  therefore,  that  the 
court  clearly  erred  in  overruling  the  demurrer  to  appellees* 
cross  complaint. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  any 
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of  the  other  errors  assigned,  or  to  decide  any  of  the  questions 
thereby  presented.  In  view,  however,  of  the  fact  that  the 
views  we  have  expressed  may  seem  to  be  in  conflict  with  many 
of  the  adjudged  cases  elsewhere,  it  may  not  be  improper  for 
us  to  notice  briefly  some  of  the  peculiar  features  of  the  case 
in  hand,  as  shown  by  the  record.  We  have  already  seen  that 
the  deed,  under  which  appellees  claim,  was  executed  more  than 
seven  years  prior  to  the  death  of  the  grantor,  William  Love- 
less, and  that  such  deed  was  never  recorded,  by  his  procure- 
ment or  otherwise,  in  the  recorder's  office  of  the  proper  county, 
until  about  three  weeks  after  his  death.  The  reservations  in 
the  deed  show  very  clearly  that  the  grantor  did  not  intend  it 
to  take  effect  or  become  operative  for  any  purpose  during  his 
natural  life.  It  is  apparent,  also,  that  the  grantor  had  control 
of  the  deed  at  all  times,  and,  long  after  its  execution,  claimed 
and  exercised  the  right  and  power  to  take  and  remove  it  from 
the  possession  of  the  first  depositary,  and  place  it  in  the  cus- 
tody of  another  person.  The  last  depositary,  George  RRash, 
was  a  witness  for  the  administrator  on  the  trial,  and  testified, 
substantially,  as  follows  :  Several  years  before  William  Love- 
less died  he  brought  a  sealed  package  and  handed  it  to  me, 
and  said,  "  take  care  of  this  for  me."  ( I  have  a  safe,  and  the 
whole  neighborhood  makes  a  depository  of  it.)  It  was  a  yel- 
low envelope,  legal  size,  sealed  up  and  endorsed  "  William 
Loveless'  papers.'^  He  gave  me  no  directions  at  all  about  the 
package,  only  left  it  to  be  taken  care  of  for  him ;  that  is  all 
he  said  to  me.  He  never  told  me  what  was  in  the  envelope ; 
and  I  didn't  know  at  the  time  of  his  death  what  it  contained. 
After  I  became  administrator  of  his  estate  I  opened  the  en- 
velope and  found  the  deed  in  it,  and  a  day  or  two  afterwards 
I  handed  it  to  the  grantees. 

The  record  shows  that  between  the  date  of  the  deed  and 
the  date  of  its  assumed  delivery,  after  the  death  of  the  grantor, 
he  became  and  died  insolvent,  and  the  rights  of  his  general 
creditors,  and  of  his  administrator  as  their  representative,  in- 
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tervened  and  attached  to  the  real  estate  in  controversy.  Man- 
ifestly, the  deed  of  such  real  estate,  assuming  that  the  last 
depositary  had  the  right,  after  the  grantor^s  death,  to  hand  it 
to  the  grantees,  could  only  be  upheld  by  invoking  the  aid  of 
the  doctrine  of  relation.  It  has  been  held,  however,  and  cor- 
rectly so,  we  think,  that  the  doctrine  of  relation  shall  not  be 
suflFered  to  prevail  to  the  wrong  or  injury  of  intervening  cred- 
itors. Thus,  in  Goodsdl  v.  Stinson,  7  Blackf.  437,  this  court 
said  :  "  The  delivery  of  a  deed  is  an  essential  requisite  to  its 
validity,  and  it  is  from  the  delivery  that  the  deed  takes  effect. 
A  deed  may  be  delivered  to  a  third  person  even  a  stranger, 
for  the  benefit  of  the  grantee,  and  if  he  afterwards  assent  to 
the  act,  the  deed  will  take  effect  from  the  date  of  its  delivery, 
unless  the  rights  of  third  persons  should  be  affected  by  it.  In 
that  event  the  doctrine  of  relation  would  not  apply,  for  it  is 
a  general  rule  that  it  shall  not  be  permitted  to  apply  so  as  to 
do  wrong  to  strangers ;  as  between  the  parties  to  the  deed,  it 
may  be  adopted  for  the  advancement  of  justice."  The  case 
cited  was  approved  and  followed,  upon  the  point  under  con- 
sideration, in  Woodbury  v.  Fisher^  20  Ind.  387. 

Where  an  unrecorded  conveyance  of  real  estate  is  purely 
voluntary,  and  the  grantor  dies  insolvent  before  the  delivery 
of  the  conveyance  to  the  grantees  therein  named,  we  are  firmly 
of  the  opinion  that  the  doctrine  of  relation  can  not  be  in- 
voked or  permitted  to  give  validity  to  the  conveyance,  to  the 
prejudice  and  injury  of  the  administrator  and  creditors  of  the 
deceased  grantor. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
cross  complaint,  and  for  ftirther  proceedings  not  inconsistent 
with  this  opinion. 

Filed  Not.  25, 1884.    Petition  for  a  rehearing  oyerruled  Jan.  28, 1885. 
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No.  11,306. 

Joab  et  al.  v.  Sheets. 

Habeas  Corpus. — PnuAice. — Where  exceptions  are  sustained  to  the  return 
to  a  writ  of  habeas  corpusj  and  no  further  return  is  made,  the  verified  pe- 
tition for  the  writ  showing  facts  sufficient,  the  prisoner  may  be  discharged 
from  restraint  without  further  evidence. 

Divorce.— Oa«/ody  of  Children, — Where,  upon  granting  a  divorce,  the  cus- 
tody of  a  child  is  given  to  the  wife,  with  directions  forbidding  its  re- 
moval from  the  court's  jurisdiction,  a  disregard  of  such  directions  does 
not  per  se  give  the  father  a  right  to  such  custody. 

From  the  Superior  Court  of  Vigo  County. 

J.  N.  Pierce,  C.  F.  McNutt,  J.  G.  McNuU,  8.  C.  Davis,  S. 
B.  Davis,  T.  W.  Harper ,  S.  R.  liammell  and  M.  M,  Joab,  for 
appellants. 

8.  C.  Stimson  and  R,  B,  Stimson,  for  appellee. 

NiBLACK,  J. — This  was  a  proceeding  upon  a  petition  for  a 
writ  of  habeas  corpus,  which  was  filed  in  the  court  below  on 
the  4th  day  of  September,  1883. 

The  petition,  which  was  supported  by  the  oath  of  the  peti- 
tioner, stated  that  at  the  March  term,  1883,  of  the  superior 
court  of  Vigo  county,  she,  under  the  name  of  Alice  H.  Joab, 
applied  for  a  divorce  from  her  husband  Michael  M.  Joab,  and 
that,  on  the  sixty-second  judicial  day  of  said  term,  that  is  to 
say,  on  the  15th  day  of  May,  1883,  a  divorce  was  decreed  to 
her,  and  the  bonds  of  matrimony  theretofore  existing  between 
her  and  the  said  Michael  M.  Joab  were  thereby  dissolved; 
that  the  custody  of  Albert  Joab,  the  infant  son  of  the  plain- 
tiff, and  defendant  in  that  suit,  was  awarded  to  the  petitioner 
by  the  court,  and  her  name  was  changed  from  Alice  H.  Joab 
to  Alice  H.  Sheets ;  that  the  said  Michael  M.  Joab  had,  since 
the  order  and  decree  concerning  the  custody  of  said  infant 
child  had  been  entered,  as  above  stated,  unlawfiilly  and  with 
force  and  violence,  taken  said  in&nt  child,  then  about  two 
years  and  eight  months  old,  from  the  custody  of  the  peti- 
tioner and  placed  him  under  the  care  of  Columbus  Joab  and 
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Meda  Joab,  made  co-respondents  with  him,  the  suid  Michael, 
by  all  of  whom  said  infant  child  was  restrained  of  his  liberty 
in  the  city  of  Terre  Ha^te,  in  said  county  of  Vigo. 

A  writ  of  habeas  corpus,  directed  to  the  respondents,  and 
appellants  here,  was  issued,  and,  after  bringing  the  child  into 
court,  the  respondents  moved  to  quash  the  writ  for  the  alleged 
insufficiency-of  the  petition,  but  their  motion  w^as  overruled. 

They  then  made  return  to  the  writ  that  the  said  Michael 
M.  Joab,  in  whose  right  the  child  was  detained,  was  the  father 
of  said  child ;  that  the  decree  of  divorce,  mentioned  in  the 
petition,  awarded  to  the  petitioner  the  custody  of  such  child 
only  until  the  15th  day  of  December,  1885,  after  wjiich  such 
custody  was  to  be  transferred  to  the  said  Michael,  as  the 
father  of  the  child ;  that,  in  the  mean  time,  the  petitioner 
was  prohibited  from  taking  the  child  out  of  the  jurisdiction 
of  the  court  without  the  court's  leave;  that  while  the  child 
remained  in  the  custody  of  the  petitioner,  the  privilege  of  visit- 
ing and  taking  him  out  riding  or  walking,  at  all  reasonable 
hours,  for  not  more  than  a  half  day  at  a  time,  was  expressly 
reserved  to  the  said  Michael  by  one  of  the  provisions  of  the 
decree  of  divorce;  that  afterwards,  and  while  she  was  in  pos- 
session of  said  child  under  said  decree,  and  in  utter  disregard 
of  the  inhibition  imposed  by  it,  the  petitioner  carried  the 
child  out  of  the  jurisdiction  of  the  said  superior  court  of  Vigo 
county,  and  so  detained  the  same  for  a  period  of  ten  days, 
without  the  leave  of  said  court,  whereby  the  said  Michael 
was  unlawfully  deprived  of  the  privilege  of  visiting  and  en- 
joying the  society  of  his  said  child  for  that  space  of  time; 
that  afterwards,  on  the  16th  day  of  August,  1883,  the  peti- 
tioner, having  deliberately  planned  and  arranged  to  remove 
the  child  out  of  Vigo  county,  and  into  the  State  of  Illinois, 
without  leave  of  court,  with  the  intention  of  residing  in  that 
State  with  the  child  for  an  indefinite  time,  and  with  the  in- 
tention of  depriving  the  said  Michael  of  the  privilege  of  vis- 
iting said  child  without  great  trouble  and  inconvenience^ 
proceeded  with  the  child  to  the  Union  depot  in  the  morning 
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about  7  o'clock,  and  went  on  board  of  a  train  of  cars  which 
was  then  about  to  leave  for  the  said  State  of  Illinois ;  that 
the  said  Michael,  having  a  short  time  previously  heard  of 
the  petitioner's  intention  of  leaving  this  State  and  taking  the 
child  with  her,  went  also  on  board  of  said  train  when  it  was  on 
the  point  of  starting,  and  without  force  or  violence  took  said 
child  into  his  own  custody,  and  has  ever  since  retained  the 
custody  thereof  in  said  county  of  Vigo,  taking  proper  care 
of  such  child,  and  making  suitable  provision  for  his  comfort 
and  maintenance;  that,  at  that  time,  the  judges  of  the  cir- 
cuit and  superior  courts  of  Vigo  county,  respectively,  were 
both  absent  from  said  county,  and  neither  one  of  said  courts 
was  in  session ;  that  the  taking  and  detention  of  said  child 
by  the  said  Michael,  as  above  stated,  was  the  taking  and  de- 
tention complained  of  by  the  petitioner;  that,  by  reason  of 
the  premises,  the  petitioner  had  forfeited  all  right  to  the  cus- 
tody of  the  child,  and  that,  in  consequence,  the  said  Michael, 
as  the  father  thereof,  had  become  entitled  to  the  care,  control 
and  guardianship  of  the  same. 

The  petitioner  excepted  to  the  return,  for  alleged  insuffi- 
ciency of  the  facts  to  constitute  a  cause  for  the  further  deten- 
tion .of  the  child  by  the  respondents,  and  the  court  sustained 
her  exception. 

The  respondents  declining  to  make  further  return  to  the 
writ,  the  court,  without  requiring  or  hearing  any  evidence  to 
sustain  the  allegations  of  the  petition,  ordered  that  the  child 
Albert  Joab  be  discharged  from  the  custody  of  the  respon- 
dents and  restored  to  the  petitioner.  The  respondents  there- 
upon immediately  prayed  an  appeal  to  this  court,  and,  with- 
out surrendering  the  possession  of  the  child,  tendered  an 
appeal  bond  for  the  approval  of  the  court.  The  petitioner 
objected  to  the  approval  of  the  appeal  bond,  or  to  the  re- 
spondents being  otherwise  permitted  to  consummate  their  ap- 
peal, until  the  child  was  surrendered  to  her  in  compliance 
with  the  order  of  the  court,  but  the  court  overruled  the  pe- 
titioner's objection,  and  approved  the  appeal  bond. 
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The  respondents,  appealing,  have  assigned  errors  upon  the 
record  which  may  be  reduced  to  three  specifications : 

First  Error  in  overruling  the  motion  to  quash  the  writ  of 
habeas  corpus. 

Second.  Error  in  sustaining  the  exception  to  the  return  to 
the  writ. 

Third,  Error  in  ordering  the  discharge  of  the  child  from 
the  custody  of  the  appellants,  without  requiring  the  produc- 
tion of  evidence  to  sustain  the  allegations  of  the  petition. 

The  only  objection  urged  to  the  sufficiency  of  the  petition 
is,  that  no  copy  of  the  decree  of  divorce  was  filed  with  it. 
But,  while  a  judgment  or  decree  may  be  considered  and  treated 
as  a  contract  between  the  parties  for  some  purposes,  neither 
one  is  a  written  instrument  within  the  meaning  of  section  362 
of  R.  S.  1881,  and  hence  no  copy  need  be  filed  with  a  com- 
plaint based  upon,  or  to  enforce,  a  judgment  or  decree.  Sears 
v.  Dessar,  28  Ind.  472;  McSweeney  v.  Carney,  72  Ind.  430; 
Goble  V.  Dillon,  86  Ind.  327  (44  Am.  E.  308).  We  see  nothing 
in  this  case  which  ought  to  take  it  out  of  the  general  rule 
recognized  by  the  authorities  cited,  and,  for  that  reason,  we 
assume  that  the  court  did  not  err  in  overruling  the  motion  to 
quash  the  writ  of  habeas  corpus. 

In  support  of  the  second  specification  of  error,  it  is  claimed 
that  the  facts  stated  in  the  return  to  the  writ  showed  that  the 
appellee  had,  by  her  disregard  of  the  order  of  court  prohib- 
iting her  from  taking  the  child  out  of  its  jurisdiction,  and  her 
planning  to  still  further  disregard  such  order,  forfeited  her 
right  to  the  custody  of  the  child ;  that,  at  all  events,  as  the 
appellee  was  first  at  fault,  she  was,  and  still  is,  not,  on  equit- 
able principles,  as  illustrated  by  the  case  of  a  suit  for  a  spe- 
cific performance  of  a  contract,  in  a  position  to  enforce  against 
her  late  husband,  as  the  defendant  in  the  divorce  suit,  a  strict 
compliance  with  the  terms  of  the  decree  concerning  the  cus- 
tody of  the  child. 

In  reply  to  that  argument,  it  may  first  be  said  that  this  was 
a  proceeding  to  enforce  a  strictly  legal  right,  and  hence  one 
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to  which  distinctly  equitable  principles  did  not  apply.  In  the 
next  place,  the  question  of  the  custody  of  the  child  was  one 
in  which  the  rights  of  the  child  were  primarily  involved,  and 
where  those  of  his  parerifs  were  of  secondary  consideration 
merely.  Church  Habeas  Corptis,  section  442  and  notes  to  sec- 
tions 444  and  446. , 

The  court,  as  incidental  to  the  proceedings  for  a  divorce, 
made  an  order  fixing  the  staiua  of  the  child  as  between  his 
parents,  and  prescribing  definite  directions  as  to  the  details 
of  his  custody.  That  order  was  made  presumably  for  the 
child's  benefit,  and  was,  and  still  is,  one  which  he  is  entitled 
to  have  executed  in  all  its  details.  It  also  became  a  binding 
order  upon  the  parties  to  the  divorce  suit  until  modified  or  set 
aside,  for  cause  shown,  by  some  subsequent  or  supplemental 
proceedings  in  the  same  cause.  Williams  v.  Williams,  13  Ind. 
523;  Baily  v.  Schrader,  34  Ind.  260;  Bush  v.  Bxish,  37  Ind. 
164;  Sullivan  v.  Tjcarnedy  49  Ind.  252 ;  Church  Habeas  (hr- 
pusy  sections  387,  450. 

Lastly,  there  is  a  manifest  difference  between  the  existence 
of  facts  upon  which  a  forfeiture  might  be  declared,  and  the 
judicial  declaration  of  a  forfeiture  upon  proceedings  instituted 
for  the  purpose  of  obtaining  such  a  declaration.  The  alleged 
misconduct  of  the  appellee  in  having  disregarded,  and  in 
planning  for  the  further  disregard  of  some  of  the  provisions 
in  the  decree  of  divorce,  concerning  the  custody  of  the  child, 
might  have  afforded  some  reason  for  the  modification  of,  or 
some  change  in,  those  provisions  in  a  direct  proceeding  to  that 
end,  but  it  did  not  of  itself  work  a  forfeiture  of  any  of  the 
appellee^s  rights  or  responsibilities  under  the  decree.  Con- 
ceding the  truth  of  the  alleged  misconduct  on  her  part,  it  made 
the  appellee  simply  and  only  liable  to  an  attachment  for  a 
contemptuous  disregard  of  the  authority  of  the  court  granting 
the  decree  of  divorce,  and  to  be  dealt  with  as  is  usual  in  similar 
cases  of  contempt  for  refusing  to  comply  with  orders  of  court. 
DeManneville  v.  DeManneville,  10  Vesey  Jr.  52 ;  Wkiti^m  v. 
SkUe,  36  Ind.  196;  Cook  v.  Citizens  Nat'lBank,  73  Ind.  256. 
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The  court  did  not,  therefore,  err  in  sustaining  the  appel- 
lee's exception  to  the  return  of  the  appellants  to  her  petition. 

At  the  hearing  in  a  habeas  corpus  case  the  court  acts  sum- 
marily upon  the  facts  before  it,  whether  admitted  by  the 
pleadings  or  established  by  evidence,  and  even  ex  parte  affi- 
davits are  sometimes  treated  as,  or  received  in,  evidence  in 
such  a  case  on  account  of  the  summary  nature  of  the  pro- 
ceeding. The  petition  in  this  case,  having  been  verified  by 
the  oath  of  the  appellee,  made  a  sufficiently  strong  prima 
fade  case  to  entitle  her  to  have  a  writ  of  habeas  corpus  is- 
sued to  the  appellants,  and  to  require  them  to  answer  as  to 
facts  charged  by  her. 

When,  therefore,  the  appellants  refused  to  make  further  re- 
turn to  the  writ,  it  was  the  equivalent  of  an  admission,  on 
their  part,  that  all  the  fiicts  were  before  the  court,  and  that 
they  were  consequently  unable  to  add  anything  material  to 
what  had  been  already  stated  by  the  parties  respectively. 

Under  such  circumstances,  the  court  was  justified  in  decid- 
ing summarily,  and  in  ordering  the  discharge  of  the  child 
from  the  custody  of  the  appellants,  without  requiring  formal 
proof  to  support  the^  allegations  of  the  petition.  R.  S.  1881, 
section  1117.  Besides,  we  think  it  may  be  safely  stated,  as  a 
rule  of  practice  in  habeas  corpus  cases,  that  where  the  re- 
spondent failed  to  deny,  or  to  otherwise  controvert  the  mat- 
ters charged  in  the  petition,  the  court  may  summarily  render 
judgment  against  him  upon  the  theory  that  the  sworn  state- 
ments of  the  petition  are  in  legal  effect  admitted  to  be  true. 
There  might  be  cases  arising  which  would  necessarily  con- 
stitute exceptions  to  this  rule,  but  none  such  occur  to  us  at 
the  moment  as  likely  to  arise.  We  must  not  by  this,  however, 
be  understood  to  mean  that  the  court  may  not,  in  any  case, 
compel  a  return  to  be  made  to  a  writ  of  habeas  corpus,  when 
necessary  to  get  all  the  facts  before  the  court,  or  for  the 
proper  administration  of  justice  in  any  respect. 

The  appellee  has  assigned  cross  error  upon  the  action  of 
the  court  in  approving  the  appeal  bond,  and  permitting  the 
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appellants  to  perfect  their  appeal^  without  first  surrendering 
the  possession  of  the  child,  as  ordered  by  the  court. 

Whether  this  cross  error  would  have,  in  any  event,  presented 
any  practical  or  material  question  for  our  consideration,  we 
need  not  now  inquire,  as  the  view  we  have  taken  of  the  case 
in  other  respects  renders  such  an  inquiry  unnecessary.  We 
may  remark,  however,  that  pending  the  preliminary  exami- 
nation of  the  cause,  as  well  as  during  the  hearing,  the  child 
was,  in  legal  contemplation,  in  the  custody  of  the  court,  and 
at  all  times  subject  to  its  order  from  day  to  day,  and  that 
hence  the  fair  inference  is  that  the  child  was  still  under  the 
control  of  the  court,  though  actually  in  the  possession  of  the 
appellants  at  the  time  the  appeal  bond  was  approved.  Hurd 
Habeas  Corpus,  304,  319;   Gamer  y.  Gordon,  41  Ind.  92. 

The  judgment  is  affirmed,  with  costs. 
Filed  Nov.  25, 1884.    Petition  for  a  rehearing  overruled  March  12, 1885. 


No.  11,271. 

Goddin  v,  Neal. 


Bankbuptcy. — Discharge. — Trusi  and  Trustee. — A  judgment  on  a  demand 
for  money  had  and  received,  not  shown  to  have  been  based  on  a  technical 
or  express  trust,  is  barred  by  a  discharge  in  bankruptcy. 

From  the  Superior  Court  of  Marion  County. 
H.  Dailey,  W.  N.  Pickerill,  J.  E.  McDonald,  J.  M.  Butler 
and  A.  L.  Mason,  for  appellant. 

J.  C.  Denny  and  L  L.  Bloomer,  for  appellee. 

Franklin,  C. — Appellant  sued  appellee  upon  a  judgment 
rendered  in  the  court  of  common  pleas  in  Jefferson  county, 
Kentucky. 

The  defendant  pleaded  a  subsequent  discharge  in  bank- 
ruptcy. The  plaintiff  replied  that  the  judgment  was  upon  a 
debt  of  trust,  and  not  discharged  by  the  bankrupt  law.     A 
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demurrer  was  overruled  to  the  reply.  There  was  a  trial  by 
the  court^  finding  for  the  defendant^  and^  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  defendant.  An  ap- 
peal was  taken  to  the  general  term  of  the  superior  court, 
where  the  judgment  of  the  special  term  was  affirmed,  and  the 
cause  appealed  to  this  court. 

The  error  assigned  here  is  that  the  court  in  general  term 
erred  in  affirming  the  judgmei^t  of  the  special  term;  and  tlie 
error  that  was  assigned  in  the  special  term  was,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  The  reasons 
stated  for  a  -aew  trial  were,  that  the  finding  of  the  court  was 
contrary  to  law,  and  not  supported  by  sufficient  evidence. 

There  is  no  question  before  us  in  relation  to  the  sufficiency 
of  the  pleadings.  The  objections  to  the  complaint,  elaborately 
discussed  by  appellee's  counsel,  as  claimed  to  arise  under  the 
overruling  of  the  demurrer  to  the  reply,  have  not  been  brought 
before  us  by  any  assignment  of  cross  errors,  and  can  not  be 
considered  in  this  court. 

The  only  questions  for  us  to  consider  under  the  assignment 
of  error  are  as  to  the  sufficiency  of  the  evidence  and  the  le- 
gality of  the  finding. 

The  only  evidence  introduced  upon  the  trial  was  the  tran- 
script of  the  judgment,  pleadings  and  proceedings  in  the 
common  pleas  court  of  Jefferson  county,  Kentucky,  the  sub- 
sequent discharge  in  bankruptcy,  and  the  schedule  filed  by 
the  defendant  in  the  bankruptcy  court  of  the  debts  that  he 
asked  to  be  discharged  from,  which  schedule  included  the 
plaintiff's  judgment. 

The  judgment  shows  nothing  about  its  being  for  a  debt  of 
trust,  and  it  is  insisted  by  appellee  that  in  an  action  upon  an 
ordinary  judgment  for  a  debt,  the  court  can  not  go  behind  the 
judgment  to  inquire  into  the  nature  of  the  indebtedness;  that 
the  old  debt  has  been  merged  into  the  judgment,  and  becomes 
a  new  one,  and  must  stand  or  fall  in  its  new  character. 

Without  discussing  or  deciding  this  question,  we  do  not 
think  that  the  facts,  as  alleged  in  the  complaint  upon  which 
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the  judgment  in  Kentucky  was  rendered,  make  the  debt  odc 
of  trust,  such  as  is  exempt  from  the  operation  of  the  bank- 
rupt law.  According  to  the  allegations  of  said  complaint,  the 
debt  grew  out  of  a  collision  of  two  steamboats  upon  the  Mis- 
sissippi river,  owned  by  the  respective  parties,  in  which  plain- 
tiff's  boat  was  badly  injured,  and  defendant's  boat  assisted  in 
saving  the  cargo  of  plaintiff's  boat. 

To  adjust  all  matters  between  them  growing  out  of  the  col- 
lision, it  was  agreed  that  it  should  be  submitted  to  the  Under- 
writers, at  New  Orleans,  as  to  how  much  the  defendant  should 
be  allowed  as  salvage  for  assisting  in  saviug  the  cargo,  and 
how  much  the  plaintiff  should  be  allowed  for  the  injury  to 
his  boat.  The  parties  further  agreed  that  whatever  should 
be  allowed  the  plaintiff  for  the  injury  to  his  boat  should  be 
first  taken  from  the  amount  allowed  defendant  for  assisting  in 
saving  the  cargo,  and  the  balance  allowed  defendant  should 
be  equally  divided  between  them ;  that  the  balance  allowed 
the  defendant  over  and  above  the  claim  allowed  the  plaintiff 
was  $9,915;  that  the  defendant  collected  from  the  Under- 
writers the  whole  amount  of  said  balance,  and  refused  to  pay 
the  plaintiff  any  part  thereof.  Upon  the  plaintiff's  claim  for 
one-half  of  said  balance,  the  judgment  in  Kentucky  was  ren- 
dered by  default. 

The  bankruptcy  act  of  1867,  section  5117,  R.  8.  U.  S.,  pro- 
vides :  "  No  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
at^ting  in  any  fiduciary  character,  shall  be  discharged  by  pro- 
ceedings in  bankruptcy." 

This  statute,  in  the  case  of  DuPont  v.  Beck,  81  Jnd.  271, 
was  held  "  to  be  construed  as  including  in  the  class  of  '  fidu- 
ciary '  debts  technical  trusts  only,  and  not  those  implied  by 
law  from  contracts  of  agency  or  bailment."  See  authorities 
therein  referred  to.  In  the  claim  under  consideration  we  see 
nothing  of  the  nature  of  a  technical  or  express  trust,  or  of  a 
"  fiduciary "  character.  The  claim  for  salvage  was  allowed 
the  defendant  in  his  own  name ;  the  Underwriters  were  not 
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partiefi  to  the  agreement  to  divide  the  balance  of  defendant's 
claim;  after  deducting  the  plaintiff's  claim  the  defendant  re- 
ceived such  as  all  rightfully  coming  to  him  from  such  Un- 
derwriters ;  and  if  he  afterwards  failed  to  keep  an  agreement 
to  pay  the  plaintiff  one-half  thereof^  it  was  no  more  than  a 
breach  of  any  other  kind  of  agreement  would  be.  True,  it 
may  be  bad  fiiith  to  violate  any  kind  of  agreement,  but  that 
is  not  what  is  contemplated  by  the  bankruptcy  statute. 

There  is  no  indication  of  any  bad  faith  in  the  bankruptcy 
proceedings.  Plaintiff's  judgment  was  included  in  defend- 
ant's schedule  of  unsecured  creditors,  from  which  he  asked  to 
be  discharged  in  bankruptcy.  Plaintiff's  residence  was  given 
therein,  and  he  was  doubtless  notified  of  the  fact.  There  w^ 
an  adjudication  thereon,  and  the  defendant  was  discharged 
from  such  indebtedness. 

We  think  the  evidence  sustained  the  finding  of  the  court, 
and  that  the  finding  was  not  contrary  to  law.  There  was  no 
error  in  the  superior  court  in  general  term  in  affirming  the 
judgment  in  special  term.  The  judgment  of  the  general 
term  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  lower  court  in  general 
term  be  and  the  same  is  in  all  things  affirmed,  with  costs. 

Filed  Oct.  9, 1884. 

On  Petition  for  a  Rehearing. 

Frankun,  C. — Appellant,  in  his  petition  for  a  rehearing, 
insists  that  this  court  erred  in  the  opinion  herein,  in  holding 
that  the  evidence  did  not  show  that  the  fund  herein  sued  for 
was  a  trust  fund,  and  exempt  from  the  operation  of  the 
bankrupt  law.  The  only  question  presented  is  as  to  the  suf- 
ficiency of  the  evidence.  The  only  evidence  introduced  was 
a  transcript  of  the  proceedings  and  judgment  in  Kentucky, 
upon  which-^is  suit  is  brought,  and  a  transcript  of  the  pro- 
ceedings in  the  bankruptcy  court  in  Indiana. 
Vol.  99.-22 


338  SUPREME  COURT  OF  INDIANA, 

Goddin  v.  Neal. 

■  .     .  ,  . ^ » 

The  judgment  says  nothing  about  the  nature  of  the  fund 
upon  which  it  was  rendered;  and  whether  it  was  a  merger  of 
all  previous  contracts  or  not  need  not  be  decided,  and  we  de- 
cide nothing  in  relation  to  that  question. 

If  the  appellant  is  permitted  to  go  behind  the  judgment 
and  inquire  into  the  nature  of  the  claim  sued  upon,  there  is 
still  a  failure  in  the  evidence  to  show  it  to  be  a  trust  fund. 

The  complaint  upon  which  the  Kentucky  judgment  was 
rendered  by  default  consisted  of  two  paragraphs.  The  first 
a  specific  one,  attempting  to  set  out  the  facts ;  the  second  was 
a  common  count  for  money  had  and  received.  The  alleged 
facts  in  the  first  are  set  out  in  the  original  opinion,  and  are 
therein  stated  as  favorably,  if  not  more  favorably  to  appel- 
lant than  the  averments  of  the  first  paragraph  warrant ;  and 
they  still  fail  to  show  the  claim  to  be  a  trust  fund  as  is  shown 
in  the  original  opinion,  and  is  sustained  by  the  authority  in 
the  case  of  DuPord  v.  Beck,  81  Ind.  271. 

The  same  view  is  taken  of  this  question  in  the  ease  of  Neal 
V.  Clark,  95  U.  S.  704,  and  in  which  the  court  approved 
the  same  construction  of  the  bankruptcy  act  of  1841  as  given 
in  the  case  of  Chapman  v.  Forsyfh,  2  How.  202,  in  which 
the  court  says :  "  If  the  act  embrace  such  a  debt,  it  will  be 
difficult  to  limit  its  application.  It  must  include  all  debts 
arising  from  agencies;  and  indeed  all  cases  where  the  law 
implies  an  obligation  from  the  trust  reposed  in  the  debtor. 
Such  a  construction  would  have  left  but  few  debts  on  which 
the  law  could  operate.  In  almost  all  the  commercial  transac- 
tions of  the  country,  confidence  is  reposed  in  the  punctuality 
and  integrity  of  the  debtor,  and  a  violation  of  these  is,  in  a 
*commercial  sense;  a  disregard  of  a  trust.  But  this  is  not  the 
relation  spoken  of  in  the  first  section  of  the  act." 

The  foregoing  language  we  think  alike  applicable  to  the 
proper  construction  of  all  the  bankruptcy  laws  passed  subse- 
quent to  that  of  1841.  But  the  complaint  was  composed  of 
the  common  count  as  well  as  the  specific  paragraph ;  and  this 
court  can  not  determine  whether  the  judgment  was  rendered 
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upon  the  common  count  or  the  specific  paragraph  in  the  com- 
plaint, or  both.  If,  upon  the  common  count,  there  can  be 
no  pretence  that  there  was  any  evidence  even  tending  to  show 
that  the  claim,  upon  which  the  Judgment  was  rendered,  was 
for  a  trust  fund. 

The  bankruptcy  proceedings  included  this  judgment,  and 
the  defendant  was  discliarged  from  all  liability  therefor.  We 
think  the  evidence  supported  the  finding  of  the  court,  and 
the  petition  for  a  rehearing  ought  to  be  overruled. 

Pbk  Curiam. — It  is  therefore  ordered,  that  the  petition 
for  a  rehearing  be  overruled. 

Filed  Jan.  23, 1885. 


No.  11,829. 

Lake  et  al.  v.  Lake. 


Feaudttxent  Conveyance. — Assumpnt. — Trial. — Equity, — ^Where  a  com- 
plaint, as  in  assumpsit,  is  to  recover  a  snm  of  money,  and  also  to  sub- 
ject certain  lands  fraudulently  conveyed  to  the  payment  of  the  judg- 
ment, the  latter  branch  of  the  case  is  not,  under  section  409,  B.  S.  1881, 
triable  by  jury,  and  such  a  trial  is  fatal  error. 

AasiGNMENT  OF  Erbor. — Where  two  or  more  appellants  assign  error 
jointly,  any  error  assigned  which  is  good  only  as  to  one  of  the  appellants 
will  not  be  available. 

From  the  Morgan  Circuit  Court. 

G.  A.  Adams  and  J.  8.  Newby ,  for  appellants. 

W.  R.  Harrison  and  W.  E.  McGord,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  complained  of  the  appel- 
lants in  two  paragraphs.  The  first  paragraph  alleges  that 
the  defendant  Elizabeth  Lake,  Sr.,  being  indebted  to  the 
plaintiff  in  the  sum  of  $500,  conveyed  to  her  co-defendant 
Greorge  Lake  eighty  acres  of  land,  without  consideration,  with 
intent  to  defraud  the  plaintiff  and  other  creditors ;  that  said 
George  Lake  received  said  conveyance  with  knowledge  of 
said  fraudulent  intent,  and  that  said  Elizabeth  Lake,  Sr.,  has 
no  other  property  out  of  which  said  debt  can  be  made. 
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The  second  paragraph  alleges  that  said  Elizabeth  Lake,  Sr.^ 
on  January  1st,  1884,  being  indebted  as  aforesaid,  conveyed 
to  said  George  Lake  eighty  acres  of  land  without  other 
consideration  than  his  agreement  for  her  subsequent  support 
and  maintenance ;  that  when  said  conveyance  was  made  she 
had  no  other  property  subject  to  execution  of  which  said 
George  Lake  had  notice. 

The  complaint  demands  judgment  against  said  Elizabeth 
Lake,  Sr.,  for  $500,  and  that  the  land  be  sold  to  satisfy  the 
debt,  and  all  other  proper  relief.  The  defendants  answered 
jointly  in  four  paragraphs,  viz.: 

1.  The  general  denial. 

2.  Set-off. 

3.  Payment. 

4.  The  statute  of  limitations  of  six  years. 

The  plaintiff  replied  in  denial.  The  court  awarded  a  trial 
by  jury,  the  defendants  objecting  thereto  and  excepting,  but 
the  parties  afterwards  agreed  to  a  trial  by  eight  jurors.  The 
jury  returned  a  verdict  for  the  plaintiff  for  $125,  and  with 
their  verdict  they  returned  interrogatories  submitted  to  them 
by  the  court,  and  their  answers  to  the  same. 

The  defendants  separately  moved  for  judgment  in  their 
fiivor  upon  the  answers  to  the  interrogatories.  These  motions 
wereoverruled.  The  defendants  separately  moved  for  a  vtnirt 
de  novo.  These  motions  were  overruled.  The  defendants  also 
moved  separately  for  a  new  trial  and  in  arrest  of  judgment, 
and  these  motions  were  overruled. 

A  personal  judgment  was  rendered  on  the  verdict  against 
the  said  Elizabeth  Lake,  Sr.,  with  a  decree  that  the  land  con- 
veyed as  aforesaid  be  sold  to  satisfy  the  judgment.  The  rec- 
ord states  that  the  defendant  Gfeorge  Lake  "excepted  to  the 
finding  and  judgment/'  The  defendants  appealed.  They  as- 
sign errors  jointly  as  follows : 

1.  Granting  a  trial  by  jury. 

2.  That  the  first  paragraph  of  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
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3.  That  the  second  paragraph  of  the  complaint  does  not 
state  &ct8  sufficient,  etc. 

4.  Error  in  giving  to  the  jury  instructions  numbered  from 
1  to  17,  inclusively. 

5.  Error  in  overruling  the  motion  of  the  said  Elizabeth 
Lake,  Sr.,  for  judgment  in  her  favor  on  the  answers  to  the 
interrogatories. 

6.  Error  in  overruling  the  motion  of  the  defendant  George 
Lake  for  judgment  in  his  favor  on  the  answers  to  the  inter- 
rogatories. 

7.  Overruling  the  motion  of  said  Elizabeth  for  a  venire 
denovo. 

8.  Overruling  the  motion  of  said  Greorge  Lake  for  a 
venire  de  novo. 

9.  Overruling  the  motion  of  said  Elizabeth  for  a  new 
trial. 

10.  Overruling  the  motion  of  said  George  Lake  for  a  new 
trial. 

11.  Overruling  the  motion  of  said  Elizabeth  in  arrest  of 
judgment. 

12.  Overruling  the  motion  of  said  George  Lake  in  arrest 
of  judgment. 

13.  Rendering  a  personal  judgment  against  said  Elizabeth 
when  the  verdict  was  against  both  the  defendants. 

14.  Rendering  judgment  subjecting  the  lands  of  George 
Lake  to  sale  to  satisfy  the  judgment  against  said  Elizabeth. 

There  was  no  demurrer  to  the  complaint  or  either  of  its 
paragraphs.  The  second  and  third  specifications  of  error,  each 
of  which  alleges  insufficiency  of  facts  as  to  a  single  paragraph 
of  the  complaint,  present  no  question. 

The  statute,  R.  S.  1881,  section  343,  provides  that  the  suf- 
ficiency of  the  complaint,  as  a  whole,  may  be  questioned  for 
the  first  time  in  this  court  on  appeal  by  a  proper  assignment 
of  error,  but  the  sufficiency  of  separate  paragraphs  of  the 
complaint  can  not  be  thus  questioned.  Warner  \.  Wagner^ 
73  Ind.  135;  Higgins  v.  Kendall,  73  Ind.  522;  McCalUster 
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V.  Mount,  73  Ind.  559 ;  Trammel  v.  Ckipman,  74  Ind.  474  ; 
Schuff  V.  Ransom,  79  Ind.  458 ;  Carr  v.  State,  ex  rel,,  81  Ind. 
342 ;  Haymond  v.  Saucer,  84  Ind.  3. 

A  number  of  defective  assignments  can  not  be  combined 
to  constitute  a  good  one,  any  more  than  several  insufficient 
paragraphs  of  a  complaint  can  be  deemed  to  make  a  good 
complaint.  The  assignment  of  errors  is  in  effect  the  appel- 
lants' complaint  in  this  court,  and,  like  the  paragraphs  of  a 
complaint,  each  separate  specification  must  in  itself  state  a 
sufficient  cause  for  reversing  the  judgment.  Trammel  v.  Chip- 
man,  supra. 

The  fourth  specification  of  the  assignment  of  errors  is  that 
the  court  erred  in  its  instructions.  This  is  not  an  available 
assignment  of  error.  Breckenridge  v.  McAfee,  54  Ind.  141. 
All  of  the  remaining  specifications  of  error,  except  the  first, 
allege  errors  against  one  of  the  defendants.  A  joint  assign- 
ment of  errors,  with  specifications  against  a  single  defendant, 
presents  no  question.  Boyd  v.  Pfeifer,  95  Ind.  599 ;  Owen 
V.  Cooper,  46  Ind.  524;  Durham  v.  Craig,  79  Ind.  117; 
Eichbredt  v.  Angerman,  80  Ind.  208 ;  Towell  v.  Holhoeg,  81 
Ind.  154;  Feeney  v.  Mazelin,  87  Ind.  226. 

The  first  specification  of  error  is  that  the  court  erred  in 
granting  the  appellee  a  trial  by  jury  over  the  objection  of  the 
appellants.  A  part  of  the  relief  sought  by  the  complaint  was 
such  as  prior  to  June  18th,  1852,  could  be  granted  only  in  a 
court  of  equity.  Under  section  409,  IL  S.  1881,  such  causes 
must  be  tried  by  the  court. 

In  Hendricks  v.  Frank,  86  Ind.  278,  a  judgment  was  re- 
versed because  after  the  code  of  1881  took  effect  the  issues, 
in  a  suit  formerly  of  equitable  jurisdiction  exclusively,  were 
submitted  to  a  jury  for  trial  over  the  objection  and  exception 
of  the  appellants.  In  Evans  v.  Nealis,  87  Ind.  262,  the  court 
below,  in  a  cause  of  like  equitable  jurisdiction,  ordered  a 
jury  to  be  empanelled  to  try  the  questions  of  fact  in  the  case, 
and  the  jury  returned  a  special  verdict.  On  the  return  of 
the  verdict,  the  court  made  its  own  finding,  embracing  some 
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of  the  findings  of  the  jury,  and  also  stating  additional  facts, 
upon  which,  and  upon  the  information  furnished  by  the  spe- 
cial verdict,  the  court  rendered  its  judgment.  This  was  held  to 
be  substantially  in  accordance  with  section  409,  supra.  In 
Lake  Ericy  etc.,  R.  W.  Co.  v.  Origin,  92  Ind.  487,  it  was  held 
error  to  submit  such  an  equitable  cause  to  a  jury  for  trial  as 
an  action  at  law.  In  the  case  at  bar  the  court  below,  over 
the  objection  of  the  appellants,  submitted  the  issues  for  trial 
to  a  jury  as  in  an  action  at  law,  and  rendered  judgment  on 
the  verdict  of  the  jury.  For  this  error  the  judgment  must 
be  reversed. 

Pek  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded  for  a  new  trial. 
Filed  Jan.  9, 1885.    Petition  for  a  rehearing  overruled  March  12, 1885. 
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judgment;  and  the  agreement  of  a  prosecuting  attorney  can  not  confer  .         liiL-i^' 
the  right  to  appeal  from  an  interlocutory  judgment  against  the  defendant 
upon  demurrer  to  a  plea. 

From  the  Vigo  Circuit  Court. 
W.  E.  McLean,  for  appellant. 

F.  T.  Hordy  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

Elliott,  J. — The  appellant  was  tried  upon  a  charge  of 
larceny  and  acquitted.  This  judgment  was  sustained  by  this 
court  upon  the  ground  that  he  could  not  be  guilty  of  the  of- 
fence of  larceny  under  the  statute,  because  the  offence  charged 
constituted  embezzlement.  State  v.  Wingo,  89  Ind.  204.  The 
court  below,  upon  his  acquittal,  directed  that  he  be  taken  into 
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custody  on  the  latter  charge.  To  the  indictment  charging  the 
crime  of  embezzlement  the  appellant  pleaded  in  bar  the  former 
judgment  acquitting  him  of  larceny,  and  to  this  plea  the  de- 
murrer of  the  State  was  sustained,  but  no  final  judgment  was 
^  rendered.     The   prosecuting  attorney  signed  an  agreement 

stipulating  that  the  appellant  should  have  the  right  of  appeal, 
but  the  attorney  general  here  contends  that  we  can  not  en- 
tertain the  appeal,  because  there  was  no  final  judgment. 

Waiving  the  question  of  the  authority  of  the  prosecuting 
attorney  to  bind  the  State  by  such  an  agreement,  we  declare 
that  it  is  without  force,  for  the  reason  that  consent  can  not 
confer  jurisdiction  of  the  subject-matter  of  a  legal  controversy. 
It  is  a  familiar  principle  that  consent  can  not  invest  courts 
with  jurisdiction  of  the  subject-matter,  although  it  may  give 
jurisdiction  of  the  person.  Doctor  v.  Hartman,  74  Ind.  221. 
We  must,  therefore,  disregard  this  agreement,  and  ascertain 
whether  the  law  gives  jurisdiction  in  a  criminal  case  where 
there  is  no  final  judgment.  The  statute  provides  that  appeals 
may  be  taken  ''  in  the  manner  and  in  the  cases  prescribed 
herein,^'  and  that  "All  appeals  must  be  taken  within  one  year 

,  after  the  judgment  is  rendered."     In  another  place  it  is  pro- 

vided that  an  appeal  does  not  stay  execution.  R.  S.  1881, 
sections  1881,  1885,  1888.  These  provisions  evidently  con- 
template appeals  from  final  judgments,  and  do  not  allow  ap- 
peals from  rulings  made  upon  pleadings,  or  made  during  the 
trial.  Our  decisions  have  uniformly  declared  that  it  is  only 
from  final  judgments  that  appeals  will  lie.  In  the  case  of 
Miller  v.  State,  8  Ind.  325,  upon  which  appellant  relies,  it 
was  held  that  "A  cause  which  has  not  progressed  to  final  judg- 
ment, is  not  appealable  to  this  court."     The  court,  in  Farrd 

\  V.  State,  7  Ind.  345,  said,  that  "  The  148th  section  is  general, 

allowing  the  appeal,  as  a  matter  of  right,  where  judgment  is 
given  against  the  defendant.  This  has  reference  to  a  final 
judgment,  as  the  subsequent  sections,  particularly  the  161st, 
plainly  show."    A  similar  ruling  was  made  in  JReese  v.  Staie, 
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8  Ind.  416,  Woolley  v.  State,  8  Ind.  377,  Pigg  v.  State,  9  Ind. 
363,  StaU  V.  Ely,  11  Ind.  313,  State  v.  Spencer,  92  Ind.  115. 
We  have  no  jurisdiction  of  this  appeal,  and  will  not  con- 
sider any  of  the  questions  presented  by  the  ruling  on  the  de- 
murrer to  the  appellant^s  plea.  Appeal  dismissed. 
Filed  Jan.  6, 1885. 


No.  11,213. 

Opp  v.  TenEyck  et  al.  i»jw 

APFEAii  Boin>. — LiabilUy  of  Obligors. — HerU  of  Land  Pendi'ng  Appeal  in  At- 
Hon  for  Bonession, — StatuU  Construed, — The  obligon  apoD  an  appeal  bond^ 
given  by  a  judgment  defendant  on  appeal  to  the  Supreme  Court  from 
a  judgment  for  the  possession  of  real  estate,  are  liable  for  the  amount 
of  the  money  judgment,  and  for  the  rental  yalue  of  the  real  estate 
pending  the  appeal,  under  section  44,  chapter  37,  B.  S.  1843,  which  was 
continued  in  force  by  section  802  of  the  code  of  1852. 

Sams. — They  are  thus  liable  under  section  790,  code  of  1852  (section  1221, 
R.  S.  1881),  although  there  may  be  no  stipulation  in  the  bond,  that  the 
obligors  shall  be  liable  for  the  mesne  rents.  Epstein  v.  Greer,  85  Ind. 
372,  criticised. 

From  the  Superior  Court  of  Tippecanoe  C(iunty. 

B.  W.  Langdon,  J,  R.  Coffroth  and  T.  A,  Stuart,  for  ap- 
pellant. 

F.  B.  Everett,  M.  Jones,  J.  S,  Miller  and  W.  F,  Severson,, 
for  appellees. 

ZOL.LARS,  J.^ — In  April,  1880,  appellee  TenEyck  recov- 
ered a  judgment  against  Francis  L.  Sittings  and  others  for 
the  possession  of  real  estate,  and  for  $566.66  for  the  deten- 
tion thereof. 

During  term  time  an  appeal  was  prayed  to  this  court  from 
that  judgment,  and  an  appeal  bond,  fixed  and  approved  by 
the  court,  was  filed.  The  judgment  was  affirmed  by  this 
court,  and  in  March,  1883,  appellee  TenEyck  was  put  into 
the  possession  of  the  real  estate.  This  action  is  upon  the  ap- 
peal bond  executed  by  Francis  L.  Bittings  as  principal,  and 
appellant  Opp  as  surety.     Judgment  was  rendered  against 
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these  obligors  in  the  court  below,  in  favor  of  TenEyck,  not 
only  for  the  amount  of  the  money  judgment  in  the  action  for 
the  possession  of  the  real  estate,  but  also  for  the  rental  value 
of  the  real  estate  from  the  rendition  of  that  judgment  until  the 
possession  was  restored  to  him.  Whether  or  not,  under  the 
bond  and  the  law,  the  obligors  are  liable  for  the  rents  pending 
the  appeal,  is  the  controlling  question  presented  by  the  record. 

The  appeal  bond,  after  reciting  the  judgment  appealed  from, 
closes  with  the  following :  "  Now,  if  the  said  defendants  will 
duly  prosecute  their  appeal,  and  abide  by  and  pay  the  judg- 
ment and  costs  which  may  be  rendered  or  affirmed  against  them, 
^thcn  this  obligation  shall  be  void,  otherwise  in  full  force." 

It  is  very  apparent  that  if  the  obligors  are  liable  for  the 
rents,  it  is  not  by  virtue  of  anything  expressed  in  the  bond. 
Unless  there  was  some  statute  in  force  when  the  bond  was 
executed,  fixing  such  liability,  the  court  below  was  in  error 
in  charging  the  obligors  with  the  rents. 

Section  555  of  the  code  of  1852,  2  R.  S.  1876,  p.  240,  pro- 
vided :  "  When  an  appeal  is  taken  during  the  term  at  which 
the  judgment  is  rendered,  it  shall  operate  as  a  stay  of  all 
further  proceedings  on  the  judgment,  upon  an  appeal  bond 
being  filed  by  the  appellant,  payable  to  the  appellee,  with  con- 
dition that  he  will  duly  prosecute  his  appeal,  and  abide  by  and 
pay  the  judgment  and  costs  which  may  be  rendered,  or  affirmed 
against  him,  with  such  penalty  and  surety  as  the  court  shall 
approve,^'  etc.  This  section  provided,  in  broad  terms,  that 
the  appeal  and  bond  should  stay  all  proceedings  in  the  way 
of  enforcing  the  judgment,  pending  the  appeal,  but  contained 
no  provision  to  secure  the  appellee  against  the  loss  of  rents 
pending  the  appeal,  in  a  case  like  this.  That  all  proceedings, 
in  the  way  of  enforcing  a  judgment  for  the  possession  of  real 
estate,  should  be  stayed  by  the  filing  of  a  bond  that  would 
not  protect  the  judgment  plaintiff  against  the  loss  of  rents 
pending  the  appeal,  would  seem  to  be  a  hardship.  Evi- 
dently, here  is  an  omission,  such  as  was  meant  to  be  pro- 
vided for  by  section  802  of  the  code  of  1852.     2  R.  S.  1876, 
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p.  314.  That  section  provides  as  follows:  "The  laws  and 
usages  of  this  State  relative  to  pleadings  and  practice  in  civil 
actions  and  proceedings,  not  inconsistent  herewith,"  (the  code) 
"and  as  far  as  the  same  may  operate  in  aid  hereof,  or  to  sup- 
ply any  omitted  case,  are  hereby  continued  in  force."  We 
think  that,  by  this  section,  section  44  of  chapter  37,  R. 
S.  1843,  p.  633,  was  continued  in  force.  That  section  is  ad 
follows :  "  When  any  appeal  is  taken  to  the  Supreme  Court 
from  a  judgment  in  waste,  or  for  the  recovery  of  land,  or  the 
possession  thereof,  the  condition  of  the  appeal  bond,  in  addi- 
tion to  the  matters  hereinbefore  prescribed,  shall  further  pro- 
vide, that  the  appellant  shall  also  pay  and  satisfy  all  damages 
which  may  be  sustained  by  the  appellee  for  the  mesne  profits 
of  the  premises  recovered,  or  for  any  waste  committed  thereon, 
as  well  before  as  during  the  pendency  of  such  appeal."  This 
section  is  in  no  way  in  conflict  with  section  555  of  the  code 
of  1852,  supra,  but,  on  the  contrary,  operates  In  aid  thereof, 
by  supplying  an  omission.  With  this  section  in  force  in  aid 
of  section  555,  supra,  the  judgment  defendant  might  have 
the  benefit  of  an  appeal,  be  left  in  possession  of  the  premises 
pending  the  appeal,  and  the  judgment  plaintifi*  be  secured 
against  loss  by  reason  of  being  kept  out  of  possession  during 
such  appeal.  Prior  to  this  case,  it  has  not  been  held,  directly, 
that  the  above  section  44  was  continued  in  force  by  section 
802,  supra,  but  there  have  been  a  number  of  decisions  as  to 
the  scope  and  effect  of  this  latter  section.  See  Belton  v. 
Smith,  45  Ind.  291 ;  Stockton  v.  Ooleman,  42  Ind.  281 ;  Chi- 
dester  v.  Chidester,  42  Ind.  469;  Walker  v.  State,  23  Ind. 
61 ;  Patterson  v.  Orawford,  12  Ind.  241 ;  Forsythe  v.  Park,  16 
Ind.  247 ;  Wright  v.  State,  5  Ind.  290.  In  the  case  of  Jones 
v.  Droneberger,  23  Ind.  74,  it  was  held  that  the  obligors  upon 
an  appeal  bond  were  liable  for  the  rents  pending  the  appeal, 
by  virtue  of  the  statute,  but  under  what  statute  was  not  stated. 
The  question  yet  remains  as  to  whether  or  not  the  obligors 
can  be  held  liable  for  the  mesne  rents,  there  being  no  provi- 
sion of  that  kind  in  the  bond.     Section  790  of  the  code  of 
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1852  was  as  follows:  "No  official  bond  entered  into  by  any 
officer,  nor  any  bond,  recognizance  or  written  undertaking 
taken  by  any  officer  in  the  discharge  of  the  duties  of  his  of- 
fice, shall  be  void  for  want  of  form,  or  substance,  or  recital, 
or  condition,  nor  the  principal  or  surety  be  discharged ;  but 
the  principal  and  surety  shall  be  bound  by  such  bond,  recog- 
nizance or  written  undiertaking,  to  the  full  extent  contemplated 
by  the  law  requiring  the  same,  and  the  sureties  to  the  amount 
specified  in  the  bond  or  recognizance.  In  all  actions  on  a 
defective  bond,  recognizance  or  written  undertaking,  the  plain- 
tiff or  relator  may  suggest  the  defect  in  his  complaint,  and  re- 
cover to  the  same  extent  as  if  such  bond,  recognizance  or 
written  undertaking  were  perfect  in  all  respects."  2  R.  S. 
1876,  p.  311.  See  same  section,  1221,  R.  S.  1881.  The  force 
and  effect  of  thiis  section  is  to  cure  defects  and  supply  omis- 
sions in  the  class  of  bonds  named,  whether  the  defects  and 
omissions  be  of  form  or  substance,  and  to  hold  the  obligors, 
both  principals  and  sureties,  to  the  full  extent  of  the  law  re- 
quiring the  bond.  This  is  the  plain  interpretation  of  the  sec- 
tion, and  so  it  has  been  often  ruled.  See  Moore  v.  Jackson^ 
35  Ind.  360;  Ward  v.  Budly  18  Ind.  104;  Boden  v.  Dill,  58 
Ind.  273 ;  Fuller  v.  Wright,  59  Ind.  333 ;  Black  v.  Stale,  ex 
rel.f  68  Ind.  589 ;  Hudelaon  v.  Armstrong,  70  Ind.  99 ;  Corey 
V.  Lugar,  62  Ind.  60;  Cook  v.  State,  ex  rel.,  13  Ind.  154; 
Gavisk  v.  McKeever,  37  Ind.  484 ;  Bugle  v.  Myers,  59  Ind. 
73;  Dunn  v.  Oroeker,  22  Ind.  324. 

In  this  connection  we  are  cited  to  the  case  of  Malone  v. 
McClain,  3  Ind.  532,  in  which  it  seems  to  have  been  held  that 
the  obligors  were  not  liable  for  the  mesne  rents,  because  the 
bond  did  not  so  provide.  This  case  was  distinguished  in  the 
case  of  Jones  v.  Droneberger,  supra,  and  seems  to  be  in  con- 
flict with  many  subsequent  cases.  It  is  apparent  that  the  case 
was  decided  without  reference  to  section  485,  R.  S.  1843,  p. 
760,  which  was  very  much  the  same  as  section  790  of  the  code 
of  1852.  We  adhere  to  the  later  cases.  In  the  case  before 
us,  a  copy  of  the  bond  was  filed  with  the  complaint  as  a  part 
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of  it.  This,  with  the  several  averments  of  the  complaint,  suf- 
ficiently suggested  the  defects  in  the  bond  to  authorize  a  re- 
covery upon  it,  as  if  it  had  contained  an  undertaking  to  pay 
the  mesne  rents,  and  had  otherwise  been  perfect  in  all  respects. 
See  the  cases  last  above  cited. 

Our  conclusion  is  that  the  obligors  are  liable  under  the 
bond  for  the  rents  pending  the  appeal  in  which  the  bond  was 
given,  and  that  there  is,  therefore,  no  error  in  the  record.  It 
may  be  noted  in  passing,  that  the  code  of  1881  has  a  provi- 
sion similar  to  section  44,  in  the  revision  of  1843. 

The  judgment  is  affirmed,  with  costs. 

FHed  Nov.  13, 1884. 

On  Petition  for  a  Reheabing. 

ZoLLARS,  C.  J. — That  the  liability  of  a  surety  is  strietiaaimi 
Juris,  and  not  to  be  extended  by  construction,  and  that  ita 
lex  acripta  est  must  control  in  deciding  what  the  statute  law 
is,  are  propositions  well  settled,  and  were  not  overlooked  in 
the  decision  of  the  case.  Nevertheless,  when  there  is  a  con- 
tention as  to  the  proper  construction  of  a  statute,  it  is  always 
proper  to  consider  what  rights  were  intended  to  be  secured, 
or  what  evils  were  intended  to  be  provided  against,  by  the 
legislation.  Nor  was  the  general  rule  overlooked,  that  where 
a  new  law  covers  the  whole  subject-matter  of  the  former,  is 
inconsistent  with  it,  and  evidently  intended  to  supersede  and 
take  the  place  of  it,  it  repeals  the  old  law  by  implicatioui 
To  hold  that  the  surety  in  appeal  bonds  is  bound  to  the 
full  extent  of  the  law  requiring  the  bond,  is  not  to  extend 
his  liability,  because  the  law  expressly  declares  that  he  shall 
be  thus  bound ;  and  where  he  executes  such  a  bond,  he  is 
bound  to  know,  and  must  be  held  to  have  known,  that  his 
liability  will  not  be  measured  alone  by  a  defective  bond,  but 
also  by  the  law  requiring  the  bond.  And  then  too,  the  bond 
in  question  here  was  executed  when  the  decision  of  this 
court,  in  the  case  of  Jones  v.  Droneherger,  23  Ind.  74,  hold- 
ing that  the  obligors  upon  an  appeal  bond  in  such  a  case  as 
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'this,  are  liable  for  the  rents,  pending  the  appeal,  was  unchal- 
lenged. The  main  argument  by  counsel  for  appellant  is  that 
section  44,  chapter  37,  R.  S.  1843,  was  not  in  force:  First, 
Because  it  was  not  set  out  and  re-enacted  in  the  revision  of 
1852;  and,  Second,  because  the  section  does  not  relate  to 
pleading  and  practice,  and  hence  was  not  continued  in  force 
by  section  802  of  the  code  of  1852.  If  it  were  not  for  this 
section,  the  first  position  would  be  well  taken.  That  the 
legislators  were  impressed  with  the  thought  that  something 
necessary  might  have  been  omitted  from  the  code  of  1852,  is 
very  patent  from  the  above  section  802.  The  purpose  of 
that  section,  as  therein  declared,  was  not  to  repeal,  but  to  con- 
tinue in  force,  all  laws  and  usages  of  the  State  relative  to 
pleading  and  practice  in  civil  actions  and  proceedings,  not 
inconsistent  with  the  code,  and  that  might  operate  in  aid 
thereof,  or  supply  any  omitted  case. 

The  case,  therefore,  turns  upon  the  proper  interpretation 
and  scope  of  that  section.     The  first  duty  in  the  interpreta- 
tion of  a  statute  is  to  ascertain  the  meaning  and  intention  of 
the  Legislature,  and  this  must  be  done,  in  the  first  instance, 
from  the  language  used.     What,  then,  did  the  Legislature  in- 
tend by  continuing  in  force  the  laws  and  usages  of  the  State 
relative  to  "  pleading  and  practice  "  in  civil  actions  ?    What 
was  intended  by  the  terms  "pleading  and  practice"  as  used 
in  the  above  section  ?    As  there  used,  are  these  terms  broad 
.  enough  to  include,  and  were  they  intended  to  include,  appeal 
I  bonds  on  appeal  to  this  court  ?    It  seems  to  us  that  there  can 
not  be  much  question  as  to  what  was  intended  to  be  embraced 
within  these  terms,  because  the  whole  act  shows  in  what  sense 
they  were  used  by  the  law-makers.  The  heading  of  the  chap- 
ter and  title  of  the  act  are  as  follows: 
"  Part  Second. 
"  Concerning  the  Civil  Procedure  of  Courts,  and  their  Jurisdic- 
tion in  Civil  Matters. 

"Chapter  1.  An  act  to  revise,  simplify  and  abridge  the 
rules,  practice,  pleadings  and  forms  in  civil  cases  in  the  courts 
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of  this  State — to  abolish  distinct  forms  of  action  at  law,  and 
to  provide  for  the  administration  of  justice  in  a  uniform  mode 
of  pleading  and  practice,  without  distinction  between  law  and 
equity.''     2  R.  S.  1852,  p.  27;  2  R.  S.  1876,  p.  32. 

In  this  act,  thus  entitled,  and  following  the  above  heading, 
and  nowhere  else,  we  find  the  provisions  providing  for  ap- 
peal bonds  to  this  court,  and  other  like  bonds  connected  with 
the  practice,  and  providing  for  the  form  and  substance  of 
such  bonds,  and  the  liability  of  the  obligors  upon  such  bonds. 
The  fact  that  the  legislators  thus  provided  for  the  bonds  in 
the  practice  act  shows  conclusively  that  they  regarded  them- 
as  relating  to  the  practice  and  procedure  in  civil  actions ;  in 
other  words,  regarded  the  laws  requiring  such  bonds,  and  fix- 
ing the  liability  upon  them,  as  laws  relating  to  the  practice  in 
civil  actions.  In  confirmation  of  this  view  is  the  further  con- 
sideration, that  section  44  of  the  revision  of  1843  is  found  in 
the  act  entitled  an  act  "concerning  *  *  proceedings  in  civil 
cases.''     R.  S.  1843,  p.  622. 

In  the  construction  of  section  802,  supra,  the  courts  should 
adhere  to  the  meaning  of  the  term  "  practice,"  given  to  it  by 
the  Legislature.  And,  as  it  seems  to  us,  it  is  not  a  strain  of 
language  to  say  that  the  law  requiring  such  bonds,  and  fixing 
the  liability  upon  them,  is  a  law  relating  to  the  procedure 
and  practice  in  civil  actions.  B.  is  upon  A.'s  land.  A. 
wishes  to  eject  him  from  it.  The  law  provides  a  course  of 
practice  and  procedure  to  accomplish  this  end ;  as  a  part  of 
that,  is  the  provision  that  B.  may  appeal  to  this  court,  and 
if  he  gives  a  bond  he  shall  not  be  ejected  until  this  court 
shall  have  passed  upon  the  ea^o.  This  bond  is  just  as  much 
a  part  of  the  practice  and  procedure  as  is  a  bond  in  an  in- 
junction, or  any  other  proceeding  requiring  a  bond. 

It  may  well  be  said  here,  as  was  said  by  the  English  court 
in  the  case  of  Poyser  v.  3Iinor8,  L.  R.,  7  Q.  B.  Div.  329,  333, 
that  "  *  Practice'  in  its  larger  sense — ^the  sense  in  which  it  was 
obviously  used  in  that  act,  *  *  denotes  the  mode  of  proceed- 
ing by  which  a  legal  right  is  enforced." 
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Our  attention  is  called  to  the  case  of  Epstein  v.  Grreer,  85 
Ind.  372,  in  which  the  commissioner  cites  with  approval 
the  case  of  Malone  v.  McClain,  3  Ind.  532,  in  which  it  was 
held  that  there  could  be  no  recovery  beyond  the  letter  of 
the  bond.  In  the  first  place,  the  case  in  85  Ind.,  supra, 
might  have  been  decided,  as  it  was  decided,  without  approv- 
ing the  case  of  Malone  v.  McClain,  supra.  What  the  com- 
missioner said,  therefore,  in  the  way  of  approving  of  the 
doctrine  of  that  case,  may  well  be  regarded  as  dictum.  As 
shown  by  the  citations  in  the  principal  opinion,  this  court 
has  long  since  departed  from  the  dpctrine  of  the  case  of  Ma- 
lone V.  McClainy  supra,  upon  the  point  in  support  of  which 
the  commissioner  cited  it.  What  was  said  in  commendation 
of  it,  therefore,  in  the  case  of  Epstein  v.  Greer,  supra,  must  be 
and  is  disapproved. 

After  a  careful  review  of  our  holding  in  the  principal  opinion, 
and  a  careful  reading  of  appellant's  argument  upon  the  petition 
for  a  rehearing,  we  are  satisfied  that  the  case  was  decided  cor- 
rectly, and  that  the  petition  for  a  rehearing  should  be  overruled. 

In  addition  to  the  cases  cited  in  the  principal  opinion 
showing  the  scope  that  has  been  given  to  section  802,  supra, 
we  cite  Hudelson  v.  Armstrong,  70  Ind.  99. 

The  petition  for  a  rehearing  is  overruled. 

Filed  March  12,  1SS5. 


No.  11,118. 

Peckham  v.  Millikan. 

Taxes. — Complaini  to  Set  Aside  Sale  q/"  Land.— A  complaint  to  set  a«ide  a  sale 
of  land  for  taxes  legally  assessed,  on  the  ground  that  the  land  was  sold 
without  being  advertised,  and  while  the  owner  had  sufficient  personal 
property  with  which  to  pay  the  taxes,  is  insufficient  upon  demurrer  un- 
less it  is  also  averred  that  the  plaintiff  has  paid  the  taxes  or  offers  to 
pay  them. 

Same. — This  rule  applies  in  controversies  between  (he  land-owner  and  the 
purchaser. 

Same. — Brioriiy  of  LieM.— Mortgage, — ParchoMr  at  Foredoture  Sale. — Taxes 
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against  the  owner  of  the  equity  of  redemption  become  a  lien 
upon  the  land  superior  to  the  lien  of  a  prior  mortgage  given  for  purchase- 
money,  .and  where  such  mortgage  is  foreclosed,  and  the  land  purchased 
under  such  decree,  by  the  mortgagee,  he  takes  it  charged  with  such  taxes. 

SAXE^—Auesament  in  Another  than  Owner's  Name. — The  assessment  of  taxes 
upon  the  owner's  land  in  another's  name  does  not  impair  the  assessment. 

SAME.^Penonal  Property. — The  assessment  of  taxes  for  personal  property 
becomes  a  lien  upon  the  land  of  the  owner  in  the  county. 

Same. — Misdescription  of  Land,  —Lien. — A  misdescription  of  land  assessed 
does  not  destroy  the  lien  of  the  State  for  taxes,  and  a  sale  of  such  land 
for  taxes  by  such  misdescription  will  transfer  the  lien  of  the  State  to 
the  purchaser. 

Same. — Pi'ivaJle  Sale. — A  private  sale  of  land  for  taxes,  after  notice  as  re- 
quired by  the  statute,  will  transfer  the  lien  uf  the  State  to  the  purchaser. 

^AWL— Statute  Construed. — A  purchaser  of  land  for  taxes  under  the  act  of 
December  2l8t,  1872,  where  the  title  proves  inyalid,  is  only  entitled  to  a 
lien  for  the  purchase-money,  and  all  subsequent  taxes  paid  by  him,  at 
the  rate  of  twenty  per  centum,  under  the  3d  and  4th  sections  of  the  act 
of  March  5th,  1883,  which  govern  such  cases. 

From  the  Superior  Court  of  Tippecanoe  County. 

H.  W.  Chaae,  F.  8.  Chase,  F.  W.  Chase,  J.  8.  Frazer  and 
W.  D.  Frazer,  for  appellant. 

J.  C.  BlaoMidge,  W.  E.  Blacldidge,  and  B.  C.  H.  Moon,  for 
appellee. 

Best,  C. — ^The  appellant  brought  this  action  to  set  aside  a 
sale  of  his  land  for  taxes  and  to  quiet  his  title. 

The  complaint  consisted  of  two  paragraphs.  A  demurrer 
was  sustained  to  the  first  "and  overruled  to  the  second.  An 
answer  in  denial  was  filed,  and  also  a  counter-claim,  whereby 
the  appellee  sought  to  quiet  his  title.  The  latter  was  denied, 
and  an  agreement  was  made  thai  any  relief  might  be  granted 
under  the  issues  thus  formed  that  would  be  proper  under  any 
state  of  pleading. 

The  cause  was  submitted  to  the  court  for  trial,  with  the  re- 
quest that  the  court  find  the  facts  specifically  and  state  its 
conclusions  of  law  thereon.  This  was  done.  Both  parties 
excepted  to  the  conclusions  of  law,  and  judgment  was  ren- 
dered, setting  aside  the  sale  and  adjudging  a  lien  upon  th^' 
Vol.  99.-23 
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land  in  favor  of  the  appellee  for  the  amount  of  taxes  paid, 
with  eight  per  cent,  interest  thereon. 

The  appellant'  insists  that  the  court  erred  in  sustaining  the 
demurrer  to  the  first  paragraph  of  the  complaint^  and  in  con- 
cluding upon  the  facts  found  that  the  appellee  was  entitled  to 
a.  lien  upon  the  land  for  the  amount  of  taxes  paid  by  him. 
The  appellee,  by  a  cross  assignment  of  errors,  insists  that  the 
court  erred  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  complaint,  and  in  concluding  upon  the  &cts 
found  that  he  was  not  entitled  to  interest  at  the  rate  of  twenty- 
five  per  centum.  These  questions  will  be  considered  in  their 
natural  order. 

The  second  paragraph  of  the  complaint  alleged,  in  sub- 
stance, that  the  appellant  owned  the  land  in  question,  and  on 
September  30th,  1873,  sold  and  conveyed  it  to  John  Hirzel, 
who,  to  secure  the  unpaid  purchase-money,  executed  to  him 
a  mortgage  upon  said  land  for  $8,000,  one-half  of  which  was 
payable  in  one  and  the  other  half  in  two  years  from  that  time, 
with  interest  at  ten  per  cent. ;  that  said  John  Hirzel  failed  to 
pay  said  mortgage ;  the  same  was  thereafter  duly  foreclosed, 
an  order  of  sale  i&sued,  and  said  land  sold  to  the  appellant  on 
the  27th  day  of  March,  1880;  that  *the  same  was  not  re- 
deemed, and  at  the  expiration  of  a  year  from  the  sale  the  same 
was  conveyed  to  the  appellant,  whereby  he  became  re-in- 
vested with  the  title ;  that  on  the  18th  day  of  February,  1880, 
the  appellee  purchased  said  land  from  the  auditor  of  said 
county  at  private  sale,  for  the  taxes  "  alleged  to  have  been  as- 
sessed against  the  same  as  the  property  of  said  Hirzel,  for  the 
year  1878  and  previous  years; "  that  said  taxes  are  alleged  to 
have  become  delinquent  to  the  amount  of  $223.04,  and  that 
the  appellee  paid  the  same  to  the  treasurer  of  said  county  and 
received  a  certificate  of  purchase ;  that  on  the  24th  day  of 
February,  1882,  the  auditor  of  said  county  executed  a  deed 
for  said  land  to  the  appellee,  and  by  virtue  thereof  he  now 
claims  said  land ;  that  said  sum  of  $223.04  ^'  was  not,  nor  was 
any  part  thereof,  assessed  or  placed  upon  the  tax-duplicate 
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which  came  to  the  hands  of  the  treasurer  of  said  county  for 
any  of  the  years  of  1875,  1876,  18t7, 1878  and  1879  against 
said  land ; "  that  notice  of  said  sale  was  never  published  by 
said  auditor.     Wherefore,  etc. 

This  paragraph  was,  as  it  seems  to  us,  radically  defective, 
because  it  fails  to  show  that  these  taxes  were  paid  or  tender  of 
payment  made  before  suit  brought,  or  that  these  taxes  were 
not  a  lien  upon  the  land. 

This  is  an  application  to  a  court  of  equity  to  remove  a 
cloud  from  the  appellant's  title,  and  it  is  well  settled  that  so 
long  as  any  of  the  taxes  legally  due  remain  unpaid^  such 
court  will  not  aid  a  party  unless  he  offers  to  pay  the  taxes 
due.  Harrison  v.  Haas,  25  Ind.  281 ;  McWhinney  v.  Brin- 
her,  64  Ind.  360. 

Our  statutes  do  not  change  this  rule.  They  authorize  the 
holder  of  a  tax  title  to  bring  an  action  to  recover  possession 
or  to  quiet  his  title^  and  they  provide  that  if  his  title  fail 
for  certain  causes,  the  court  shall  ascertain  the  amount  of 
taxes  paid,  the  improvements  made,  if  any,  and  shall  decree 
the  amount  a  lien  upon  the  land.  The  third  section  of  the 
act  of  March  5th,  1883,  is  the  only  one  that  seems  to  au- 
thorize it.  This  section  provides  that  "iji  case  judgment 
shall  be  rendered  against  the  person  holding  the  title  from 
the  auditor  aforesaid  for  the  recovery  of  such  land  in  an  ac- 
tion of  ejectment  or  other  action,  either  at  law  or  equity,  the 
court  shall  ascertain  the  amount  due  to  the  person  holding  such 
tax  deed,"  etc.,  "  adding  thereto  the  value  of  all  improve- 
ments/' etc., "  and  shall  decree  the  payment  thereof  within  such 
reasonable  time/'  and  on  de&ult  thereof  shall  order  the  land 
sold.  This  section  manifestly  contemplates  an  action  for  the 
recovery  of  the  land  and  none  other.  The  phrase  "  or  other 
action,  either  at  law  or  equity,''  means  nothing,  as  there  is 
no  other  action  by  which  land  can  be  recovered,  and  the 
action  of  ejectment  is  at  law.  To  maintain  such  action  it  is 
not  necessary  to  '^  do  equity."  If  the  party  has  the  legal  title 
and  is  entitied  to  possession,  he  may  maintain  the  action 
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though  the  opposite  party  is  entitled  to  a  lien.  If,  how- 
ever, he  can  not  at  law  successfiiUy  assail  his  adversary's  title, 
and  goes  to  a  court  of  equity  to  set  it  aside^  he  must  first  do 
equity  himself  by  paying  or  offering  to  pay  what  is  due,  and 
this  statute  does  not  enable  him  to  do  otherwise. 

This  land  was  liable  for  taxes,  and  assuming  for  the  pres- 
ent that  it  was  liable  for  the  taxes  assessed  against  John 
Hirzel,  we  think  it  does  not  appear  that  it  was  not  liable  for 
the  taxes  for  which  it  was  sold.  The  averment  is  that  it  was 
sold  "for  taxes  assessed  against  John  Hirzel  for  the  year 
1878,  and  for  previous  years,''  and  that  the  sum  of  these 
taxes  was  not  assessed  or  placed  upon  the  duplicate  for  the  years 
1875,  '6,  '7,  '8  and  '9.  The  fact  that  they  were  not  placed  upon 
the  duplicate,  and  this  is  all  that  is  averred,  in  no  manner 
affected  their  validity  or  released  the  land  from  its  share  of 
the  common  burden.  Again,  for  aught  that  is  averred,  the 
taxes  for  1874  may  have  been  legally  assessed  and  properly 
placed  upon  the  duplicate,  and  no  reason  is  assigned  why 
this  portion  of  the  tax  is  not  legally  due  and  does  not  con- 
stitute a  lien  upon  the  land.  If  this  portion  is  due,  and  pay- 
ment or  tender  of  payment  has  not  been  made,  this  action 
can  not  be  maintained. 

This  much  has  been  said  upon  the  assumption  that  this 
land  is  liable  for  the  taxes  assessed  against  John  Hirzel. 
This  the  appellant  disputes.  He  maintains  that  as  these 
taxes  were  assessed  against  Hirzel  during  the  time  this  land 
was  encumbered  by  appellant's  mortgage,  they  only  bound 
the  equity  of  redemption,  and  inasmuch  as  this  has  been  ex- 
tinguished by  the  foreclosure  of  the  mortgage  and  the  sale 
of  the  property,  no  interest  of  Hirzel  remains  upon  which 
they  can  attach,  and  hence  they  do  not  now  constitute  a  lien 
upon  the  land.  This  precise  proposition  was  decided  ad- 
versely to  the  appellant  in  the  cases  of  Bodertha  v.  Spencer^ 
40  Ind.  353,  and  Isaacs  v.  Decker,  41  Ind.  410.  In  each  of 
these  cases  it  was  held  that  taxes  thus  assessed  continue  a 
lien  upon  the  land  after  a  foreclosure  and  sale  upon  a  prior 
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mortgage,  as  against  the  mortgagee  who  becomes  the  purchaser. 
These  oases,  of  course,  are  decisive  of  this  question. 

As  this  land  was  liable  for  the  taxes  thus  assessed  against 
John  Hirzel,  and  as  this  paragraph  did  not  aver  payment  or 
tender  of  payment,  it  was  insufficient,  and  the  demurrer  im- 
properly overruled. 

The  first  paragraph  of  the  complaint  was  defective  for  the 
same  reason,  and  the  demurrer  thereto  was,  therefore,  prop- 
erly sustained. 

The  conclusion  thus  reached  would  seem  to  render  it  un- 
necessary to  consider  the  questions  raised  by  the  exceptions  to 
the  conclusions  of  law,  but  as  these  questions  will  necessa- 
rily hereafter  arise,  we  will  now  pass  upon  them. 

A  condensed  statement  of  the  facts  as  furnished  by  the  ap- 
pellant, and  the  conclusions  of  law,  are  in  these  words : 

"July  28,  1832,  said  school  section  was  subdivided  by  the 
proper  officers,  platted,  and  the  plat  recorded  in  the  record- 
er's office,  as  follows : 

NORTH 


OQ 


Lot  4. 

40.96  acres 

Lot  n. 

40.87  acres 

Lot  2. 

39.98  acres 

Lot  1. 

38.96  acres 

Lot  6. 

39.96  acres 

Lol 

40 

6. 

acres 

Lot  7. 

39.93  acres 

Lot  8. 

89.88  acres 

Lot  12. 

39.91  acres 

J 
Lot  11. 

40.45  acres 

Lot  10. 

39.58  acres 

Lot  9. 

39.60  acres 

Lot  18. 

39.51  acres 

Lot  14. 

40.02  acres 

Lot  15. 

40.03  acres 

Lot  16. 

40.06  acres 

SOUTH 
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'^September  16th,  1873,  the  appellant,  being  the  owner  of 
the  northwest  quarter  of  the  southwest  quarter  of  said  section 
16,  which  corresponds  to  lot  twelve  in  said  subdivision  and 
recorded  plat,  by  purchase  of  one  White,  executor  of  Ed- 
ward C.  Herrick,  sold  it  to  John  Hirzel  for  $1,200,  of  which 
$400  was  cash,  and  $800  evidenced  by  two  notes  of  $400  each,  at 
one  and  two  years,  at  10  per  cent,  interest,  both  of  which  were 
secured  by  a  mortgage  from  Hirzel,  who  took  immediate  pos- 
session and  kept  it  till  May  5th,  1878.  He  had  no  other  land, 
but  his  wife  owned  a  tract  adjoining  on  which  they  lived. 
Hirzel  cut  200  cords  of  wood  on  the  land,  which  he  removed 
and  sold.  He  had,  during  all  the  time  he  occupied  the  land, 
from  $300  to  $400  worth  of  personal  property  on  it  and  the 
tract  adjoining.  The  appellant  recorded  his  mortgage  imme^ 
diately.  The  land  was  assessed  to  Herrick  for  1874,  and  to 
the  appellant  for  1875,  by  the  description  of  *  lot  numbered 
12,  in  section  16,  township  23,  range  6,^  but  for  the  years 
1876,  '7,  ^8  and  ^9  it  was  not  assessed  to  any  one,  so  &r  as  the 
records  in  the  auditor^s  office  and  treasurer's  office  of  the  county 
show ;  but  they  do  show  the  assessment  of  lot  number  two,  in 
said  section  16,  for  those  years  to  John  Hirzel. 

The  taxes  on  lot  12  for  1874  were $  16.11 

For  1875,  including  the  delinquent  tax 20.75 

For  1876,  taxes  for  said  lot  two,  in  said  section  16  .  73.56 
For  1877,taxes  for  said  lot  ^tro,including  delinquencies,  97.62 
For  1878,    "        "        ''two,        "  "  123.31 

And  the  aggregate  of  the  delinquent  chattel  tax  on 
chattels  owned  by  John  Hirzel  up  to  and  including 

1879,  was 82.85 

"  Said  John  Hirzel  did  not  pay  any  taxes  oa  any  land  in 
said  section  16  for  the  years  1874,  '5,  '6,  7,  '8  and  '9,  or  any 
of  them ;  nor  did  the  appellant  pay  any  such  taxes,  but  he 
did  pay  the  taxes  on  said  lot  12  for  1873. 

"  The  northwest  quarter  of  the  northeast  quarter  of  section 
16,  which  corresponds  to  lot  No.  two  upon  said  plat,  made  in 
1832,  was  assessed  from  1872  to  1879  to  the  actual  owners 
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thereof  by  the  description  of  lot  2,  section  16,  etc.,  and  the 
taxes  paid  by  sach  owners,  'while  lot  12  was  not  on  the  da- 
plicate,  lot  2  was  doubly  assessed,  and  to  the  assessment  of 
lot  2,  in  the  name  of  John  Hirzel  in  1876,  was  carried  the 
delinquency  of  1875  against  lot  12,  and  so  continued  from 
year  to  year  against  this  record  description  of  lot  2/ 

"  Said  John  Hirzel  having  failed  to  pay  his  notes,  said 
mortgage  was  foreclosed  by  the  appellant,  who  obtained  a 
judgment  February  14th,  1880,  for  $1,203.30  and  cosis— the 
appellee  not  being  a  party — under  which  said  northwest  quar- 
ter of  southwest  quarter  of  section  16,  etc.,  was  sold  by  the 
sheriff  to  the  appellant  for  $900  March  27th,  1880,  and  a 
sheriff's  deed  was  made  to  him  therefor  April  30th,  1881, 
which  was  rendered  May  16th,  1881. 

■ "  Said  section  16  has  been,  since  its  subdivision  in  1832,  sit- 
tiate  in  Wabash  township,  in  said  Tippecanoe  county,  and  said 
John  Hirzel  never  owned  any  land  in  that  township,  except 
said  northwest  quarter  of  the  southwest  quarter  of  section  16* 
" '  There  was  the  following,  and  no  other  entry  and  assess- 
ment of  property  on  the  tax-duplicate  of  Tippecanoe  county 
for  the  year  1879,  which  came  to  the  hands  of  the  treasurer 
thereof  in  due  form  in  the  month  of  December,  1879,  to  wit: 
John  Hirzel,  39.91  acres,  part  lot  No.  2,  section  16, 
township  23,  range  5,  value  of  land  and  improve- 
ments   $  16.20 

Taxes,  charges  and  interest 139.84 

Chattels 82.85^ 

"  The  auditor  caused  notice  of  the  sale  of  lands  delinquent 
for  taxes  to  be  advertised,  to  take  place  at  •  the  court-house 
door  on  the  sgcond  Monday  of  February,  1880,  by  four  pub- 
lications in  the  Lafayette  Journal  newspaper  for  four  weeks,, 
the  last  being  January  30th,  1880,  and  in  no  other  way,  and 
there  was  no  land  situate  in  said  section  16,  township  23^ 
range  5,  advertised  for  sale  in  said  February,  1880,  for  taxes^ 
except  that  described  as  follows : 

" '  John  Hirzel,  39.91  acres,  pt.  lot  No.  2,  sec.  16,  T.  23,  R,  5/ 
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"  This  land,  by  that  description,  was  offered  at  public  sale 
for  the  taxes,  then  amounting,  with  penalties,  interest,  costs, 
and  the  $82.85  chattel-tax  against  said  John  Hirzel,  to 
$223.04,  and  no  one  bidding  for  it,  the  same  was,  February 
12th,  1880,  declared  forfeited  to  the  State,  and  February  18th, 
1880,  the  treasurer  and  auditor  of  the  county  sold,  for  $223.04, 
^  at  private  sale  to  said  Millikan,  39.91  acres,  being  part  of  lot 
No.  2,  in  section  16,  township  23  north,  range  5  west,*  re- 
turned '  delinquent,*  etc.,  for  the  taxes,  costs  and  charges  for 
the  year  1878  and  *  previous  years,*  and  a  certificate  of  pur- 
chase was  issued  to  the  appellant  accordingly. 

^'Millikan  paid  $12.86  taxes  on  the  land  January  10th,  1882, 
and  February  24th,  1882,  a  tax  deed  was  made  to  him  by  the 
auditor  for  lands  described  thus :  '  39.91  acres,  being  part  of 
lot  No.  2  in  section  16,  township  23  north,  range  5  west,  and 
being  more  particularly  described  upon  information  furnished 
by  the  county  surveyor  as  follows :  The  northwest  quarter 
of  the  southwest  quarter  of  school  section  16,  township  23 
north,  range  5  west,  and  being  lot  No.  12  in  said  school  sec- 
tion.* This  deed  was  duly  recorded,  and  under  it  the  said 
Millikan  asserted  title  to  lot  No.  12,  otherwise  described  as 
the  northwest  quarter  of  the  southwest  quarter  of  section  16, 
etc.     He  paid  $2.85  for  making  and   recording  the  deed. 

"  Upon  these  facts  the  court  found  as 

"Conclusions  op  Law, 

^^ First,  That  the  title  to  the  northwest  quarter  of  the 
southwest  quarter  of  section  16,  etc.,  was  in  said  Peckham. 

'^Second.  That  said  Millikan  had  no  title  to  said  land,  but 
had  a  lien  thereon  for  $223.04,  with  8  per  cent,  interest  from 
February  18th,  1880,  and  for  $12.86,  with  8  per  cent,  inter- 
est from  January  10th,  1882,  and  for  $2.85  for  cost  of  certifi- 
cate, deed  and  recording,  in  all  $298.30. 

^^  Third.  That  Millikan  was  entitled  to  a  judgment  against 
said  real  estate  for  $298.30,  with  6  per  cent,  interest  from  the 
date  of  finding,  and  unless  the  same  should  be  paid  within 
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sixty  days  said  real  esfate  should  be  sold  to  pay  it  without 
the  benefit  of  appraisement  or  redemption. 

^^ Fourth.  That  said  Peckham  was  entitled  to  judgment  set- 
ting aside  the  tax  deed  for  said  land/' 

The  appellant  maintains  that  the  facts  found  do  not  en- 
title the  appellee  to  a  lien  upon  the  land  for  the  amount  of 
taxes  paid.  This  position  is  based  upon  two  grounds.  The 
first  is  that  these  taxes  were  assessed  to  John  Hirzel^  a  mort- 
gagor^ whose  equity  of  redemption  has  been  foreclosed^  and, 
in  consequence  thereof,  the  lien  that  then  attached  has  been 
divested.  This  position  is  untenable,  as  has  already  been 
shown  in  passing  upon  the  demurrer  to  the  second  paragraph 
of  the  complaint. 

The  next  ground  is  that  the  facts  show  that  the  land  never 
was  assessed  for  these  taxes,  and  by  reason  thereof  the  State 
acquired  no  lien,  and  hence  none  could  be  transferred  to  the 
appellee  by  the  payment  of  the  taxes.  The  facts  found  do 
not  support  this  assumption.  This  land  was  assessed  for  the 
years  1874  and  1875.  The  first  assessment  was  made  in  the 
name  of  the  former  owner,  and  the  next  in  the  name  of  the 
appellant.  This  fact,  however,  does  not  impair  or  affect  the 
validity  of  these  assessments.  Cooper  v.  Jackson,  71  Ind. 
244 ;  Meeker  v.  Koch,  76  Ind.  68.  The  assessment  for  per- 
sonal property  was  also  a  lien  upon  this  land,  as  has  several 
times  been  decided.  Bodertha  v.  Spenoery  40  Ind.  353 ;  Isaacs 
V.  Decker,  41  Ind.  410;  Rinard  v.  Nordyke,  76  Ind.  130. 

It,  therefore,  appears  that  the  State  did  have  a  lien  upon 
such  land  for  at  least  some  of  these  taxes,  and  as  the  appellee 
paid  them  by  purchasing  the  property  at  a  tax  sale,  and  as 
his' title  has  failed,  the  lien  thus  held  has  been  transferred  to 
him,  and  he  is  entitled  to  enforce  it  against  the  land.  Ward 
V.  Montgomery,  57  Ind.  276 ;  Crecelius  v.  Mann,  84  Ind.  147. 

The  most,  therefore,  that  can  be  claimed,  is  that  the  lien 
declared  was  for  more  taxes  than  were  legally  due.  Is  this 
true?  This  position  rests  upon  the  assumption  that  the 
assessments  of  1876, 1877, 1878  and  1879,  were  made  upon  a 
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different  parcel  of  land.  If  not  thus  made,  this  view  can  not 
be  maintained.  These  assessments  describe  the  land  as  lot  2, 
and  the  appellant  insists  that  this  shows  that  a  different  par- 
cel was  assessed;  while  the  appellee  insists  that  lot  12  was  in 
fact  assessed,  but  misdescribed.  The  facts  found  show  that 
lot  2  was  owned  by  and  assessed  to  other  parties,  and  that 
such  taxes  were  regularly  paid.  They  further  show  that 
John  Hirzel  owned  lot  12  and  no  other  land,  and  that  taxes 
on  land  was  assessed  to  him.  It  is  highly  improbable 
that  the  officers  either  intended  or  actually  did  assess  lot  2 
twice,  or  that  they  omitted  to  assess  lot  12  once.  If  they 
did  not  assess  lot  2  twice,  the  land  assessed  to  John  Hirzel 
was  misdescribed,  and  as  he  had  no  land  other  than  lot  12  it 
must  be  that  the  assessments  upon  his  land  were  made  upon 
that  lot.  In  view  of  these  facts  it  seems  morally  certain  that 
this  land  was  in  fact  assessed,  though  misdescribed,  and  we^ 
therefore,  think  that  these  assessments  constituted  liens  upon 
this  land. 

The  next  question  is  whether  the  court  erred  in  not  allow- 
ing the  appellee  interest  at  the  rate  of  twenty-five  per  cen- 
tum. This  sale  was  made  while  the  act  of  December  21st, 
1872,  was  in  force,  and  it  has  been  repeatedly  held  that  where 
a  sale  is  made  under  such  act,  and  the  conveyance  is  inef- 
fectual to  convey  title,  because  of  the  facts  found,  the  pur- 
chaser is  entitled  to  interest  upon  the  taxes  paid  at  the  rate 
of  twenty-five  per  centum.  Flinn  v.  ParsonSy  60  Ind.  573; 
Buke  V.  Brown,  65  Ind.  25 ;  Hosbrook  v.  Schooley,  74  Ind.  51. 

The  act  of  December  21st,  1872,  was  repealed  before  the 
judgment  in  this  case  was  rendered,  but  this  in  no  manner 
affects  the  question  as  the  law  now  and  then  in  force  author- 
izes the  same  rate  of  interest.  The  fourth  section  of  the  act 
of  March  5th,  1883,  provides  that  if  the  title  of  such  pur- 
chaser fails,  he  "  shall  recover  the  amount  of  taxes  due  on 
the  land,  with  interest  at  the  rate  per  centum  per  annum  al- 
lowed by  the  law  *  *  in  force  at  the  date  of  such  sale.'^  This 
statute  entitles  the  appellee  to  the  rate  of  interest  allowed  by 
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the  act  of  December  21st,  1872,  under  which  the  sale  was 
made,  and  this  was,  as  has  been  shown,  twenty-five  per 
centum.  This  applies  to  the  amount  paid  upon  the  purchase, 
and  as  to  taxes  subsequently  paid  the  rate  is  determined  by 
the  law  in  force  when  the  payments  were  made.  We,  there- 
fore, think  that  the  court  erred  in  concluding  that  the  appel- 
lee was  only  entitled  to  eight  per  cent,  interest  upon  any  of 
the  taxes  paid. 

This  disposes  of  all  the  questions  in  the  record,  and  for  the 
reasons  given  the  judgment  must  be  reversed.  If,  however, 
the  appellee  is  content  to  take  a  judgment  for  the  taxes  paid, 
with  interest  as  above  indicated,  conclusions  of  law  should  be 
so  stated,  and  judgment  rendered  accordingly ;  otherwise  the 
demurrer  should  be  sustained  to  the  second  paragraph  of  the 
complaint. 

Per  Curiam. — It  is  therefore  ordered  that  the  above  judg- 
ment be  and  it  is  hereby  reversed,  at  the  appellant^s  costs,  with 
instructions  to  state  conclusions  of  law  and  render  judgment 
thereon  if  the  appellee  is  contented  therewith ;  otherwise  to 
sustain  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 
Filed  Feb.  16, 1884. 

On  Petition  for  a  Rehearing. 

Best,  C. — This  petition  has  been  earnestly  pressed,  and  we 
have  again  carefully  examined  all  the  questions  involved  in 
this  case.  The  first  paragraph  of  the  complaint  concedes  the 
legal  assessment  of  the  taxes  for  which  the  land  was  sold,  and, 
in  support  of  the  relief  sought,  alleges  that  the  sale  was  made 
without  notice,  and  w^hile  the  owner  had  sufficient  personal 
property  with  which  to  pay  his  taxes.  It  is  insisted  that  a 
sale  made  under  these  circumstances  is  not  only  void,  but  that 
the  lien  of  the  State  is  not  transferred,  and  that  a  court  of 
equity  will  set  aside  such  sale  without  requiring  the  owner  to 
pay  the  taxes  legally  due  from  him.  The  omission  to  adver- 
tise the  land  for  sale,  or  the  fiailure  to  first  exhaust  the  owner's 
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personal  property,  will  certainly  defeat  the  purchaser's  title. 
This  has  often  been  decided,  and  is  thoroughly  settled.  It 
does  not,  however,  follow  that  a  court  of  equity  will  set  aside 
such  sale  unless  the  owner  will  pay  the  taxes  legally  due. 
This  duty  rests  upon  him,  and  the  fact  that  his  taxes  have  been 
paid  by  a  purchaser  at  an  illegal  sale  in  no  manner  exonerates 
him  from  such  duty.  After  the  sale  the  duty  continues,  and 
so  long  as  it  remains  undischarged  a  court  of  equity  will  not 
disturb  the  sale.  This  rule,  the  appellant  concedes,  obtains 
in  a  controversy  between  the  State  and  the  land-owner,  but 
insists  that  it  does  not  apply  to  a  controversy  between  the 
land-owner  and  a  purchaser.  No  authority  is  cited  in  sup- 
port of  this  distinction,  and  we  know  of  none ;  on  the  con- 
trary, this  rule  has  several  times  been  applied  by  this  court  in 
controversies  between  land-owners  and  purchasers.  Harri- 
son V.  Hdosj  25  Ind.  281  ;  McWhinney  v.  Brinker,  64  Ind. 
360 ;  Lancaster  v.  DuHadway,  97  Ind.  565. 

Aside  from  the  authority  ftirnished  by  these  cases,  no  reason 
occurs  to  us  why  this  rule  should  not  apply  to  all  cases  where 
a  party  who  seeks  equitable  aid  is  not  himself ''  willing  to  do 
equity,"  and  we  think  it  does  apply.  We,  therefore,  think 
that  as  the  appellant  did  not  pay,  nor  offer  by  his  pleading  to 
pay,  the  taxes  legally  due,  the  pleading  was  not  sufficient, 
though  it  appeared  that  the  sale  was  made  without  notice,  and 
while  the  owner  had  sufficient  personal  property  with  which 
to  pay  the  taxes. 

As  the  second  paragraph  &iled  to  show  that  some  of  ihe 
taxes  for  which  this  land  was  sold  were  not  due,  and  these 
taxes  were  not  paid,  nor  any  offer  made  to  pay  them,  it  was 
likewise  insufficient. 

The  conclusion  of  the  court  upon  the  facts  found,  that  the 
appellee  acquired  a  lien  upon  the  land  in  dispute  for  the 
amount  of  the  purchase-money,  is  strenuously  assailed  for 
various  reasons.  Every  position  taken,  however,  in  opposi- 
tion to  such  conclusion,  is  based  upon  the  assumption  that 
this  land  was  not  assessed.     If  not  assessed,  of  course  the 
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appellee  acquired  no  such  lien,  because  there  was  no  lien  to 
acquire.  The  land,  however,  was,  as  we  think,  for  the  rea- 
sons given  in  the  original  opinion,  assessed.  It  is  true  that 
it  was  misdescribed,  and  that  such  misdescription  ran  through 
all  the  proceedings,  but  this  fact,  though  it  vitiated  the  sale, 
did  not  destroy  the  lien  of  the  State.  The  lien  existed,  and 
though  the  sale  was  inoperative  to  convey  the  title,  it  was  ef- 
fectual to  transfer  the  lien.  The  mere  misdescription  of  land 
intended  to  be  assessed,  and  which  can  be  ascertained,  does 
not  impair  the  lien  of  the  State,  nor  prevent  a  purchaser  from 
enforcing  such  lien  by  the  appropriate  remedy.  Oooper  v. 
Jachon,  71  Ind.  244 ;  Sloan  v.  Sewell,  81  Ind.  180;  Parker  v. 
Goddardy  81  Ind.  294.  A  private  sale  of  land  for  taxes  after 
notice,  and  as  prescribed  by  the  statute,  will  transfer  the  lien 
of  the  State  to  the  purchaser.  McWhinney  v.  City  of  Indi- 
anapolis, 98  Ind.  182.  The  sale  made  in  this  case,  therefore, 
operated  as  a  transfer  of  the  lien  of  the  State  to  the  appellee, 
notwithstanding  such  misdescription,  and  he  was  entitled  to 
an  order  for  its  enforcement. 

In  the  original  opinion  the  conclusion  was  reached  that 
the  appellee  was  entitled  to  interest  at  the  rate  of  twenty- 
five  per  centum  upon  the  amount  of  the  purchase-money, 
but  subsequent  reflection  has  induced  the  conclusion  that 
the  proper  construction  of  sections  3  and  4  of  the  act  of 
March  5th,  1883,  Acts  1883,  p.  95,  which  control  the  recov- 
ery of  interest,  only  entitles  the  appellee  to  twenty  per  con- 
timi  upon  the  amount  of  such  purchase-money,  and  all  sub- 
sequent taxes  paid.  The  3d  section  fixes  the  rate  at  twenty 
per  cent.,  and  the  4th  section  only  applies  to  sales  made  under 
previous  laws  allowing  a  lower  rate  of  interest.  The  original 
opinion  is,  therefore,  thus  modified,  and  the  petition  for  a 
rehearing  should  be  overruled. 
Pek  Curiam. — The  petition  is  overruled. 
Filed  March  18, 1885. 


366  StJPREME  COURT  OF  INDIANA, 


Davidson  v.  The  State. 


llSJg'  No.  12,009. 

^^   ISS  Davidson  v.  The  State. 

Criminal  Law. — Former  Oonvidion. — Conviction  for  "  unlawfully  carrrin^ 
a  dangerous  weapon  "  is  no  bar  to  a  prosecution  for  any  crime. 

Same. — Ocurying  Dangerous  Yl^eapon.— Conviction  for  a  violation  of  section 
1985,  B.  S.  1881  (cartying  a  deadly  weapon  concealed  or  openly  with  in- 
tent to  injure  another),  is  no  bar  to  a  prosecution  for  violation  of  section 
1984  (drawing  or  threatening  to  use  such  weapon). 

Instbugtions.— It  is  not  error  to  refuse  an  instruction  which  has  been 
substantially  given  in  another  form. 

From  the  Henry  Circuit  Court. 
— .  Brovm  and  i2.  Warner,  for  appellant. 
F.  T.  Hordy  Attorney  General,   O.  W.  Duncan,  Prosecu- 
ting Attorney,  and  W.  B.  Hord,  for  the  State. 

NiBLAC^,  J. — Indictment  against  Lincoln  Davidson  for  a 
violation  of  the  provisions  of  section  1984,  R.  S.  1881. 

The  first  count  charged  Davidson  with  having,  on  the  15th 
day  of  December,  1883,  unlawfully  drawn  and  threatened  to 
use  a  pistol  upon  one  Elden  Thornburg. 

The  second  count  charged  Davidson  with  having,  on  the 
fiame  day,  unlawfully  threatened  to  use  a  pistol,  which  he 
already  had  and  held  in  his  hands,  upon  the  said  Thornburg. 

A  jury  found  Davidson  guilty  as  charged  in  the  second 
count  of  the  indictment,  assessing  a  fine  against  him  of  |25, 
and  judgment  followed  upon  the  verdict. 

After  the  evidence  for  the  State  was  closed,  Davidson,  the 
defendant,  produced  a  transcript  from  the  docket  of  one 
Abraham  Wrightman,  a  justice  of  the  peace  of  Henry  county, 
showing  that,  on  the  19th  day  of  December,  1883,  one  George 
M.  Wright  filed  his  affidavit  before  said  justice,  charging  that 
on  or  about  the  17th  day  of  that  month,  at  said  county  of 
Henry  in  this  State,  as  affiant  verily  believed,  Orliff  David- 
son did  then  and  there  unlawfully  carry  a  dangerous  and 
deadly  weapon,  to  wit,  a  revolver,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
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peace  and  dignity  of  the  State  of  Indiana;  that  the  said 
Orliff  Davidson  was  arrested  upon  that  charge  and  fined  the 
sum  of  f  1  and  adjudged  to  pay  the  costs  of  the  prosecution 
against  him.  Wrightman  testified  that  Orliff  Davidson,  the 
person  named  as  defendant  in  the  proceedings  had  as  above 
before  him,  was  also  known  as  Lincoln  Davidson,  and  was 
the  same  person  who  was  the  defendant  in  this  cause,  and 
that  the  two  prosecutions  grew  out  of,  and  were  based  upon, 
the  same  transax^tion. 

The  defendant  then  offered  to  read  the  transcript  to  the 
jury  as  evidence  of  a  former  conviction  for  the  offence  for 
which  he  was  then  on  trial,  but  the  court  refused  to  permit 
him  to  read  the  transcript  in  evidence,  and  upon  that  re- 
fusal of  the  court  a  question  was  reserved  upon  the  proceed- 
ings below. 

As  a  bar  to  a  subsequent  prosecution,  it  is  not  necessaiy  to  . 
the  validity  of  a  former  conviction  that  it  should  have  been 
had  upon  a  formally  sufficient  charge.  For  such  a  purpose  a 
former  conviction  resting  upon  a  defective  charge  is  suffi- 
cient. Fritz  V.  State,  40  Ind.  18;  State  v.  George,  53  Ind. 
434;  Greenwood  v.  State,  64  Ind.  250. 

But  such  a  conviction  must,  nevertheless,  be  on  some  charge 
known  to  the  law  as  a  criminal  offence,  however  defectively 
stated.     1  Bishop  Crim.  L.,  section  1021. 

The  affidavit  filed  before  Justice  Wrightman  charged  no 
criminal  offence  of  any  kind  against  Orliff  Davidson.  Sec- 
tion 1985,  B.  S.  1881,  makes  carrying  a  pistol  concealed  an 
offence.  It  also  makes  it  a  misdemeanor  to  carry  a  pistol 
openly  with  the  intent,  or  avowed  purpose,  of  injuring  some 
other  person.  But  neither  that,  nor  any  other  section  of  the 
statute  known  to  us,  makes  the  simple  carrying  a  pistol  un- 
lawful. In  any  event,  there  is  a  material  difference  between 
the  two  offences  defined  by  section  1^84,  and  those  declared 
by  section  1985,  even  conceding  that  the  same  pistol  is  used 
in  every  instance.  Further  conceding  that  the  alleged  con- 
viction before  Justice  Wrightman  was  upon  a  sufficient  affi- 
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davit  under  one  of  the  provisions  of  section  1985,  it  does  not 
follow  that  it  would  have  been  a  bar  to  the  prosecution  of 
the  cause  now  before  us.  The  true  test  to  determine  whether 
the  plea  of  former  conviction,  or  former  acquittal,  is  a  good 
bar,  is  to  decide  whether  the  crimes,  as  charged,  are  so  far 
distinct  that  the  evidence  which  would  sustain  one  would  not 
sustain  the  other.  If  they  are  so  distinct,  there  has  been  no 
former  jeopardy.  Moore  Crira.  L.,  section  280 ;  1  Bishop 
Crim.  L.,  section  1052;  Stale  v.  Elder,  65  Ind.  282;  StaU 
V.  HaUabaugh,  66  Ind.  223;  Smith  v.  StaU,  85  Ind.  553. 
Thi^  test  makes  the  essential  difference  between  a  case  like 
this,  and  such  cases  as  might  arise  under  section  1985,  palpably 
apparent.  The  court  did  not,  consequently,  err  in  excluding 
the  transcript  of  the  proceedings  had  before  Justice  Wrightr 
man  upon  the  affidavit  of  Wright. 

A  question  is  also  made  upon  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  As  we  read  it,  the  evidence  did  not 
make  a  strong  case  against  the  def Aidant.  We  might,  indeed, 
with  propriety  say  that  the  case  is  not  a  satisfactory  one  upon 
the  evidence,  but  there  was  an  amount  of  evidence  tending 
in  some  degree  to  sustain  the  verdict  too  great  for  us  to  wholly 
disregard.  We  have,  therefore,  no  sufficient  cause  for  dis- 
turbing the  verdict  upon  the  evidence. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
certain  instructions  asked  for  by  the  defendant.  But  the  same 
legal  propositions  contained  in  the  instructions  refused  were 
embraced  in  a  more  condensed,  but  at  the  same  time  suffi- 
ciently elaborate  form,  in  an  instruction  given  by  the  court 
upon  its  own  motion.  No  substantial  injury  was,  in  conse- 
quence, inflicted  by  the  refusal  of  the  court  to  give  the  in- 
structions asked  for  by  the  defendant. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  6,  1885. 
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No.  11,266.  

Creighton  t\  Hoppis  et  ax.  12L-^, 

I  99    809 
140    491 1 

Deed. — Mortgage. — Eviderice, —  Witness. — Dedaraticms  <f  Arty  in  Possesvion, —  no  4961 

Vendor  and  Vendee. — In  ejectment  by  the  grantee  against  the  heirs  of  the  .  gg  ^t 

grantor,  it  was  in  question  whether  the  deed  was  intended  as  a  mortgage.  |l32  474 1 

It  was  in  proof  that  the  grantor  remained  in  possession,  erected  buildings 
and  insured  them,  and  made  other  improvements. 

Seldj  that  the  declarations  of  the  grantor,  while  negotiating  for  said  build- 
ings, insurance,  and  while  making  improvements,  concerning  the  acts 
so  being  done,  were  proper  evidence  for  the  defendants,  so  far  as  they 
tended  to  characterize  such  acts. 

Held,  also,  that  the  grantee  and  his  wife  were  not  competent  witnesses. 

From  the  Kosciusko  Circuit  Court. 

S.  8.  BiggSy  W.  8.  Marshall  and  D.  TurpiCy  for  appellant. 
J.  8.  FrazeTy  W.  D.  Frazer,  L.  H.  Haymmd  and  L.  W. 
BoysCy  for  appellees. 

Elliott,  C.  J. — In  February,  1870,  Wesley  Creighton 
and  his  wife  executed  to  the  appellant  a  deed  for  a  tract  of 
land.  Since  the  execution  of  that  instrument  Wesley  Creigh- 
ton has  died,  and  his  widow  has  married  Solomon  Hoppis, 
her  co-appellee.  The  instrument  is  in  form  and  terms  an  ab- 
solute deed  of  conveyance,  and  the  appellant  asserts  title 
under  it  as  such.  The  appellees  contest  the  right  of  the  ap- 
pellant to  possession,  upon  the  ground  that  although  the  deed 
is  absolute  on  its  &ce,  yet  it  was,  in  fact,  nothing  more  than 
a  mortgage. 

The  grantors  remained  in  possession  of  the  land,  and  Wes- 
ley Creighton  during  his  life  made  improvements  upon  it. 
The  appellees  had  a  right  to  prove  that  permanent  improve- 
ments were  made  by  the  deceased,  because  the  act  of  improv- 
ing supplied  some  ground  for  inferring  that  he  was  in  posses- 
sion as  owner,  and  was  not  there  at  the  sufferance  of  the  person 
to  whom  he  had  executed  a  deed.  The  bare  possession  was 
of  itself  some  evidence  of  ownership,  and  this  evidence  was 
Vol.  99.-24 
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strengthened  by  proof  of  the  making  of  permanent  improve- 
ments.    The  act  of  improving  was  one  proper  to  be  proved. 

Possession  by  the  person  who  has  executed  an  instrument, 
purporting  on  its  face  to  be  an  absolute  conveyance  of  land, 
is  in  its  nature  equivocal^  for  it  may  be  that  he  was  in  pos- 
session as  tenant^  or  as  a  mortgagor,  or  by  the  mere  sufferance 
of  the  grantee.  As  the  possession  may  be  equivocal,  it  be- 
comes material  to  show  its  true  character,  and,  in  order  to 
show  this,  what  was  done  by  the  person  in  possession  may  be 
proved.  The  character  of  the  possession  may  be  determined 
in  part  from  the  acts  of  the  person  in  possession.  Of  course, 
a  grantor  can  not  defeat  his  conveyance  by  mere  evidence  that 
he  made  improvements,  but  for  the  purpose  of  assisting  in 
determining  the  true  character  of  the  conveyance  and  posses- 
sion, it  is  competent  to  prove  acts  evidencing  ownership. 
Acts  of  ownership  performed  without  the  knowledge  of  the 
grantee  in  a  conveyance  will  not  defeat  his  rights.  They 
may^  however,  be  properly  given  in  evidence  for  the  purpose 
of  enabling  the  jury  to  ascertain  the  character  of  such  rights* 

We  assume,  on  the  strength  of  what  has  been  said,  that 
the  acts  of  Wesley  Creighton,  done  while  in  possession,  were 
competent  for  the  purpose  of  aiding  the  jury  in  determining  the 
nature  of  the  possession  and  the  character  of  the  convejranoe. 

It  is  the  general  rule  that  where  an  act  is  competent,  so 
also  are  the  declarations  accompanying  the  act.  It  was  said 
by  Professor  Greenleaf :  "  But  no  reason  is  perceived  why 
every  declaration  accompanying  the  act  of  possession,  whether 
in  disparagement  of  the  claimant's  title,  or  otherwise  qualify- 
ing his  possession,  if  made  in  good  faith,  should  not  be  re- 
ceived  as  part  of  the  res  gestce ;  leaving  its  effect  to  be  gov- 
erned by  other  rules  of  evidence.'^  1  Greenl.  Ev.  (14th  ed.), 
section  109.  In  a  note  to  the  text  it  is  said :  "  Such  declara- 
tions are  now  generally  admitted.^'  In  Shearer  v.  Eakman, 
56  Pa.  St.  144,  it  was  said :  "  The  character  of  a  possesiion 
may  always  be  shown  by  contemporaneous  declarations  of  the 
tenant."     A  like  ruling  was  made  in  Jackson  v.  BredeiAergh, 
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1  Johns.  159,  where  it  was  said  :  "  But  for  another  purpose, 
the  declarations  of  Mrs.  Punderson  were  clearly  evidence, 
namely,  to  show  in  what  character,  or  with  what  intent,  she 
entered,  and  held  possession  of  the  premises  in  dispute.'' 
After  quoting  from  1  Coke's  Institutes,  374,  a,  the  Supreme 
Court  of  Connecticut  said :  "  This  ancient  rule  of  the  law 
necessarily  implies,  that  the  acts  and  declarations  of  the  occu- 
pant are  good  evidence,  to  demonstrate  the  character  and  intent 
of  the  possession."  Williams  v.  Ensign,  4  Conn.  456.  Of  a  like 
import  was  the  language  of  the  court  in  Thomas  v.  Wheeler, 
47  Mo.  363,  where  it  was  said :  "  The  declarations  or  ad- 
missions of  one  in  possession  of  property,  explanatory  of 
his  possession — as  that  he  holds  it  in  his  own  right,  or  as  a 
tenant  or  trustee  of  another — ^are  admissible  evidence  because 
they  explain  the  character  of  his  possession.  Darrett  v.  Don- 
nelly, 38  Mo.  492,  and  cases  cited.  The  declarations  here 
made,  cotemporaneous  with  the  possession  and  while  it  con- 
tinued, were  also  admissible  as  part  of  the  res  gestas.  Boyden 
V.  Moore,  11  Pick.  363." 

The  question  of  the  competency  of  evidence  of  declara- 
tions, made  by  one  in  possession  at  the  time  of  doing  an  act 
on  the  land,  was  carefully  discussed  in  Downs  v.  Lyman,  3  N. 
H.  486,  and  the  court  thus  expressed  the  rule :  "  The  rule 
of  law  is,  that  where  it  is  necessary,  in  the  course  of  a  cause,  to 
inquire  into  the  nature  of  a  particular  act,  and  the  intention 
of  the  person,  who  did  the  act,  proof  of  what  the  person  said, 
at  the  time  of  doing  it,  is  admissible  in  evidence,  for  the  pur- 
pose of  showing  its  true  character."  In  Tarpin  v.  Brannon, 
3  McCord,  160,  it  was  said :  "  But  the  declarations  of  a  party 
when  accompanied  by  an  act  may  be  received  as  explanatory 
of  that  act,  as  constituting  a  part  of  the  res  gestceJ^  In  the 
following  cases  like  statements  of  the  rule  will  be  found: 
KirJdand  v.  Trott,  66  Ala.  417 ;  Sears  v.  Hayt,  37  Conn.  406 ; 
Stephens  v.  Williams,  46  Iowa,  540 ;  Amick  v.  Young,  69  111. 
542;  Sheaffer  v.  Eakman,  56  Pa.  St.  144;  HwnnicuU  v.  Pey- 
ton,  102  U.  S.  333;  Abeel  v.  VanGelder,  36  N.  Y.  513; 


372  SUPREME  COURT  OF  INDIANA, 

Creighton  v.  Hoppis  ei  oL 

JSwdtenham  v.  Leary,  18  Hun,  284.  Our  own  cases  recog- 
nize and  enforce  the  rule.  Lane  v.  StatCy  16  Ind.  14;  Boom 
County  Bank  v.  Wallace^  18  Ind.  82;  McOonnM  v.  Hannah, 
96  Ind.  102. 

In  the  cases  cited  by  the  appellant  the  evidence  consisted 
of  naked  declarations  unaccompanied  by  any  act,  and  in  such 
cases  a  very  different  rule  obtains.  We  do  not  hold,  nor 
mean  to  hold,  that  declarations  unaccompanied  by  an  act  are 
admissible ;  on  the  contrary,  we  understand  the  rule  to  be 
against  their  admissibility.  Nor  do  we  hold  that  declara- 
tions accompanying  an  act  are  competent,  where  the  act  itself 
can  not  be  proved,  but  we  do  hold  that  where  the  act  is  com- 
petent, so  also  are  the  declarations  made  at  the  time  it  was 
performed.  Even  in  such  cases,  it  is  only  declarations  ex- 
planatory of  the  act  and  immediately  connected  with  it  that 
are  admissible. 

Narratives  of  a  past  transaction,  although  given  at  Ae 
time  an  act  is  done,  are  not  competent.  In  order  that  the 
declarations  may  be  competent,  it  must  appear  that  they  re- 
late to  the  thing  then  done,  and  that  they  have  a  direct  con- 
nection with  it. 

It  is  not  necessary  that  the  declarations  should  be  made 
while  the  claimant  is  actually  on  the  land ;  it  is  sufficient  to 
establish  their  competency,  if  it  appears  that  they  were  made 
in  connection  with  some  act  relating  to  the  character  of  the 
possession.  This  is  expressly  ruled  in  the  cases  of  Abed  v. 
VanGelder,  supra, Swettenham  v.  Leary,  18  Hun,  284,  Smithy. 
McNamara,  4  Lans.  (N.  Y.)  169.  In  the  case  before  us  the 
declarations  objected  to  most  earnestly  were  made  while 
Wesley  Creighton  was  at  a  neighboring  town,  but  while  he 
was  still  in  possession  of  the  land,  and  negotiating  for  build- 
ing a  house  on  it,  and  were,  under  the  rule  laid  down  in  the 
cases  cited,  clearly  admissible. 

Declarations  made  by  Wesley  Creighton  when  he  applied 
for  a  policy  of  insurance  were  admitted  in  evidence,  and  we 
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think.there  was  no  error  in  this  ruling,  for  it  appears  that  he 
was  in  possession  of  the  land  at  the  time,  that  the  declarations 
concerned  the  property  and  were  explanatory  of  the  pos- 
session. 

It  is  not  for  the  court  to  determine  the  weight  of  evidence, 
for,  if  the  evidence  is  at  all  material,  it  must  be  admitted  if  it 
is  otherwise  competent.  Nave  v.  Flack,  90  Ind,  205  (46  Am. 
K  205).  The  weight  to  be  attached  to  declarations  such  as  those 
given  in  evidence  in  the  present  instance  was  a  question  for  the 
jury  or  the  court  trying  the  case.  Of  themselves,  they  are  not 
sufficient  to  overthrow  a  deed,  or  transform  an  absolute  con- 
veyance into  a  mortgage,  but  are  proper  evidence  to  be  con- 
sidered in  connection  with  other  facts  and  circ\imstances. 

The  action  was  prosecuted  against  the  heirs  of  a  deceased 
person,  and  the  plaintiff  was  not  a  competent  witness  as  to 
matters  which  occurred  prior  to  the  death  of  the  ancestor. 

Where  the  husband  is  not  a  competent  witness,  the  v^ife  is 
not.    R.  S.  1881,  section  501. 

There  was  evidence  fairly  tending  to  support  the  verdict, 
and  that  requires  us  to  decline  to  disturb  it.     Affirmed. 

Filed  Sept.  27, 1884. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  argument  of  appellant's  counsel,  on 
the  petition  for  a  rehearing,  is  this  quotation :  ^^  The  admis- 
sions of  a  party  are  evidence  against  himself,  whether  made 
in  connection  with  an  act  done  or  not,  but  a  party  can  not,  as 
a  general  rule,  prove  his  own  statements  as  evidence  for  him- 
self." Scobey  v.  Armington,  5  Ind.  514 ;  Denman  v.  McMa- 
hin,  37  Ind.  241.  Many  authorities  are  cited  in  support  of 
this  statement  of  the  law.  The  work  of  counsel  was  entirely 
superfluous,  for  we  stated  this  general  rule  in  our  former 
opinion  quite  as  broadly  as  any  case  cited  by  counsel  states 
it.  In  no  particular  did  we  impugn  the  correctness  of  this 
general   principle.    What  we  did   decide  is  that  where  a 
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grantor  is  in  possession,  and  does  acts  while  in  possession  ev- 
idencing ownership^  his  declarations  accompanying  and  con- 
nected with  those  acts  are  competent  evidence.  We  put  our 
decision  upon  the  ground  that  where  an  act  is  itself  compe- 
tent^ so  also  are  the  declarations  made  at  the  time  it  was  per- 
formed. In  doing  this  we  opened  no  new  path,  but  followed 
one  long  since  laid  out  and  trodden  by  many  courts.  Not 
one  of  the  many  cases  now  cited  by  counsel  controverts  this 
doctrine. 

Possession  is  an  act  indicative  of  ownership,  and  acts  done 
while  in  possession  evidencing  ownership  are  competent,  and 
the  rule  is  a  universal  one  that  where  the  acts  are  competent 
evidence,  so  also  are  declarations  made  while  performing 
them.  Of  course,  the  declarations  of  a  grantor,  not  made 
while  in  possession  or  while  engaged  in  the  performance  of 
an  act,  are  not  competent  in  impeachment  of  his  grantee^s  ti- 
tle. It  is  true  that  the  deed  of  the  appellees'  deceased  ances- 
tor prima  facie  conveyed  full  title,  because  it  was  absolute  on 
its  fece.  Pierson  v.  Do6,  2  Ind.  123.  But  it  is  equally  true 
that  such  a  deed  may  be  shown  to  be  a  mortgage,  and  one 
fact  tending  to  show  this  is  that  the  grantor  retained  posses- 
sion. Counsel  concede  this  to  be  true,  but  assert  that  the  rule 
applies  only  where  the  possession  is  adverse.  In  thus  limit- 
ing the  rule  counsel  are  in  error.  Possession  by  the  grantor 
is  an  act  tending  to  show  ownership,  and,  as  such,  is  compe- 
tent ;  therefore,  the  declarations  accompanying  acts  explain- 
ing and  exhibiting  the  principal  act  of  possession  are  also 
competent.  W.e  do  not  deem  it  necessary  to  again  comment 
upon  the  authorities  cited  in  our  former  opinion,  for  they  are 
there  fully  discussed. 

The  case  of  Doe  v.  Moore,  4  Blackf  445  (30  Am.  Dec.  666), 
belongs  to  an  entirely  different  class.  There  the  declarations 
sought  to  be  introduced  in  evidence  were  not  accompanied  by 
an  act  evidencing  ownership,  but  were  statemenjte  rehearsing  a 
past  transaction.  The  difference  between  that  case  and  this  is 
essential.     In  that  case  there  was  no  act  accompanying  the 
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d«claratioii8,  and  they  merely  recited  a  past  occurrence,  while 
here  the  declarations  accompanied  an  act,  and  were  not  mere 
narratives  of  past  occurrences.  Both  acts  and  declarations 
were  things  of  the  then  present,  and  not  things  of  the  past. 
It  can  not  be  granted  that  the  appellees  could  not  be  per- 
mitted to  prove  these  acts  and  declarations  until  they  had  es- 
tablished the  fact  that  the  instrument  was  in  truth  a  mort** 
gage,  for  it  was  enough  that  there  was  evidence  tending  to 
show  that  &ct.  When  such  evidence  was  introduced,  then 
the  appellees  had  a  right  to  strengthen  it  by  evidence  of  their 
ancestor's  acts  and  concurrent  declarations.  If  it  were  true, 
as  counsel  assert,  that  the  appellee  was  not  entitled  to  intro- 
duce evidence  of  acts  and  declarations  until  after  they  had 
fully  proved  that  the  instrument  was  a  mortgage,  there  would 
be  no  need  for  them,  for  the  case  would  be  fully  made  out 
without  them.  We  need  not  decide  what  the  rule  would  be, 
if  the  instrument  were  conceded  to  be  an  absolute  deed,  for 
the  case  before  us  belongs  to  a  class  which  forms  a  bold  ex- 
ception to  the  general  rule  that  a  written  instrument  can  not 
be  contradicted  by  parol  evidence. 
Petition  overruled. 
FUed  Jan.7,1885. 


No.  11,209. 

EiLER  V.  Crull. 

Husband  and  Wife. — AbandonmenL — TAabUUy  for  W'tfe^s  NecefaaarUs. — A 
hasband  who  abandons  his  wife,  without  her  fault,  and  leaves  her  for  a 
period  of  months  wholly  without  means  of  support,  is  liable  to  her  son 
who  provides  for  her  necessaries  during  that  time,  without  any  express 
request  or  promise  of  the  husband  to  pay  therefor. 

From  the  Henry  Circuit  Court. 

J".  M.  Broton,  J.  Brovm  and  W.  A.  Brovm,  for  appellant. 

Jl  H.  Mellett  and  E.  H.  Bundy,  for  appellee. 
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Black,  C, — The  appellee  sued  the  appellant  and  recovered 
judgment  against  him  for  $304,  for  boarding  and  mainte- 
nance furnished  by  the  plaintiff  to  the  wife  of  the  defendant 
for  twenty-two  consecutive  months,  commencing  in  Octo- 
ber, 1880. 

The  appellant  has  assigned  as  error  the  overruling  of  his 
motion  for  a  new  trial. 

He  abandoned  his  wife,  in  said  month,  without  her  fitaU, 
taking  with  him  all  the  household  furniture  and  leaving  her 
wholly  destitute  of  money,  food  or  means  of  sustenance,  and 
thereafter  he  furnished  her  nothing. 

She  owned  a  tract  of  land  of  about  one  acre,  with  a  small 
house  thereon.  About  one  month  before  said  abandonment, 
she  leased  said  premises,  for  a  period  of  two  years,  to  the 
plaintiff,  her  son  by  a  former  marriage,  who,  by  the  terms  of 
the  contract  of  letting,  was  to  have  the  use  of  said  premises 
for  that  period,  in  consideration  of  certain  repairs  which  he 
agreed  to  make  thereon,  aQ4  which  he  did  make. 

At  the  request  of  said  ^ife,  after  she  had  been  so  aban- 
doned, the  plaintiff  took  her  to  said  premises,  where  he  re- 
sided^ and  thereafter  he  maintained  her  there  at  his  expense, 
she  having  no  property  whatever  except  said  premises.  The 
plaintiff  knew  that  she  had  no  other  property,  and  it  was 
agreed  between  him  and  her  that  he  would  try  to  get  some 
compensation  for  her  maintenance  from  the  defendant. 

The  only  question  is  whether  the  plaintiff  could  recover, 
notwithstanding  the  wife's  ownership  of  said  property,  there 
being  no  express  request  or  promise  on  the  part  of  the  de- 
fendant. 

During  the  period  in  which  the  plaintiff  provided  necessa- 
ries for  liie  abandoned  wife,  not  upon  her  credit,  no  means  of 
support  accrued  or  could  accrue  to  her  from  the  real  estate 
owned  by  her.  For  that  period  the  defendant  left  her  wholly 
without  means  of  support;  and  having  done  so  without  her 
fault,  he  was  liable  to  the  plaintiff  for  providing  for  her  nece^ 
flities,  without  the  defendant's  express  request  or  his  express 
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promise  to  pay  therefor.     Litson  y.  Broton,  26  Ind.  489; 
Watkina  v.  DeArmond^  89  Ind.  553,  ^   - 

The  judgment  should  be  affirmed. 

Peb  Cueiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant^s  costs. 
FUedJan.9, 18S5. 


No.  11,639. 

Lewis  v.  Chkistie. 


09    877 

iNBTRUcnoMa — Invading  Provinot  of  Jury. — It  is  error  to  instruct  the  jury  154  ftiO 

in  the  language  of  1  Greenl.  Ev.,  sec  200,  expressing  the  necessity  of  cau- 
tion as  to  evidence  of  admissions  of  parties,  and  the  reasons  for  such 
caution,  as  that  author  gives  them,  because  it  invades  the  province  of 
the  jury  as  to  matters  of  which  the  jurors  are  the  exclusive  judges. 

Sake. — Harmless  Ehror. — An  instruction  against  a  defendant,  which  is  erro- 
neous, will  not  be  held  harmless  merely  because  his  answer  was  bad. 

From  the  Jefferson  Circuit  Court. 

A.  JD.  Vanosdol,  H.  Francisco,  E.  R,  Wilson,  J.  W.  Gor^ 
don  and  L,  0.  Bailey,  for  appellant. 
JE.  O.  Hay,  W,  8.  Friedley  and  C,  A.  Korbly,  for  appellee. 

BiCKNELL,  C.  C. — In  this  case  several  errors  are  assigned, 
but  they  are  all  waived  except  alleged  errors  of  the  court  in 
giving  and  refusing  instructions. 

The  appellee  brought  this  suit  against  the  appellant  to  re- 
cover $1,000,  as  liquidated  damages  for  the  breach  of  the  fol- 
lowing written  contract : 

"  Know  all  men  by  these  presents,  that  this  agreement,  en- 
tered into  by  and  between  James  H.  Christie  of  the  first  part, 
and  Samuel  B.  Lewis  of  the  second  part,  witnesseth,  that  in 
consideration  of  James  H.  Christie  of  the  first  part  making 
Samuel  B.  Lewis  a  warranty  deed  to  two-fifths  of  the  undi- 
vided interests  in  the  real  estate  of  the  late  Preston  Christie, 
deceased,  valued  at  $1,400,  situate  in  Ripley  county,  Indiana^ 
the  said  Samuel  B.  Lewis  of  the  second  part  agrees  to  make 
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to  James  H.  Christie  of  the  first  part  a  warranty  deed  to  the 
following  lots :  Nos.  19  and  20  of  the  Lewis  addition,  sit- 
uated in  Canaan,  Jefferson  county,  Indiana,  valued  at  $700, 
and  his  good- will  and  influence  valued  at  $700,  and  the  party 
of  the  second  part  is  not  to  locate  as  practitioner  of  medicine 
and  surgery  at  any  point  within  five  miles  from  Canaan,  in 
said  county,  unless  the  party  of  the  first  part  consents  thereto 
in  writing,  and  it  is  further  stipulated  and  agreed  that  the 
party  of  the  second  part,  violating  the  terms  of  this  agree- 
ment, shall  pay  the  party  of  the  first  part  $1,000,  as  liqui- 
dated damages,  in  full  of  such  breaches  of  this  agreement. 
This  agreement  is  signed  in  duplicate.  Witness  our  hands 
and  seals  this  27th  day  of  February,  1882. 

"James  H.  Christie,   [seal.] 
"Samuel  B.  Lewis,    [seal.]*' 

This  suit  was  commenced  in  July,  1883.  The  complaint 
avers  that  the  deeds  provided  for  in  the  agreement  were  exe- 
cuted, and  that  the  parties  respectively  were  put  in  possession 
of  the  property  thereby  conveyed.  The  breach  alleged  is 
that  the  defendant  has  removed  back  to  said  town  of  Canaan, 
has  located  there,  and  is  practicing  medicine  and  surgery  in 
said  town  and  vicinity,  and  within  five  miles  of  said  town, 
without  the  written  consent  of  the  plaintiff,  and  has  withheld 
from  the  plaintiff  his  good-will  and  influence,  and  is  using 
all  his  influence  against  the  plaintiff  and  trying  to  prevent 
him  from  receiving  any  benefit  from  said  contract.  The 
complaint  states  that  the  defendant  has  violated  said  contract, 
as  aforesaid,  all  the  time  from  April  1st,  1883,  to  the  time 
this  suit  was  commenced.  The  defendant  answered  in  two 
paragraphs. 

1.  Admitting  the  execution  of  the  contract  as  alleged  in 
the  complaint,  and  averring  that  about  the  3d  of  March,  1882, 
the  parties  made  a  partnership  for  the  practice  of  medicine 
and  surgery  in  said  town  of  Canaan,  and  by  its  terms  said  de- 
fendant was  to  practice  medicine  and  surgery  there  until  the 
autumn  of  1882,  and  then  was  to  move  to  Canaan  with  his 
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&nul7  and  continue  the  practice  of  medicine  and  surgery 
there  as  long  as  they  could  agree.     Wherefore,  etc. 

2.  Admitting  the  execution  of  the  contract  as  stated  in  the 
complaint,  and  averring  that  in  the  month  of  March,  1882, 
the  plaintiff  and  defendant  rescinded  the  contract  sued  on  by 
forming  a  partnership  for  the  practice  .of  medicine  and  sur- 
gery at  said  town  of  Canaan,  and  did  so  practice  from  that 
time  onward,  so  long  as  they  could  mutually  agree.  Where- 
fore, etc. 

A  demurrer  to  the  first  of  these  paragraphs  of  answer  was 
overruled,  and  the  plaintiff  filed  a  reply  to  the  entire  answer, 
denying  each  of  its  allegations.  The  issues  were  tried  by  a 
jury,  who  returned  a  verdict  for  the  plaintiff  for  $1,000,  the 
amount  of  the  liquidated  damages. 

A  motion  by  the  defendant  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  verdict.  The  defendant 
appealed.  The  only  matter  relied  on  by  the  appellant  for  the 
reversal  of  the  judgment  is,  that  the  court  erred  in  giving  and 
refusing  instructions. 

The  appellee  claims  that  the  evidence  is  not  in  the  record, 
and  that,  therefore,  the  instructions  can  not  be  considered. 
He  says  a  certain  paper  mentioned  in  the  testimony  of  John 
Cramer  ought  to  be  in  the  bill  of  exceptions.  The  defendant 
being  a  witness  in  his  own  behalf,  the  plaintiff^s  counsel,  on 
oross-examination,  asked  him  as  to  an  alleged  conversation 
between  him  and  John  Cramer  at  Cramer's  shoe  shop,  March 
4th,  1882. 

Instead  of  stating  the  alleged  conversation  orally  to  the 
defendant,  it  appears  that  the  plaintiff's  counsel  read  it  to 
him  from  a  paper ;  the  defendant  denied  that  aujc  such  con- 
versation had  taken  place;  the  question  thus  put  to  Dr. 
Lewis,  containing  the  whole  of  the  alleged  conversation,  ap- 
pears in  the  bill  of  exceptions.  Afterwards,  John  Cramer 
was  sworn  to  prove  that  there  was  such  a  conversation,  and 
he  testified  thus:  ^^^I  live  at  Canaan;  I  am  a  shoemaker;  I 
have  lived  there  four  years  in  September;  I  lived  in  Madi- 
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son  before  I  went  to  Canaan;  I  know  the  parties;  I  have 
known  the  defendant  ever  since  I  moved  to  Canaan^  and  Dr. 
Christie  afterwards;  conversation  with  Dr.  Lewis  at  Canaan 
in  my  shoe  shop,  March  4th,  1882;  I  did  have  such  conver- 
sation; Dr.  Lewis  said  just  them  very  words  that  paper 
speaks;  he  did  say  so,.^  (as  in  last  question  stated) .'' 

The  appellee  claims  that  the  bill  of  exceptions  does  not 
show  what  this  "  last  question "  was.  The  fair  inference  i» 
that  this  "  last  question,"  to  which  reference  is  thus  made, 
contained  a  statement  in  full  of  the  alleged  conversation  and 
was  read  to  Cramer  from  the  paper  in  presence  of  the  jury, 
but  the  appellee  claims  that  neither  the  question,  nor  the  pa- 
per, nor  its  contents  are  set  out  in  the  bill  of  exceptions. 

The  statement  in  the  bill  of  exceptions  is  that  John  Cra- 
mer in  answer  to  some  ''  last  question  "  replied,  "  Dr.  Lewis 
said  ♦the  very  words  that  paper  speaks,"  but  the  appellee 
claims  that  this  "  last  question  "  is  not  set  out,  and  that  the 
bill  of  exceptions  does  not  purport  to  show  what  "  that  pa- 
per "  did  speak. 

We  are  of  opinion  that  the  statement  in  the  bill  of  excep- 
tions, "this  was  all  the  evidence  given  in  the  case,"  is  not 
falsified  by  the  record.  Undoubtedly,  the  question  put  to- 
Dr.  Lewis  in  reference  to  the  alleged  conversation  with  Cra- 
mer at  the  shoe  shop,  in  March,  1882,  was  read  to  Lewi* 
from  a  paper ;  it  does  not  appear  that  the  paper  was  offered  in 
evidence ;  such  a  reading  is  the  same  in  effect  as  a  question 
put  without  any  paper.  It  seems  that  the  same  question  as 
to  the  alleged  conversation  was  read  to  the  witness  Cramer 
from  the  paper,  to  which  he  repKed,  "'Dr.  Lewis  said  just 
the  very  w(y:ds  that  paper  speaks;  he  did  say  so,'  (as  in  last 
question  stated)." 

We  think  that  from  the  cross-examination  of  Lewis  and 
the  entire  examination  of  Cramer,  as  given  in  the  bill  of  ex- 
ceptions, it  sufficiently  appears  that  the  "  last  question,"  men- 
tioned in  Cramer's  testimony,  is  the  same  question  read  first 
to  Lewis  from  the  paper  and  then  to  Cramer  from  the  paper. 
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and  we  think  the  cross-examination  of  Lewis  states  exactly 
what  the  question  was.  We,  therefore,  can  not  say  that  no 
question  is  presented  on  the  instructions. 

Some  of  the  objections  to  the  instructions  are  expressly 
waived  by  the  appellant  in  his  brief.  We  need  not  consider 
any  of  the  others  except  the  twelfth,  given  by  the  court  to 
the  jury  at  the  request  of  the  plaintiff  and  excepted  to  by 
the  defendant. 

The  twelfth  instruction  given  by  the  court  is  as  follows : 

"12.  Evidence  of  the  admissions  of  the  parties  to  this 
action  has  been  given  to  you.  Such  evidence  ought  to  be 
received  with  great  caution.  Such  evidence,  consisting  of 
mere  repetition  of  oral  statements,  is  subject  to  much  imper- 
fection and  mistake,  the  party  himself  either  being  misin- 
formed, or  not  having  clearly  understood  his  own  meaning, 
or  the  witness  having  misunderstood  him.  It  frequently  hap- 
pens, also,  that  by  a  witness  unintentionaUy  altering  a  few  of 
the  expressions  really  used,  gives  an  effect  to  a  statement, 
completely  at  variance  with  what  the  parties  actually  did  say ; 
but,  in  a  case  where  you  find  that  an  admission  is  deliberately 
made  and  precisely  identified,  the  evidence  it  affords  is  often 
of  the  most  satisfactory  nature.^' 

This  instruction  is  taken  from  section  200  of  1  Greenleaf 
on  Evidence,  but  it  is  changed;  Greenleaf  says  :  "The  party 
himself  either  being  misinformed,  or  not  having  clearly  ex- 
pressed his  own  meaning;^'  whereas  the  instruction  here 
given  is,  "not  having  clearly  understood  his  own  meaning.'* 

The  appellant  claims  that  the  above  instruction  was  errone- 
ous. He  says :  "  What  the  parties  had  done  they  knew ;  they 
spoke  of  their  own  transactions;  they  could  not  have  been 
misinformed.  *  *  *  But  how  could  a  party  fail  clearly  to 
understand  his  own  meaning  ?  It  is  easy  for  any  one  to  ^  not 
clearly  express  his  own  meaning,  but  not  to  understand  his 
own  meaning/  is  impossible,  if  he  has  any  meaning.'' 

We  need  not  determine  whether  the  instruction,  if  other- 
wise valid,  would  be  vitiated  by  this  error,  because  this  court 
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has  held  that  said  section  200  of  1  Greenleaf  on  Evidence^ 
ought  not,  in  Indiana,  to  be  given  to  the  jury  as  law  in  an 
instruction  by  the  court. 

In  Finch  v.  BerginSy  89  Ind.  360,  the  judgment  was  re- 
versed because  the  court  below  had  given  an  instruction 
adopting  the  very  words  of  Greenleaf  in  the  section  above 
mentioned,  and  HowK,  J.,  in  delivering  the  opinion  of  the 
court,  said :  "  Of  this  section  of  Greenleaf 's  text,  in  a  similar 
instruction  in  Dams  v.  Hardy,  76  Ind.  272,  this  court  said : 
'  To  give  it  in  a  charge,  as  written,  would,  in  this  State,  be  an  in- 
vasion of  the  jury's  exclusive  right  to  judge  of  the  credibility 
and  weight  of  evidence.  It  is  proper  matter  of  argument 
that  such  evidence  is  subject  to  imperfection  and  discredit,  for 
the  reasons  suggested,  and  the  court  may  direct  the  jury's  atn 
tention  to  the  subject.  But  it  is  not  for  the  court  to  say,  as 
matter  of  law,  in  reference  to  the  evidence  of  this  kind,  given 
in  a  particular  case,  that  it  is  subject  to  much  imperfection ;  or 
that  "  it  frequently  happens  that  the  witness,  by  unintention- 
ally altering  a  few  expressions  really  used,  gives  an  effect  to 
the  statement  completely  at  variance  with  what  the  party  did 
say ) "  or  that,  where  "  the  admission  is  deliberately  made  and 
precisely  identified,  the  evidence  is  often  of  the  most  satis- 
fectory  nature.''  These  are  matters  of  fact,  experience  and 
argument,  but  not  otherwise  the  subject  of  legal  cognizance.* 

"  So,  in  Garfield  y.  State,  74  Ind.  60,  in  commenting  on  an 
instruction  transcribed,  like  the  one  above  quoted,  from  1 
Greenleaf  on  Evidence,  this  court  said:  *It  is  not  every 
statement  of  the  law  found  in  a  text-book  or  opinion  of  a 
judge,  however  well  and  accurately  put,  which  can  properly 
be  embodied  in  an  instruction.  *  *  *  The  instruction  under 
consideration  does  not  contain  a  single  proposition  of  law, 
but  only  declarations  of  supposed  facts,  which  common  ex- 
perience has  perhaps  established  as  true.  The  teachings  of 
experience  on  questions  of  fact  are  not,  however,  doctrines 
of  law,  which  may  be  announced  as  such  from  the  bench.  *  * 
*    *    They  may  well  enter  into  the  arguments  of  attorneys. 
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*  *  *  but  the  jury,  not  the  judge,  is  the  arbiter  of  such  con- 
tentions. *  *  *  The  most  that  the  judge  may  do,  under  our 
practice,  which  leaves  questions  of  fact  entirely  to  the  jury, 
is  to  direct  the  attention  of  the  jurors  to  such  propositions 
and  leave  them,  in  the  light  of  their  experience,  to  say  what 
credit  should  be  given  to  any  testimony  on  account  of  its  al- 
leged doubtful  character/  " 

In  the  case  of  Woollen  v.  Whitacre,  91  Ind.  502,  this  court 
said,  by  Hammond,  J. :  "  The  decisions  of  this  court  are 
numerous  to  the  eflFect  that  it  is  error  for  the  court  to  say  or 
intimate  to  the  jury  that  any  circumstance  or  fact  should  be 
considered  by  them  to  the  disparagement  of  a  witnesses  tes- 
timony." And  the  rule  above  indicated  in  Finch  v.  Bergins^ 
mipray  is  supported  by  Nelson  v.  Vorce,  55  Ind.  455 ;  Pratt 
V.  State,  56  Ind.  179 ;  Millner  v.  Eglin,  64  Ind.  197  (31  Am. 
R.  121) ;  Jackman  v.  State,  71  Ind.  149;  Works  v.  Stevens, 
76  Ind.  181. 

The  foregoing  authorities  clearly  show  that  the  court  erred 
in  giving  to  the  jury  the  aforesaid  instruction  No.  12,  and  for 
this  error  of  law  the  motion  for  a  new  trial  ought  to  have 
been  sustained. 

The  judgment  ought  to  be  reversed. 

Peb  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment,  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded  for  a  new  trial. 
Filed  Nov.  19, 1884. 

On  Petition  for  a  Rehearing. 

BiCKNEiiii,  C.  C. — The  appellee  admits  that  the  court  be- 
low erred  in  its  instruction  No.  12,  and  he  states  that  he  does 
not  ask  this  court  to  reconsider  its  ruling  upon  said  instruc- 
tion, but  he  claims  a  rehearing  because,  as  he  alleges,  the  de- 
fences of  the  appellant  are  bad,  and,  therefore,  the  erroneous 
instruction  was  harmless. 

Tke  appellee  demurred  to  the  appellant's  first  defence,  and 
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his  demurrer  was  overruled,  but  as  he  has  not  assigned  any 
cross  errors,  he  is  not  in  a  position  to  question  tho  rulin^g  of 
the  court  on  said  demurt-er.     Buskirk  Pr.  119;    Jenktsis  \ 
Peckinpauffh,  40  Ind.  133. 

The  appellee  considered  the  second  defence  sufficient,  and 
took  issue  on  it.  If  at  the  proper  time  he  had  moved  for 
judgment  upon  the  pleadings,  and  upon  the  overruling  of 
that  motion  had  excepted,  he  could  have  presented  the  ques- 
tion arising  thereon  by  a  proper  assignment  of  cross  error. 
There  is  no  such  question  now  before  us. 

The  petition  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  March  13, 1885. 


No.  11,613. 

Metzler  et  al.  v.  Metzler. 

Divorce. — Alimony. — ^.Where,  for  the  fault  of  the  hasband,  a  divoroe  is 
granted  to  the  wife  with  custody  of  the  only  child,  the  husband's  prop- 
erty, beyond  all  his  debts,  being  worth  at  least  $3,500,  alimouy  in  the 
sum  of  $1,590  is  not  excessive. 

Same. — Bartiea. — Pleading. — fraudulent  Conveyance. — In  a  suit  by  a  wife  for 
a  divorce,  making  also  defendant  a  stranger,  with  a  view  to  subject  lands 
conveyed  to  him  to  the  payment  of  alimony,  the  complaint  against  him 
is  bad  on  demurrer,  if  it  do  not  show  that  the  conveyance  was  made  to 
hinder  or  defraud,  and  that  it  was  without  adequate  consideration. 

Evidence. — Praetice, — A  question  to  a  witness,  so  indefinite  that  the  an- 
swer to  it  may,  or  may  not,  disclose  matter  not  pertinent  to  the  Iwaes, 
may  be  allowed,  or  not,  in  the  discretion  of  the  court. 

From  the  Huntington  Circuit  Court. 

T.  R.  Marshall  and  W.  F.  McNagny^  for  appellants. 

W.  A.  Branyan  and  T.  G.  Smith,  for  appellee. 

NiBLACK,  J. — Suit  by  Elizabeth  Metzler  against  her  hus- 
band, William  Metzler,  for  a  divorce,  in  which  Joseph  Metz- 
ler, the  father  of  the  said  William,  was  made  a  co*defeiidant 


NOVEMBER  TERM,  1884.  386 

Metzler  et  aL  v.  Metzler. 

(o  answer  as  to  certain  property  interests  affecting  the  plain- 
tiff^   demand  for  alimony. 

After  making  the  necessary  averments  as  to  the  residence 
of  the  plaintiff^  the  complaint  charged  that  she  and  the  de- 
fendant William  Metzler  were  married  in  December,  1875, 
and  that  they  had  lived  together  as  husband  and  wife  until 
early  in  June,  1882,  which  was  previous  to  the  commencement 
of  this  suit;  that  the  said  William  had  failed  to  make  suita- 
ble provision  for  his  family  for  a  period  of  two  years  previ- 
ous to  their  separation ;  that  the  said  William  had  also  treated 
the  plaintiff  in  a  cruel  and  inhuman  manner  in  several  spec- 
ified respects,  and  especially  in  falsely  and  wickedly  accusing 
her  of  the  crime  of  adultery  and  other  lewd  conduct,  by  rea- 
soA  of  all  which  the  plaintiff  was  compelled  to  separate  her- 
self from  the  said  William  and  live  apart  from  him  since 
early  in  June,  1882,  the  time  of  their  separation  above 
named ;  that  during  the  cohabitation  of  the  plaintiff  with  the 
said  William,  he  became  and  was  the  holder  of  the  legal  title 
to  a  house  and  lot  in  the  city  of  Huntington,  in  this  State, 
which  had  been  purchased  and  improved  by  the  proceeds  of 
their  joint  labor,  of  the  probable  value  of  $3,500 ;  that  on 
the  26th  day  of  April,  1882,  the  said  William  bargained  and 
sold  said  house  and  lot  to  the  above  named  Joseph  Metzler, 
and  by  &lsely  representing  to  her,  the  plaintiff,  that  her  lewd 
and  improper  conduct,  and  the  scandal  resulting  therefrom, 
had  made  it  necessary  for  them  to  emigrate  to  the  west,  and 
by  the  violent  and  threatening  use  of  a  revolver  in  his  hands, 
which  placed  her  under  great  fear  and  actual  duress,  coerced 
and  compelled  her  to  unite  with  him  in  a  conveyance  of  said 
house  and  lot  to  the  said  Joseph,  by  which  she  was  seem- 
ingly made  to  relinquish  her  inchoate  interest  in,  and  all 
other  rights  to,  said  house  and  lot ;  that  the  said  Joseph  had 
full  knowledge  of  the  wrongful  and  coercive  conduct  of  the 
said  William  in  procuring  the  plaintiff  to  execute  a  convey- 
ance to  him,  as  above  stated,  and  participated  therein ;  that 
Vol.  99.-25 
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she  joined  in  the  execution  of  said  conveyance  against  her 
will  and  only  because  she  was  coerced  to  do  as  herein  charged  ; 
that  afterwards  the  said  William  ceased  to  talk  of  emigrat- 
ing west^  but  contiiiued  to  inflict  a  tirade  of  abuse  upon  the 
plaintiff  and  to  repeat  his  charges  of  adultery  against  her; 
that  at  the  time  of  the  plaintiff's  separation  from  the  said 
William  he  owned  particularly  described  property,  real  and 
personal,  of  the  aggregate  value  of  $11,000,  including  the 
house  and  lot  conveyed  as  above  to  the  said  Joseph;  that 
the  said  William  and  Joseph  had  been  and  still  were  con- 
spiring to  cheat  and  defraud  her,  the  plaintiff,  out  of  her  just 
share  and  all  interest  in  the  property  herein  above  referred- 
to,  and  that  compelling  her  to  sign  the  deed  to  the  said  Jo- 
seph was  one  of  the  means  resorted  to  for  that  purpose ;  that 
the  said  William  had  been  since  the  separation,  and  ws8  still,, 
selling  off  his  remaining  property  with  a  view  to  secreting 
the  proceeds  and  defrauding  the  plaintiff;  that  in  consequence 
there  did  not  remain  property  enough,  besides  the  house  and 
lot  conveyed  to  the  said  Joseph,  subject  to  execution,  to  sat- 
isfy any  reasonable  sum  which  might  be  decreed  to  the  plain- 
tiff for  alimony.  Whereford  the  plaintiff,  in  addition  to  a 
decree  for  a  divorce,  demanded  judgment  in  the  sum  of 
$5,000  for  alimony,  and  that  such  judgment  should  be  de- 
creed to  be  a  lien  upon  the  house  and  lot  conveyed  to  the 
said  Joseph  as  hereiit  above  set  forth. 

The  separate  demurrer  of  Joseph  Metzler  for  want  of  suf- 
ficient fiwts  being  first  overruled^^^and  issue  being  joined,  the 
court  made  a  finding  that  the  plaintiff  was  entitled  to  a  de- 
cree of  divorce  from  her  said  husband  William  Metzler;  that 
she  ought  to  have  the  custody  of  their  only  child ;  that  the 
sum  of  $1,590  should  be  allowed  to  her  for  alimony,  and  be 
decreed  to  be  a  lien  upon  the  house  and  lot  conveyed  to  Jo- 
seph Metzler,  and  decreed  accordingly. 

Questions  were  reserved  upon  the  evidence  as  well  as  upon 
the  amount  of  alimony  allowed  to  the  plaintiff.  The  evidence 
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does  not  impress  us  as  having  made  a  strong  case  in  favor 
of  the  plaintiff  for  a  divorce,  but  there  was  evidence  tending 
to  sustain  some  of  the  material  allegations  of  the  complaint 
as  against  the  defendant  William  Metzler.  We  can  not, 
therefore,  disturb  the  finding  of  the  court  for  any  supposed 
insuflSciency  of  the  evidence  to  sustain  it.  Graft  v.  Orafty  7& 
Ind.  136. 

One  of  the  witnesses  called  by*the  defendant  testified  as 
follows:  ^^  I  am  a  sister  of  the  defendant  William.  He  is  not 
a  talkative  man.  I  was  about  their  house  frequently  after  he 
was  married.'^ 

Counsel  for  the  defendants  then  said  to  the  witness,  ^^At 
such  times  as  you  were  present  you  may  state  how  the  defend- 
ant William  treated  his  wife.''  Counsel  for  the  plaintiff  ob- 
jected to  the  witness  answering  that  question,  and  the  court 
sustained  their  objection,  and  it  is  now  claimed  that  the  court 
palpably  erred  in  its  decision  in  that  respect. 

We  think  the  court,  with  much  propriety,  might  have  per- 
mitted the  question  to  be  answered,  but,  strictly  speaking,  it 
was  too  indefinite  and  uncertain  as  to  the  period  of  time  to 
which  the  attention  of  the  witness  ought  to  have  been  di- 
rected. All  the  alleged  cruel  treatment  specifically  com- 
plained of  by  the  plaintiff,  and  identified  by  any  witness,  oc- 
curred within  a  few  months  before  the  separation,  and  conse- 
quently the  attention  of  the  witness  ought  to  have  been 
called  to  the  period  of  time  during  which  serious  troubles  ex- 
isted between  the  plaintiff  and  her  husband.  In  the  absence, 
therefore,  of  any  distinct  statement  as  to  what  was  proposed 
to  be  proven  by  the  witness,  we  can  not  hold  that  the  court 
materially  erred  in  declining  to  permit  the  question  to  be  an- 
swered. The  defendant  William  Metzler  admitted  at  the 
trial  that  he  was  worth  the  sum  of  $3,500  over  his  indebted- 
ness, and  there  was  evidence  tending  to  show  that  he  was 
really  worth  a  considerably  larger  sum.  Considering  the  ev- 
idence, therefore,  in  connection  with  the  fact  that  the  burden 
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of  the  care  and  custody  of  the  child  was  imposed  upon  the 
plaintiiF,  we  would  not  feel  justified  in  declaring  that  the 
amount  allowed  to  her  for  alimony  was  excessive. 

Third  persons  may  doubtless,  for  many  incidental  purposes, 
be  made  parties  to  a  suit  for  a  divorce,  but  to  authorize  a 
judgment  or  decree  to  be  properly  entered  against  any  third 
person  thus  made  a  party,  a  valid  cause  of  action  must  be  al- 
leged as  well  as  established  against  him,  as  in  other  cases. 
As  has  been  observed,  the  complaint  in  tliis  case  did  not 
charge  that  William  Metzler  caused  the  conveyance  of  the 
house  and  lot,  therein  referred  to  and  described,  to  be  made  to 
his  father  for  the  purpose  of  hindering  or  delaying  the  col- 
lection of  any  amount  the  plaintiff  might  thereafter  recover 
against  him  for  alimony,  since  there  was  nothing  alleged 
from  which  we  can  infer  that  a  separation  was  in  contempla- 
tion by  any  of  the  parties  at  that  time.  Neither  was  it 
charged  that  the  conveyance  was  made  without  an  adequate 
consideration. 

The  only  wrongful  acts  in  which  the  complaint  charged  Jo- 
seph Metzler  with  having  participated  were  the  coercive 
means  used  to  induce  the  plaintiff  to  join  in  the  execution  of 
the  deed  to  him,  and  entering  into  and  continuing  in  a  con- 
spiracy with  his  said  son  William  to  cheat  and  defraud  her 
out  of  her  just  share  and  interest  in  the  said  William's  prop- : 
erty,  the  only  specification  being  his  participation  in  the  pro- 
curement of  the  plaintiff  to  execute  the  deed  above  mentioned, 
which,  as  we  construe  the  phraseology  used,  constituted  the 
gravamen  of  all  the  wrongs  in  which  he  had  borne  any  spe- 
cific part.  Nothing  was  consequently  charged  which  rendered 
the  deed  invalid,  as  between  the  (defendants,  when  it  was  exe- 
cuted, and  it  is  now  a  well  settled  rule  of  decision  that  a 
valid  deed  can  not  be  converted  into  a  fraudulent  and  voida- 
ble instrument  by  any  subsequent  misconduct  of  the  parties, 
or^cither  one  of  them.  Sherman  vt  Hoglandy  54  Ind.  578 ; 
Bishop  V.  State,  ex  rd.,  83  Ind.  67 ;  Barldey  v.  Tapp,  87 
Ind.  25. 
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Conceding  the  charges  made  against  the  defendants  as  to 
the  manner  in  which  the  plaintiff  was  constrained  to  sign  and 
acknowledge  the  deed  to  the  house  and  lot  in  the  city  of 
Huntington  to  have  been  true^  as  Joseph  Metzler^s  demurrer 
did,  for  the  purposes  then  in  view,  concede  them  to  be,  they 
only  made,  or  tended  to  make,  a  proper  case  for  setting  aside 
and  cancelling  the  deed  as  to  her.  But  that  was  not  the  re* 
lief  sought  by  the  complaint,  and,  if  it  had  been,  it  would 
have  been  inconsistent  with  the  demand  for  a  divowfe,  which, 
if  granted,  would  terminate  the  plaintiff's  inchoate  interest 
in  all  her  husband's  real  estate. 

The  claim  that  the  amount  of  alimony  which  might  be  al- 
lowed to  the  plaintiff  should  be  decreed  to  be  a  lien  upon  the 
house  and  lot  conveyed  to  Joseph  Metzler  was,  upon  the  evi- 
dent theory,  that  the  conveyance  had  been  made  to  hinder, 
delay  and  defraud  her  in  the  collection  of  such  alimony,  and, 
for  the  reasons  given,  that  theory  was  not  supported  by  the 
facts  averred  in  the  complaint.  It  follows,  therefore,  that  the 
separate  demurrer  of  Joseph  Metzler  to  the  complaint  ought 
to  have  been  sustained.  It  is  due,  perhaps,  to  Joseph  Metzler, 
as  well  as  to  a  proper  disposition  of  the  cause,  to  state  that, 
in  any  event,  the  finding  as  against  him  was  not,  as  we  be- 
lieve, sustained  by  sufficient  evidence,  or,  indeed,  by  any  ev- 
idence tending  to  compromise  him  seriously  in  any  way. 

So  much  of  the  judgment  appealed  from  as  decreed  the 
amount  of  alimony  recovered  by  the  plaintiff,  against  William 
Metzler,  to  be  a  lien  upon  the  real  estate  conveyed  by  her  and 
him  to  Joseph  Metzler,  is  consequently  reversed.  In  all 
other  respects  the  judgment  is  affirmed,  all  at  the  costs  of  the 
appellant  William  Metzler. 
Filed  Dec.  9, 1884.    Petition  for  a  rehearing  overraled  March  13, 1885. 
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No.  11,593. 

Payne  v.  West  et  ai^. 

DEP08iTroN.~(>re^!ea/e.---Jft8toJke. — Qarioal  J5^or.— Where  an  officer  by 
whom  a  deposition  has  been  taken  states  in  his  certificate  that  the  de- 
ponent, instead  of  the  deposUicm,  was  reduced  to  writing,  the  mistake  is  a 
mere  harmless  clerical  error. 

From  the  Perry  Circuit  Court. 

E.  E,  ihumb  and  H.  J.  May^  for  appellant. 

8.  Joseph  and  8.  B.  Hat/ield,  for  appellees. 

Elliott,  J. — The  officer  by  whom  the  deposition  of  one 
of  the  appellee's  witnesses  was  taken,  instead  of  stating  in 
his  certificate  that  "  the  deposition  was  reduced  to  writing," 
stated  that  "the  deponent  was  reduced  to  writing."  There  is 
more  of  the  ludicrous  than  there  is  of  harm  in  the  oflScer's 
mistake.  It  is  apparent  that  the  error  is  a  mere  clerical  one, 
harming  nobody.  The  context  plainly  shows  the  character 
of  the  misiakc,  and  that  it  was  the  deposition  that  was  prop- 
erly reduced  to  writing. 

Judgment  affirmed,  with  five  per  centum  damages. 

Filed  Jan.  7, 1886. 


No.  11,801. 

Gallimore  et  al.  v.  Blankenship  et  al. 

Supreme  Court.— 3fo«ww  to  Tax  Coa&.^B{U  of  Exceptions,-— Practiee.'-y^exe 
the  grounds  of  a  motion  to  tax  costs,  and  the  exception  to  a  ruling 
thereon,  are  not  shown  by  a  bill  of  exceptions,  no  question  is  before  the 
Supreme  Court  in  relation  to  the  ruling. 

Same. —  Weight  of  Evidence, — If  the  evidence  is  conflicting,  the  Supreme 
Court  will  not  undertake  to  determine  the  preponderance. 

From  the  Morgan  Circuit  Court. 

G.  A,  Adams  and  J".  8,  Newhy,  for  appellants. 

O.  W.  Orubbs  and  3f.  H,  Parks,  for  appellees. 
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Black,  C. — The  appellees  filed  their  petition  for  drainage, 
under  the  act  of  April  8th,  1881,  R.  S.  1881,  section  4273, 
eiseq.y  as  amended  in  1883,  Acts  1883,  p.  173. 

The  commissioners  of  drainage  having  made  their  report, 
iavorable  to  the  construction  of  the  ditch,  the  appellees, 
owners  of  lands  to  be  affected,  remonstrated  against  the  re- 
port, for  various  grounds  of  remonstrance,  not  including  the 
first  statutory  ground.     Acts  1883,  p.  176,  section  3.  , 

The  remonstrances  were  tried  by  the  court,  the  finding  be- 
ing against  them,  except  that  it  was  found  that  the  assessment 
against  the  land  of  one  remonstrator  should  be  reduced  in  a 
certain  amount,  and  that  this  amount  should  be  added  to  the 
assessment  against  certain  other  land  affected.  The  court 
made  its  order  establishing  the  proposed  work,  approving  the 
assessments  as  so  modified,  and  directing  one  of  the  commis- 
sioners to  construct  and  make  the  proposed  work. 

Under  an  assignment  that  the  court  erred  in  overruling  the 
motion  of  the  jremonstrators  for  a^  new  trial,  the  appellants 
have  discussed  the  question  of  the  sufficiency  of  the  evidence. 

We  have  carefully  read  the  evidence,  and  we  find  that  it 
supports  the  finding.  As  to  some  of  the  facts  there  was  con- 
flict in  the  testimony,  but  we  can  not  undertake  to  determine 
the  preponderance.  ^ 

The  appellants  have  also  assigned  as  error  the  overruling 
of  their  motion  to  tax  the  costs ;  but  the  grounds  of  the  mo- 
tion and  the  exception  to  the  ruling  thereon  not  being  shown 
by  bill  of  exceptions,  no  question  is  before  us  in  relation  to 
this  ruling.  TJrton  v.  Luckey,  17  Ind.  213 ;  Tilman  v.  Harter, 
38  Ind.  1 ;  State  v.  Saxon,  42  Ind.  484. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 
Filed  Jan.  9, 1885. 


\ 
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Stevens  v.  The  Lafayette  and  Concord  Gravel  Road  Company. 
No.  11,475. 

Stevens  v.  The  Lafayette  and  Concord  Gravel  Eoad 

Company. 

Negligence. — Pleading. — A  complaint  by  a  turnpike  company  against  an 
adjoining  land-owner  for  negligently  constructing  his  fence  across  a 
stream,  so  that  it  obstructed  the  water,  etc.,  whereby  plaintiff's  bridge 
was  destroyed,  which  fails  to  negative  contributory  negligence  by  the 
plaintiff,  is  bad  on  demurrer. 

Same. — Evidence. — It  is  error  in  such  case,  where  the  general  denial  is 
pleaded,  to  refuse  evidence  for  the  defendant  showing  that  his  fence  was 
built  in  the  best  manner  to  avoid  injury  to  the  bridge ;  but  evidence  that 
he  offered  to  repair  or  reconstruct  the  bridge  is  not  admissible. 

From  the  Tippecanoe  Circuit  Court. 

F,  JB.  Everett,  for  appellant. 

G.  0,  Behm  and  A,  0.  Behm,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  alleged  in  its  complaint 
that  it  bad  a  bridge  across  a  small  stream ;  that  the  bridge  was 
built  on  stone  and  brick  abutments ;  that  the  defendant  owned 
the  lands  and  fences  along  the  east  line  of  the  appellant's 
gravel  road  and  across  said  stream ;  that  the  defendant,  in 
November,  1880,  "placed  barbed  wire  strands  on  and  along 
the  fence  over  said  stream^^in  such  a  careless  and  negligent 
manner  that  the  same  obstructed  the  usual  flow  of  water  aris- 
ing from  freshets,  and  damned  the  same  up  to  a  great  height, 
so  that  the  fence  was  torn  down  and  gave  way,  and  the  sud- 
den flow  of  the  great  quantity  of  water,  thus  damned  up, 
rushed  with  great  force  and  violence  against  the  abutments 
of  said  bridge,  and  washed  and  tore  the  same  away,  and  ut- 
terly destroyed  said  bridge,  to  the  damage  of  the  plaintiff  of 
$500,*'  and  that  the  plaintiff  was  thereby  deprived  of  the  right 
to  take  tolls  on  said  road  for  four  months,  while  said  bridge 
was  in  course  of  repair.     Wherefore,  etc. 

The  defendant  demurred  to  the  complaint  for  want  effects 
sufficient.  The  court  overruled  the  demurrer.  The  defend- 
ant answered  by  a  general  denial  and  a  special  defence.    A 
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motion  by  the  plaintiff  to  strike  out  the  special  defence  was 
sustained.  The  issue  was  tried  by  the  court,  who  found  for 
the  plaintiff,  with  $195  damages. 

The  defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  on  the  finding.  The  defendant  ap- 
pealed.    The  errors  assigned  are : 

1.  In  overruling  the  demurrer  to  the  complaint. 

2.  In  sustaining  the  motion  to  strike  out  the  special  defence. 

3.  In  overruling  the  motion  for  a  new  trial. 

There  was  no  error  in  striking  out  the  special  defence,  be- 
cause its  material  averments  were  all  capable  of  proof  under 
the  general  denial.  Boyce  v.  Graham,  91  Ind.  420.  But  the 
demurrer  to  the  complaint  ought  to  have  been  sustained. 

The  complaint  seeks  to  recover  damages  for  negligence. 
The  allegation  is  that  the  defendant  "placed  barbed  wire 
strands  along  his  fence  in  such  a  negligent  and  careless  man- 
ner that,''  etc.,  and  there  is  no  allegation  that  the  injury  was 
sustained  without  the  fiiult  of  the  plaintiff,  and  there  are  no 
facts  averred  from  which  it  may  be  inferred  that  the  plaintiff 
was  without  fault.  Such  allegations  in  such  cases  were  not 
formerly  required ;  they  are  not  found  in  the  precedents  in 
Chitty's  Pleading.  But  ever  since  the  case  of  PresiderU,  etc,,  v. 
Du8oucheU,  2  Ind.  586,  it  has  been  invariably  held  in  In- 
diana, that  a  complaint,  seeking  damages  for  negligence,  must 
show  that  no  fault  of  the  plaintiff  contributed  to  the  injury. 
See  the  cases  cited  in  Pennsylvania  Co.  v.  Gallentine,  77  Ind. 
.322 ;  Mitchdl  v.  Bobinaon,  80  Ind.  281  (41  Am.  R.  812) ;  City 
of  Blo<ymn(jft(m  v.  Rogers,  83  Ind.  261 ;  Town  of  Rushville  v. 
PoCf  85  Ind.  83 ;  Indiana,  etc.,  Co.  v.  Millican,  87  Ind.  87 ; 
Gheens  v.  Golden,  90  Ind.  427 ;  Louisville,  etc.,  R.  W,  Co.  v. 
Lockridge,  93  Ind.  191 ;  Board,  etc.,  v.  Legg,  93  Ind.  523  (47 
Am.  R.  390). 

Ordinarily,  where  a  judgment  is  to  be  reversed  for  error  in 
overruling  a  demurrer  to  a  complaint,  it  is  not  necessary  to 
consider  reasons  alleged  for  a  new  trial,  but  as  the  questions,, 
presented  in  this  case  by  the  fourth  and  fifth  reasons  for  a  new 
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trial,  will  probably  again  arise  if  the  complaint  be  amended, 
we  will  decide  them  now. 

The  fourth  reason  is,  that  the  court  erred  in  refusing  "  to 
permit  the  defendant  to  prove  and  give  in  evidence  that  the 
act  complained  of  in  plaintiff's  complaint  was  not  negligent, 
but  on  the  contrary  was  done  in  the  best  and  most  prudent 
way/'  We  think  the  court  erred  in  this  ruling.  As  the 
complaint  averred  negligence,  the  defendant  had  a  right  to 
show,  under  the  general  denial,  that  there  was  no  negligence. 

The  fifth  reason  is,  that  the  court  refused  to  permit  the  de- 
fendant to  prove  and  give  in  evidence  an  offer  by  him  to  re- 
pair the  injury  and  make  the  culvert  as  good  as  it  was  before 
the  act  complained  of.  We  think  there  was  no  error  in  this 
ruling.  The  evidence  thus  rejected  was  offered  "for  the 
purpose  of  showing  the  ftict  and  knowledge  on  the  part  of 
the  plaintiff  of  the  fact  that  the  bridge  or  culvert,  referred 
to  in  the  complaint,  was,  before  the  act  of  defendant  com- 
plained of,  of  insufficient  capacity  to  carry  off  the  water  jn 
heavy  rains  and  of  little  value  to  the  plaintiff  on  account  of 
its  insufficiency  in  size  and  its  faulty  condition."  But  an 
offer,  by  the  alleged  wrong-doer,  to  repair  the  injury,  has  no 
tendency  to  show  such  facts,  it  rather  tends  to  show  a  sup- 
posed liability.  The  other  reasons  for  a  new  trial  present  no 
question,  because  the  evidence  is  not  in  the  record. 

The  judgment  ought  to  be  reversed. 

Per  CimiAM. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint. 
Filed  Dec.  17, 1884. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  appellee  now  contends  that  the 
allegation  of  negligence  made  in  its  complaint  was  mere 
surplusage  and  amounted  to  nothing,  and  that,  therefore,  an 
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averment  of  want  of  contributory  feult  was  not  required. 
But^  without  the  allegation  of  negligence^  the  complaint 
would  have  been  clearly  bad. 

If  my  neighbor  puts  a  common  rail  fence  across  a  stream 
on  the  line  of  his  land,  and  a  great  flood  comes,  which,  at 
first,  is  resisted  by  the  fence,  but  afterwards  carries  the  fence 
away,  and  flows  upon  my  land  below,  and  washes  away  my 
fence,  I  have  no  cause  of  action  for  that  damage.  A  man 
has  a  right  to  thus  fence  in  his  own  land.  Such  a  case  fidls 
within  the  maxim,  ^^Adv^  Dei  nemijii  facU  injuriam" 

There  is  no  difference  in  this  respect  between  a  barbed  wire 
fence  and  common  rail  fence.  If,  however,  a  man  builds  his 
fence  so  negligently  and  carelessly,  that  by  reason  of  such 
negligence  and  want  of  care  his  neighbor  is  injured,  a  cause 
of  action  may  arise  for  the  negligence,  the  negligence  will 
then  be  the  material  averment,  and  the  Indiana  rule  will  be 
equally  applicable  whether  the  injured  party  be  a  natural 
person  or  a  corporation. 

The  claim  of  the  appellee  in  this  petition  is  substantially 
that,  whenever  a  man's  barbed  wire  fence  is  washed  away  by 
a  flood,  he  is  liable  for  the  damage  done  by  the  flood  to  his 
neighbor  below.     Such  a  proposition  can  not  be  sustained. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  is  overruled. 

Filed  March  12,  1885. 
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coart,  at  the  request  of  one  or  more  of  the  parties,  makes  a  special  find-  L^  550 

ing  of  the  facts  and  states  thereon  its  conclusions  of  law,  and  the  party 
objecting  thereto  merely  saves  an  exception  to  the  conclusions  of  law, 
and  does  not  move  either  for  a  new  trial  or  for  a  venire  de  novo,  on  appeal 
he  admits  that  the  facts  are  fully  and  correctly  found,  and  the  error,  if 
any,  is  predicated  solely  upon  the  court's  application  of  the  law  to  the 
facts  so  found. 
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Bailment. —  Mutiuim  or  Exchange. —  Saie, —  Waielioudcman. —  Mingling  of 
Grain, — Tenants  in  Common, — Ownership, — Demand. — Ck^nveisioit. — In  No- 
vember, 1882,  one  K.,  a  miller  and  warehouseman,  received  of  W.  five 
hundred  bushels  of  wheat,  and  agreed  verbally  to  store  such  wheat  un- 
til July  1st,  1883 ;  that  before  that  date  W.  might  sell  the  wheat  when 
he  pleased,  or  that  wheat  would  be  returned  if  called  for.  The  wheat 
was  mingled  with  other  wheat  purchased  by  K.,  in  his  flonring-miil, 
which  ground,  when  running,  about  two  hundred  bushels  of  wheat  per 
day,  and  thereafter,  until  March  3d,  1883,  ran  about  one-half  of  the 
time.  In  February,  1883,  W.  received  from  K.  a  writing,  in  evidence 
of  the  aforesaid  verbal  contract.  On  March  3d,  1883,  K.  ceased  to  run 
the  mill,  and,  between  that  date  and  July  Ist,  1883,  he  executed  to  the 
defendant  S.  and  others  a  chattel  mortgage  on  all  the  wheat  in  the  mill, 
amounting  at  the  time  to  nineteen  hundred  bushels.  On  June  30th, 
1883,  W.  demanded  of  K.  the  wheat  or  the  money  on  his  contract,  but 
received  neither;  and,  on  July  3d,  1883,  W.  demanded  of  the  defendants 
S.  et  al,f  while  they  were  removing  the  wheat  from  the  mill,  that  they 
should  leave  five  hundred  bushels  thereof  in  the  mill  for  him,  which 
they  refused  to  do,  and  afterwards  converted  all  the  wheat,  and  the  pro- 
ceeds thereof,  to  their  own  use. 

Held,  upon  the  foregoing  facts,  that  the  contract  of  K.  with  TV.,  verbal  or 
written,  was  not  a  miUuuih  or  exchange,  nor  a  sale  of  the  wheat,  but  tiiat 
it  was  a  contract  of  bailment,  pure  and  simple. 

Held,  also,  that,  under  such  contract,  K.  and  W.  became  and  were  tenants 
in  common  of  the  nineteen  hundred  bushels  of  wheat,  remaining  in  the 
mill,  W.  to  the  extent  of  his  five  hundred  bushels,  and  K.  as  to  the  res- 
idue ;  and  that  K.  could  not  sell  or  mortgage  W.'s  wheat  to  the  defend- 
ants, so  as  to  divest  the  plaintifi'^s  title  thereto,  or  to  authorize  its  re- 
moval from  the  mill,  after  W.'s  demand  that  it  should  be  left  there. 

Hddy  also,  that  when,  after  such  demand,  the  defendants  removed  the 
wheat  from  the  mill  and  converted  the  same  to  their  own  use,  they  be- 
came and  were  liable  in  damages  to  the  plaintiff,  as  the  owner  of  the 
wheat  so  converted,  for  its  fair  value. 

From  the  St.  Joseph  Circuit  Court. 

A.  AndersoUy  for  appellants, 

L.  Hubbard  and  J,  Dixon,  for  appellees. 

HowK,  J. — ^After  this  cause  was  at  issue  it  was  tried  by 
the  court,  and,  at  the  request  of  the  parties,  the  court  made 
a  special  finding  of  facts,  and  stated  its  conclusions  of  law 
thereon,  in  substance,  as  follows : 

"About  the  first  day  of  November,  1882,  the  plaintiffs 
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agreed  with  George  Kuhn  to  put  in  store  with  hira  500  bush- 
els of  wheat  in  Kuhn^s  flouring  mill  at  Mishawaka.  It  was 
agreed  that  said  wheat  should  be  stored  to  July  1st,  1883, 
that  plaintiffs  might  sell  the  wheat  when  they  pleased  before 
that  date,  or  that  wheat  would  be  returned  if  called  for. 
George  Kuhn  was  then  operating  a  flouring  mill,  which 
ground,  when  running,  about  200  bushels  of  wheat  per  day, 
and  thereafter,  until  March  3d,  1883,  ran  about  one-half  of 
the  time.  At  the  time  of  the  negotiation,  in  October  or  No- 
vember, 1882,  plaintiffs  asked  George  Kuhn  to  keep  their 
wheat  in  a  bin  by  itself,  and  Kuhn  replied  that  he  could  not 
agree  to  return  them  the  same  wheat ;  that  he  did  not  intend 
the  wheat  to  go  out  of  the  mill.  The  wheat,  516  bushels, 
was  delivered  by  plaintiffs  to  George  Kuhn  and  piled  on  the 
floor  of  the  mill  early  in  November,  1882,  when  the  mill  was 
not  running,  and  for  that  reason  could  not  be  elevated  into 
the  bins  where  wheat  was  usually  kept.  In  the  same  pile  on 
the  floor  was  put  200  or  300  bashels  bought  by  George  Kuhn 
of  other  parties,  and  in  a  few  days  the  mill  was  started  and 
the  wheat  was  elevated  into  the  bins  in  which  wheat  was  kept 
and  from  which  the  grinding  was  done.  Of  the  wheat  men- 
tioned in  said  contract,  and  that  piled  with  it,  all  except 
about  200  or  300  bushels,  was  put  in  a  bin  known  as  the 
smutting  bin,  and  was  all  made  into  flour  and  disposed  of  by 
George  Kuhn  before  March  3d,  1883,  the  remaining  200  or 
300  bushels  yere  put  into  another  bin,  known  as  the  corner 
bin,  and  ^^aaall  ground  and  disposed  of  by  George  Kuhn  be- 
fore March  3d,  1883.  Said  wheat  was  mingled  with  other 
wheat  in  said  two  bins,  and  all  the  bins  in  which  wheat  was 
stored  ran  into  the  bin  known  as  the  smutting  bin.  George 
Kuhn  bought  at  least  4,000  or  5,000  bushels  of  wheat  sSter 
this  before  March  3d,  1883,  which  went  into  the  mill.  Wheat 
was  continually  taken  in,  ground  and  sold,  and  on  March  3d, 
1883,  none  of  the  identical  wheat  so  delivered  by  plaintiffs 
was  in  the  mill.  On  March  3d,  1883,  there  was  left  in  the 
mill  about  1,900  bushels.     On  the  21st  day  of  February,  A. 
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D,  1883,  ^e  plaintiff  received  from  Joha  Kuhn,  a  son  of 
George  K?uhn,  who  was  then  running  the  mill  during  the 
sickness  of  his  father,  as  his  agent,  a  writing  in  the  words 
and  figures  following : 

" '  MiSHAWAKA,  February  21st,  1883. 

"  ^  Received  of  R.  M.  Westover  (500)  five  hundred  bushels 
of  wheat  in  store  to  July  1st,  1883,  to  be  disposed  of  at  mar- 
ket price  when  he  concludes  to  dispose  of  same  between  above 
date  and  July  1st,  1883,  or  wheat  returned  if  called  for. 

"*  George  Kuhn, 
"^per  John/' 
in  evidence  of  the  contract  theretofore  made.  Sixteen  bush- 
els of  the  516  were  sold  to  George  Kuhn  by  plainti^,  and 
paid  for  by  George  Kuhn.  The  remaining  500  bushels  men- 
tioned in  the  writing  were  never  sold  by  plaintiffs,  nor  did 
they  receive  any  payment  therefor. 

"On  the  3d  day  of  March,  A.  D.  1883,  the  mill  stopped 
running  and  was  not  thereafter  run  until  after  July  3d,  1883, 
and  between  March  3d,-  1883,  and  July  1st,  1883,  the  de- 
fendants, Schindler,  Kamm,  Yenn  and  Casper  Kuhn,  received 
of  George  Kuhn  a  chattel  mortgage  on  all  the  wheat  in  the 
mill,  and  under  and  by  virtue  of  said  chattel  mortgage  took 
and  sold  all  the  wheat  in  the  mill,  amounting  at  that  time  to 
nineteen  hundred  bushels,  receiving  therefor  ninety-five  cents 
per  bushel  at  the  depot.  The  wheat  was  worth,  in  June  and 
July,  1883,  ninety-three  cents  per  bushel  at  the  mill.     . 

"On  the  last  day  of  June,  1883,  plaintiffs  demanded  of 
George  Kuhn  the  wheat  or  money  on  his  agreement,  but 
received  neither,  and  on  the  3d  day  of  July,  A.  D.  1883,  they 
demanded  of  the  defendants,  John  J.  Schindler,  Simon  Yenn, 
Casper  Kuhn  and  Adolph  Kamm,  that  they  should  leave  five 
hundred  bushels  of  wheat  for  them  in  the  mill,  but  said  de- 
fendants refused  so  to  do.  They  were  then  removing  the 
wheat  from  the  mill,  and  about  that  time  they  converted  all 
the  wheat  and  the  proceeds  thereof  to  their  own  use. 

"  The  value  of  the  wheat  when  sold  was  ninety-three  cents 
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per  bnshely  and  the  vi&lue  of  five  hundred  bushels  was  at  that 
time  four  hundred  and  sixty-five  dollars. 

"And  as  a  conclusftn  of  law  thereon,  I  find  that  the  plain- 
tife  are  entitled  to  recover  of  the  defendants,  John  J.  Schind- 
ler, Adolph  ICamm,  Simon  Yenn  and  Casper  Kuhn,  the  sum 
of  four  hundred  and  sixty-five  dollars. 

(Signed)  "  Daniel  Notes." 

"January  16th,  1884." 

Over  the  appellants'  exceptions  to  the  conclusion  of  law 
the  court  rendered  judgment  in  accordance  therewith  for  the 
appellees,  the  plaintiffs  below. 

In  this  court  the  only  error  assigned  by  the  appellants  is 
that  upon  the  facts  specially  found  the  trial  court  erred  in  its 
conclusion  of  law. 

As  the  case  is  presented  here  the  appellants  admit  that  the 
fiicts  have  been  fully  and  correctly  found  by  the  circuit  court, 
and  therefore  the  only  question  we  are  required  to  consider 
and  decide  may  be  thus  stated :  Upon  the  facts  specially 
found,'^id  the  court  err  in  its  conclusion  of  law  ?  This  is 
settled  by  many  decisions  of  this  court.  Cruzan  v.  Smith,  41 
Ind.  288;  Robinson  y.  Snyder,  74  Ind,  110;  Braden  v.Oravea, 
85  Ind.  92 ;  Dodge  v.  Pope,  93  Ind.  480 ;  Fairbanks  v.  Meyers, 
98  Ind.  92. 

Upon  the  &cts  specially  found  the  appellees  claim,  and  the 
court  so  decided,  that  the  agreement  or  contract,  under  which 
they  delivered  and  deposited  their  wheat  at  and  in  the  mill 
of  Gteorge  Kuhn,  was  one  of  bailment,  pure  and  simple.  If 
this  view  of  the  force  and  legal  eflfect  of  such  agreement  or 
contract  be  the  correct  one,  it  would  seem  that  the  court  did 
not  err  in  its  conclusion  of  law,  and  that  the  judgment  ought 
to  be  affirmed. 

But,  on  the  other  hand,  the  appellants  insist  that  such 
agreement  or  contract  is  not  one  of  bailment,  but  is  a  mviuum 
or  exchange  or  sale  of  the  wheat,  under  which  the  title  thereto 
passed  at  once  to  the  depositary,  George  Kuhn,  and  he  be- 
came the  appellees'  debtor  for  the  value  of  the  wheat.     If  this 
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yiew  of  the  case  be  correct,  of  course  the  court  erred  in  its 
conclusion  of  law,  and  the  judgment  should  be  reversed. 

The  question  is  a  close  one,  and  much  can  be  said,  indeed, 
much  has  been  said  by  the  learned  counsel  of  both  the  ap- 
pellees and  the  appellants  in  their  able  and  exhaustive  briefs 
of  this  cause,  in  support  of  their  respective  positions.  The 
views  of  both  parties,  antagonistic  and  irreconcilable  as  they 
are,  are  not  unsupported  by  authority.  A  careful  consider- 
ation of  the  &ct3  found  by  the  court  in  the  case  in  hand  has 
led  us  to  the  conclusion,  though  with  some  degree  of  hesi- 
tancy, that  the  contract  or  agreement,  under  which  the  appel- 
lees deposited  their  wheat  in  the  mill  of  George  Kuhn,  was 
a  contract  of  bailment.  Upon  the  facts  specially  found  there 
was  not,  and  could  not  have  been,  a  mtUuum  or  exchange,  or 
sale  of  the  wheat;  for  the  court  found  that  the  wheat  was 
put  in  store  with  George  Kuhn  in  his  flouring-mill,  about  the 
1st  day  of  November,  1882,  under  the  following  verbal  agree- 
ment, then  made :  "  It  was  agreed  that  the  wheat  should  be 
stored  to  July  1st,  1883;  that  the  plaintiflFs  might  JfeU  the 
wheat  when  they  pleased  before  that  date,  or  that  wheat  would 
be  returned  if  called  for."  The  court  also  found  that,  on  the 
21st  day  of  February,  1883,  the  contract  or  agreement  there- 
tofore made  was  reduced  to  writing,  in  the  form  of  a  receipt 
executed  to  the  appellees  for  the  wheat,  in  the  name  of  George 
Kuhn,  by  his  son,  a  copy  of  which  writing  is  heretofore  given 
in  this  opinion.  It  will  be  observed  that  there  is  no  substan- 
tial or  material  difference  between  the  terms  of  the  verbal 
agreement  and  those  of  the  written  contract.  It  is  manifest 
from  the  express  terms  of  the  contract  or  agreement,  verbal 
or  written,  that  the  appellees  did  not  sell  their  wheat,  and  the 
title  thereto  did  not  pass,  to  the  depositary,  George  Kuhn;  for 
it  was  plainly  stipulated  that  the  appellees  might  sell  the 
wheat  when  they  chose,  before  July  1st,  1883,  or  wheat  would 
be  returned  to  them,  if  called  for. 

We  are  of  opinion  that  the  contract  or  agreement,  verbal 
or  written,  between  the  appellees  and  the  depositary,  Kuhn, 
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was  a  contract  of  bailment.  In  Ledyard  v.  Hibhardj  48 
Mich.  421  (42  Am.  R.  474),  a  firm  of  merchant  millers  re- 
<5eived  wheat  from  farmers  and  stored  it  in  the  mill  elevators, 
giving  receipts  for  it  in  the  following  form : 

"Grand  Rapids,  Mich.,  March  26,  1878. 

"  Received  of  William  B.  Ledyard  by  L.  Byrne  820 
bushels  number  One  wheat  at  owner^s  risk  from  elements, 
at  10  cents  less  Detroit  quotations  for  same  grade  when  sold 

to  us.     Stored  for days."  ' 

•  (Signed)        "  Hibbabd  &  Graff." 

Nothing  was  charged  for  storage,  but  the  millers  used  the 
wheat  as  they  needed  it  in  their  manufacture  of  flour,  and  its 
identity  was  constantly  changing  in  the  elevators.  It  was 
held  by  the  Supreme  Court  of  Michigan,  that  in  the  absence 
of  local  usage  to  the  contrary,  or  of  a  course  of  dealing  between 
the  parties  by  which  a  different  effect  should  be  given  them, 
the  receipts  should  be  construed  as  evidence  of  a  bailment, 
instead  of  a  sale.     Speaking  for  the  court,  Cooley,  J.,  said : 

"  The  fiwt  that  the  receiptors  for  the  wheat  transacted  bus- 
iness in  the  two  capacities  of  warehousemen  and  millers, 
would  not  be  of  importance,  and  certainly  could  not  affect 
the  construction  of  their  business  contracts.  If  as  ware- 
housemen they  gave  warehouse  receipts  for  grain  received  in 
store,  the  receipts  must  be  construed  by  their  terms  and  by 
commercial  usage ;  in  commercial  circles  they  would  be  un- 
derstood to  represent  the  title  to  the  quantity  of  grain  speci- 
fied ;  and  though  the  quantity  in  store  might  fluctuate  from 
day  to  day  as  grain  would  be  received  and  delivered  out,  this 
would  not  affect  the  title  of  the  holder  of  receipts,  who  would 
be  at  liberty  to  demand  and  receive  his  proper  quantity  at 
any  time,  if  so  much  remained  in  store.  But  if  the  quantity 
in  store  is  reduced  by  consumption,  instead  of  by  shipment 
or  sale,  it  is  not  apparent  that  the  rights  of  the  holder  of  the 
receipts  should  be  any  different." 

The  principal  difference  between  the  case  last  cited,  and 
Vol.  99.-26 
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from  which  we  have  so  liberally  quoted,  and  the  case  in  hand^ 
is  that  the  former  case  was  an  action  of  replevin  brought, 
and  successfully  maintained,  by  the  depositor  of  the  wheat 
against  the  depositary  for  the  same  quantity  of  wheat,  al- 
though the  identical  wheat  deposited  had  been  probably  con- 
sumed by  the  depositary  in  the  manufacture  of  flour ;  while, 
in  this  case,  the  depositor  has  sued  the  assignees  or  mort- 
gagees of  the  depositary  for  the  wrongful  conversion  of  his 
wheat.  This  diflercnce  is  not  a  material  one,  wc  think,  upon 
the  fects  specially  found  by  the  court  in  this  case.  For  th*e 
court  specially  found,  that  on  the  last  day  of  June,  1883,  and 
within  the  time  specified  in  the  contract,  the  appellees  de- 
manded of  the  depositary,  George  Kuhn,  the  return  of  the 
'wheat  or  the  money  therefor,  and  received  neither.  There 
was  then  wheat  in  the  mill  of  George  Kuhn,  more  than  suffi- 
cient to  have  enabled  him  to  comply  with  appellees'  demand, 
in  accordance  with  their  contract,  upon  which  wheat,  how- 
ever, the  said  George  Kuhn  had  theretofore  executed  a  chat- 
tel mortgage  to  the  appellants.  It  was  further  found  by  the 
court,  that  on  the  3d  day  of  July,  1883,  the  appellees  de- 
manded of  the  appellants,  when  the  latter  were  engaged  in 
the  removal  of  the  wheat  from  George  Kuhn's  mill,  that  they 
should  leave  five  hundred  bushels  of  wheat  in  the  mill  for 
the  appellees;  but  this  the  appellants  refused  to  do,  ''and, 
about  that  time,  they  converted  all  the  wheat  and  the  pro- 
ceeds thereof  to  their  own  use." 

Now  it  is  absolutely  certain,  we  think,  that  under  the  con- 
tract or  agreement,  verbal  or  written,  of  Geoi^  Kuhn  with 
the  appellees,  their  title  to  five  hundred  bushels  of  wheat  in 
the  mill  was  superior,  both  in  law  and  equity,  to  any  claim 
thereon  of  George  Kuhn,  the  depositary,  although  the  iden- 
tical wheat,  stored  or  deposited  in  the  mill  by  appellees,  might 
have  been  previously  consumed  by  him  in  the  manufiLcture 
of  flour.  This  is  the  logical  and  legal  eflect  of  the  agree- 
ment or  contract,  verbal  or  written,  between  George  Kuhn 
and  the  appellees;  whenever,  prior  to  July  1st,  1883, the  ap- 
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pellees  demanded  of  Gfeorge  Kuhn  the  return  to  them  of  the 
five  hundred  bushels  of  wheat  (so  much  being  then  in  store), 
their  title  thereto  was  absolute  and  perfect  as  against  Kuhn, 
or  those  claiming  under  him.  If  such  return  were  refiised, 
they  could  maintain  replevin  for  the  possession  of  the  wheat, 
or  if,  after  the  demand  for  the  return  of  the  wheat,  the  par- 
ties in  possession  should  convert  the  same  to  their  own  use, 
the  appellees  could  maintain  an  action  for  the  recovery  of 
damages,  for  such  wrongful  conversion  of  the  wheat.  This 
latter  case  is  the  case  at  bar. 

In  Sexton  v.  Oraham,  53  Iowa,  181,  a  case  similar  in  some 
of  its  features  to  the  case  under  consideration,  it  was  held  by 
the  Supreme  C!ourt  of  Iowa  that  where  grain  was  delivered 
to  a  warehouseman  and  a  receipt  taken,  which  provided  that 
the  grain  might  be  stored  in  a  common  mass  with  other  grain 
of  the  same  quality,  the  contract  was  one  of  bailment  and  not 
of  sale,  although  the  warehouseman  was  himself  continually 
buying  and  adding  grain  on  his  own  account  to  the  common 
mass,  and  shipping  away  therefrom. 

Upon  the  facts  specially  found  by  the  court,  the  appellants 
could  not  and  did  not,  by  virtue  of  their  chattel  mortgage, 
acquire  any  better  title  to  the  wheat  mortgaged  than  the 
mortgagor  George  Kuhn  had  thereto  at  the  time  the  return 
thereof  was  demanded  by  the  appellees.  If  the  return  of  the 
wheat  had  been  demanded  of  and  refused  by  George  Kuhn, 
at  or  before  the  time  he  mortgaged  the  same  to  the  appellants, 
and  when  he  had  1,900  bushels  of  wheat  in  his  mill,  it  can 
not  be  doubted,  we  think,  that  the  appellees  might  have 
mafntained  an  action  against  him  for  the  recovery  of  their 
wheat  in  quantity,  whether  the  identical  wheat  deposited  by 
them  remained  in  his  mill  or  not.  They  and  he  became  and 
were  tenants  in  common  of  the  1,900  bushels  of  wheat  then 
in  his  mill ;  they  to  the  extent  of  their  500  bushels  and  he  to 
the  residue.  He  could  not  sell  nor  mortgage  their  quantity 
of  the  wheat  to  the  appellants,  so  as  to  divest  the  appellees' 
title  thereto,  or  to  authorize  its  removal  from  the  mill,  after 
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their  demand  that  It  should  be  left  there  by  such  mortgagees. 
When,  after  such  demand,  the  appellants  removed  the  wheat 
from  the  mill  and  converted  the  same  to  their  own  use,  as 
the  court  found  the  facts  to  be,  they  became  and  were  liable 
in  damages  to  the  appellees,  as  the  owners  of  the  600  bushels 
of  wheat  so  converted,  for  the  fair  value  thereof.  2  Kent 
Com.  364,  366;  Gushing  y.  Breed,  14  Allen  (Mass.)  376 
Young  v.  Miles,  20  Wis.  615;  Young  v.  Mies,  23  Wis. 643 
Fribble  v.  Kent,  10  Ind.  325;  Rice  v.  Mcon,  97  Ind.  97 
Botienberg V.Nixon,  97  Ind.  106. 

We  are  of  opinion,  therefore,  that  upon  the  facts  specially 
found,  the  trial  court  did  not  err  in  its  conclusion  of  law. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  30,  1884. 


No.  11,008. 

VanGorder  et  al.  v.  Smith. 

Replevin. — Parties. — Pleading. — In  replevin  parties  can  not,  with  any  pro- 
priety, be  made  defendants  merely  because  they  claim  "  some  interest " 
in  the  property  in  controversy,  but  have  none,  and  a  general  denial  by 
such  defendants  makes  no  issue  to  try. 

Will. —  Personal  Property.  —  Ckmtftructian, —  PrtoaJtory  TTorcb.  —  Tnut  <ad 
Trustee. — A  bequest  of  personal  property  to  the  testator's  wife,  with 
power  to  use  and  control  it  as  long  as  she  may  live,  and  at  her  death  to 
dispose  of  it  by  will  or  otherwise,  "  if  she  be  then  my  widow,"  with  prec- 
atory words  of  recommendation,  suggestion  or  desire  as  to  sales,  in- 
vestment of  proceeds  and  use  of  income  therefrom  in  the  care  and  ed 
ucation  of  children,  and  in  advancing  portions  to  them,  as  their  habits 
and  conduct  may,*in  her  judgment,  be  deemed  proper,  is  a  bequest  to  her 
of  the  property  absolutely,  subject  to  no  trust  whatever. 

From  the  Pulaski  Circuit  Court. 
W.  8p  angler  and  G.  Bur  son,  for  appellants. 
8.  T.  MoOonneU,  R.  Magee  and  JD.  B.  McOonndl,  for  ap- 
pellee. 

Mitchell,  J. — For  the  purpose  of  introducing  the  ques- 
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tion  involved  in  this  record  in  its  general  aspect,  it  is  suf- 
ficient to  state  that  William  S.  Huddleston,  by  his  last  will 
and  testament,  after  making  certain  devises  and  bequests,  not 
in  any  manner  involved  in  this  controversy,  made  the  fol- 
lowing provision  for  his  widow,  viz. :  "  I  will  and  bequeath 
to  my  wife  all  and  singular  my  other  property,  both  real  and 
personal,  of  every  kind  and  description  whatever,  to  be  held, 
used  and  controlled  by  her  as  long  as  she  may  live,  and  to  be 
disposed  of  by  her  by  will  or  otherwise  at  her  death,  if  she 
be  then  my  widpw,  and  I  would  recommend  and  suggest 
that  she  sell  and  dispose  of  the  residue  of  my  lands  not 
herein  specifically  bequeathed,  except  the  home  property,  that 
is,  the  house  and  lots  whereon  we  now  live,  and  I  hereby  au- 
thorize her  to  sign  such  deeds  and  conveyances,  and  to  exe- 
cute such  releases  as  may  be  necessary  to  carry  the  provisions 
of  this  bequest  into  effect,  and  to  convey  good  and  perfect  ti- 
tles thereto,  and  that  she  make  such  sales  as  soon  as  conven- 
ient, and  that  she  sell  at  public  auction  all  the  personal  prop- 
erty on  my  farms  except  such  as  she  shall  elect  to  keep  for 
her  own  use,  and  that  she  convert  all  the  other  of  my  prop- 
erty into  cash  as  soon  as  it  can  be  done  without  loss,  except 
such  as  she  may  desire  to  retain  for  her  own  use,  and  that 
she  invest  the  proceeds  thereof,  together  with  the  proceeds 
arising  from  the  sale  of  the  lands,  in  United  States  Grovern- 
ment  bonds.     ****** 

"  It  is  my  desire,  also,  that  my  wife,  with  the  revenue  she 
will  derive  from  the  rents  and  profits  of  my  said  estate,  and 
the  interest  she  will  receive  on  the  moneys  invested  in  regis- 
tered government  bonds,  will  provide  and  keep  a  good  and 
comfortable  home  for  my  two  sons  and  herself,  and  that  she 
will  use  every  endeavor  to  give  them  a  good  education,  and 
that  she  will  make  their  diligence,  industry,  economy  and 
duty  to  her  her  guide,  as  to  when  she  will  allow  them  to  take 
charge  of  the  estate  herein  bequeathed  to  them,  and  she  may, 
from  time  to  time,  as  she  may  deem  proper  and  just,  divide 
and  apportion  the  property  herein  bequeathed  to  her,  among 
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my  children^  after  first  becoming  satisfied  that  such  property, 
when  so  given  to  them^  will  not  be  uselessly  squandered  and 
wasted." 

The  testator  died,  leaving  his  widow  Julia  A.  Huddleston^ 
now  Julia  A.  Smith,  William  S.  Huddleston  and  Louis  Had- 
dleston,  his  two  sons,  and  Eulalee  VanGorder,  his  only  heirs 
at  law. 

The  will  was  duly  admitted  to  probate,  and  one  Joseph  B. 
Agnew  was  duly  appointed  administrator  of  the  estate.  Fol- 
lowing the  recommendation  and  desire  of  the  testator  as  ex- 
pressed in  his  will,  it  appears  from  the  record  that  the 
widow  converted  the  personal  property,  or  a  portion  of  it, 
into  money,  and  through  the  agency  of  a  friend,  with  this 
money,  purchased  two  United  States  Government  bonds,  of 
the  denomination  of  $1,000  each,  and  also  about  $10,000  in 
value  of  the  bonds  of  Pulaski  county. 

These  securities  were  without  her  consent  delivered  by  her 
agent  to  Mr.  Agnew,  the  administrator,  who,  acting  under  the 
belief  that  he  was  entitled  to  hold  them  as  part  of  the  assets 
of  the  estate,  refused  to  surrender  them  to  the  widow,  who 
had  then,  by  a  subsequent  marriage,  become  Julia  A.  Smith. 

For  the  purpose  of  securing  possession  of  these  bonds,  she 
instituted  a  suit  in  replevin  against  the  administrator,  her 
complaint  being  in  the  usual  form,  for  the  recovery  of  per- 
sonal property  wrongfully  detained,  except  that  these  appel- 
lants were  made  parties  without  alleging  that  they,  or  either 
of  them  had  or  claimed  the  actual  or  constructive  possesion 
of  the  property  described. 

The  only  averment  in  the  complaint  relating  to  them,  and 
the  only  issue  tendered  them  was  the  following :  ''  Plaintiff 
also  avers  that  Eulalee  VanGorder,  who  is  a  married  woman, 
and  George  L.  VanGorder,  her  husband,  William  Huddles- 
ton,  who  is  a  minor,  and  Louis  Huddleston,  who  is  likewise 
under  twenty-one  years  of  age,  each  claims  some  interest  in 
the  property  described  in  the  plaintiflF's  complaint,  and  hence 
are  made  parties  to  this  action,  that  they  may  discl(^  such 
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interest  if  any  they  have.  But  the  plaintiff  avers  the  truth 
to  be,  that  neither  of  the  VanGorders,  nor  of  the  said  Hud- 
dlestons,  has  any  interest  whatever  in  the  said  property/' 

Without  raising  any  objection  to  this  complaint,  the  appel- 
lants answered  by  a  general  denial.  The  administrator  in 
hke  manner  took  issue  by  filing  a  separate  answer  in  denial, 
and  upon  the  issues  thus  made  a  trial  was  had  by  the  courts 
which  resulted  in  a  finding  and  judgment  for  the  appellee 
against  all  the  defendants  below,  adjudging  her  the  absolute 
owner  and  entitled  to  the  possession  of  the  property  in  question. 

The  appellants  prosecute  this  appeal,  and  the  only  error 
insisted  on  in  the  argument  is,  that  the  court  erred  in  over- 
ruling their  motion  for  a  new  trial. 

The  administrator,  apparently  content  with  the  result  of 
the  litigation  below,  made  no  motion  for  a  new  trial,  and  is 
not  a  party  to  this  appeal. 

The  judgment  of  the  circuit  court  might  well  be  affirmed 
upon  the  ground  that  upon  the  issue  tendered  to  the  appel- 
lants in  the  complaint,  and  her  denial  contained  in  the  an- 
swer, there  was  really  nothing  in  controversy  to  try. 

The  averment  in  the  complaint,  that  the  appellants  ^^  claim 
some  interest  in  the  property  described  in  the  plaintiff's  com- 
plaint," and  the  further  statement  that  neither  of  them  "  had 
any  interest  whatever  in  said  property,"  and  the  answer  deny-  • 
ing  those  averments,  without  more,  presented,  in  our  opin- 
ion, no  issue  for  trial. 

The  court  might  well  have  treated  the  answer  as  a  dis- 
claimer of  any  interest  in  the  subject-matter  in  controversy, 
and  given  judgment  for  the  appellants  for  their  costs.  In- 
deed, it  is  not  perceived  how  the  appellants  could,  with  any 
propriety,  be  made  parties  to  the  action,  whiqh  was  purely  an 
action  at  law  to  recover  personal  property  from  Agnew,  with- 
out averring  that  they  had  or  claimed  to  have  possession  of 
the  property  in  controversy. 

Beplevin  is  essentially  a  possessory  action  and  does  not  lie 
against  one  who  is  not,  either  actually  or  constructively,  in 
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possession  of  the  property  described  in  the  complaint.  Wells 
Replevin,  section  134;  Baer  v.  Martin,  2  Ind.  229. 

No  objection  was  made  to  the  complaint,  however,  and 
under  the  answer  already  alluded  to  the  case  was  tried,  and 
judgment  given  against  the  appellants,  as  before  stated. 

Wells  on  Replevin,  in  section  634,  says :  "  There  appears 
to  be  no  authority  for  allowing  a  stranger  who  claims  an  in- 
terest in  the  property  to  come  in  and  be  made  a  party,  and 
have  his  rights  litigated,  though  such  course  would  not  vio- 
late any  principle  of  the  law.'^  Adopting  this  suggestion, 
where  it  is  done  by  consent  of  the  court  and  without  objec- 
tion from  either  party,  as  appears  to  have  been  done  in  the 
case  exhibited  in  this  record,  we  have  concluded,  after  some 
hesitation,  that  the  interests  of  all  concerned  would  be  better 
subserved  by  examining  and  deciding  the  principal  question 
involved,  which  has  •been  elaborately  argued  by  counsel  on 
both  sides  in  their  briefs. 

Under  any  view  which  can  be  taken  of  the  case,  the  appellants 
are  not  now,  as  a  matter  of  course,  entitled  to  the  possession 
of  the  property  here  in  controversy.  We  do  not  understand 
this  to  be  claimed  by  their  counsel,  but  it  is  contended  that 
the  will  creates  a  trust,  of  which  they  are  the  ultimate  bene- 
ficiaries, and  that  inasmuch  as  the  court  below  adjudged  the 
appellee  to  be  the  owner  of  the  property  absolut^y,  its  judg- 
ment should  be  reversed. 

These  bonds  were  purchased  with  moneys  derived  from  the 
sale  of  personal  property  bequeathed  to  the  appellee,  under 
the  clause  of  the  will  above  recited.  The  quantity  of  her 
estate  in  this  property,  her  right  to  its  possession,  as  well  as 
the  interest,  if  any,  of  the  appellants  therein,  depend  solely 
upon  the  construction  to  be  given  to  that  clause  of  the  will. 

The  question  involved  is  not  entirely  free  from  difficulty, 
owing,  chiefly,  to  the  infinite  number  of  cases — ^not  altogether 
in  harmony  with  each  other — in  which  provisions  in  wills, 
somewhat  analogous  to  each  other,  and  bearing  a  close  re- 
semblance in  many  respects  to  the  one  under  consideration^ 
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and  yet  containing  shades  of  difference,  have  been  construed 
by  the  courts. 

Nothing  is  more  thoroughly  settled  than  that  in  giving  an 
interpretation  to  a  will,  the  intention  of  the  testator  is  to  be 
discovered  and  given  effect  to,  if  possible ;  but  this  familiar 
rule  is,  nevertheless,  subject  to  the  qualification,  that  in  order 
that  effect  may  be  given  to  the  testator's  intentions,  when  dis- 
covered, it  must  have  been  expressed  in  conformity  to  the  rules 
for  the  regulation  of  the  practical  affairs  of  life,  and  to  the 
laws  by  which  rights  of  property  are  secured  and  established. 

If,  for  example,  it  should  appear  from  one  aspect  of  the  will 
under  consideration,  that  it  was  the  intention  of  the  testator 
to  vest  in  his  widow  an  interest  in  the  personal  property  be- 
queathed to  her  during  her  lifetime  only;  while,  in  another 
aspect  of  the  same  clause,  the  intention  of  the  testator  to  give 
her  full  and  complete  dominion  over  the  property,  including 
the  power  to  dispose  of  it,  and  appropriate  the  proceeds  at  her 
own  pleasure,  is  as  clearly  indicated,  then  it  is  not  perceived 
how  these  intentions  can  be  consistent  with  each  other.  If 
they  are  inconsistent,  when  measured  by  the  established  rules 
of  law,  then  one  or  the  other  must  yield.  Upon  no  principle 
of  reason  can  the  conclusion  be  reached  that  the  testator  in- 
tended that  his  widow  should  be  the  trustee  of  his  personal 
estate  during, her  lifetime,  for  the  benefit  of  his  children,  while 
at  the  same  time  she  should  be  vested  with  such  an  unquali- 
fied right  in,  and  dominion  over  it,  as  in  legal  effect  made  her 
the  absolute  owner;  and  if  by  the  language  employed  in  the 
will,  all  the  rights  and  incidents  of  ownership  were  without 
limitation  or  restriction  communicated  to  her,  then  the  law 
draws  the  conclusion  that  it  was  his  *  intention  to  make  her 
the  owner.  Authority  to  dispose  of  property  at  discretion, 
there  being  no  bequest  over,  is  taken  as  evidence  of  the  ex- 
tent of  the  interest  intended  to  be  given,  and  is  construed  to 
be  an  absolute  interest,  and  not  a  mere  power  to  sell.  Ken- 
dall v-  Kendall,  36  N.  J.  Eq.  91.  Absolute  power  of  dispo- 
sition and  absolute  ownership  are,  and  must  be,  in  the  nature 
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of  things,  inseparably  connected,  and  he  to  whgm  is  given  the 
one  thereby  acquires  the  other,  by  irresistible  implication,  un- 
less this  implication  is  negatived  by  the  terms  of  the  gift. 

We  state  it  as  our  conclusion  upon  the  authorities  cited,  that 
when  a  bequest  of  personal  property  is  made  for  life,  "  ¥rith 
a  full  power  of  disposition,  by  will  or  otherwise,  at  the  pleas- 
ure of  the  devisee,  without  limitation  or  restriction  as  to  the 
time,  mode  or  purposes  of  the  execution  of  the  power,^'  the 
life-estate  is  controlled  by  the  unlimited  power  of  disposition, 
and  an  absolute  estate  in  the  property  is  thereby  created  in 
the  legatees.  Dodge  v.  Moore^  100  Mass.  335;  Hale  v. 
Marsh,  100  Mass.  468 ;  Oummings  v.  Shaw,  108  Mass.  159 ; 
Ramsddl  v.  Ramsdell,  21  Maine,  288 ;  Diehl's  Appeal,  36  Pa. 
St.  120;  Kinter  v.  Jenks,  43  Pa.  St.  445;  Durdap  y.Garling- 
ton,  17  S.  C.  567. 

In  a  note  appended  to  the  case  of  Irwin  v.  Farrer,  19  Ve- 
sey,  86,  which  case  holds  the  rule  substantially  as  above  stated, 
Mr.  Sumner  says :  "  Where  the  first  taker  under  a  will  has 
the  power  of  spending  the  fund  bequeathed  in  his  lifetime, 
*  *  *  there  is,  obviously,  no  ascertained  part  upon  which  a 
trust  can  attach,  and  the  first  taker  has,  virtually,  the  whole 
property  in,  and  dominion  over,  the  fund." 

Without  intending  to  announce  a  rule  one  way  or  the  other 
in  like  cases  involving  real  estate,  we  limit  the  statement  of 
the  conclusion  reached  to  personal  property,  for  the  reason 
that  personal  property  alone  is  involved  in  this  case,  and  we 
have  no  purpose  to  state  a  conclusion  more  broadly  than  the 
case  requires. 

As  applicable  to  real  estate,  the  conclusions  here  stated 
might  seem  to  conflict  with  Dunning  v.  Vandusen,  47  Ind. 
423  (17  Am.  R.  709),  and  John  v.  Bradbury,  97  Ind.  263. 
Of  the  case  in  47  Ind.,  supra,  it  may  be  said  that  it  was  found 
necessary  to  limit  it  in  some  respects  in  South  v.  South,  91 
Ind.  221  (46  Am.  R.  591) ;  Clark  v.  Middlesworth,  82  Ind. 
240 ;  Dmonie  v.  Biiennagd,  94  Ind.  228.  And  of  the  later 
case,  it  may  be  distinguished  from  the  one  under  consideration 
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in  two  particulars :  First,  by  the  fact  that  the  property  involved 
was  land ;  and,  Second,  by  the  further  fact  that  there  was,  by 
the  terms  of  the  will,  a  remainder  over  of  the  property  left 
undisposed  of  to  the  children  of  the  testator. 

Applying  the  principles  above  stated  to  the  will  in  hand, 
what  result  follows?  Leaving  out  of  view  what  is  said  con- 
cerning the  real  estate,  the  will  first  bequeathes  to  the  testa- 
tor's wife  all  his  personal  property,  "  of  every  bind  and  de- 
scription whatever,  to  be  held,  used  and  controlled  by  her  as 
long  as  she  may  live,  and  to  be  disposed  of  by  her,  by  will 
or  otherwise,  at  her  death,  if  she  be  then  my  widow." 

All  that  need  be  said  of  the  power  of  disposition  of  the 
wife  being  made  contingent  upon  her  remaining  unmarried 
is,  that  it  is  void  as  being  in  restraint  of  marriage.  R.  S. 
1881,  section  2567;  Coon  y.  Bean,  69  Ind.  474;  Stilwell  y. 
Knapper,  69  Ind.  558  (35  Am.  R.  240)  ;  Crawford  v.  Thomp-s 
•son,  91  Ind.  266  (46  Am.  R.  598).  Eliminating  this  con- 
dition, we  find  that  notwithstanding  the  limitation  of  her 
right  in  the  property  to  a  life-estate,  there  is  here  an  uncon- 
ditional power  to  dispose  of  the  property  "  by  will  or  other- 
wise,'* and  unless  the  subsequent  parts  of  the  will  restrain  or 
-control  this  unlimited  power  within  the  rule  above  stated,  the 
conclusion  must  follow  that  the  widow  took  an  absolute  title 
to  the  property. 

Continuing,  the  will  contains  the  following  precatory  words, 
which  we  apply  to  the  personal  property :  "And  I  would 
recommend  and  suggest  *****  that  she  sell  at  public 
auction  all  the  personal  property  on  my  farms  except  such  as 
she  may  elect  to  keep  for  her  own  use,  *  *  *  *  and  that 
she  invest  the  proceeds  thereof  *  *  *  in  United  States  Gov- 
ernment bonds.  *****  It  is  my  desire  that  my 
wife,  with  *  *  *  the  interest  she  shall  receive  on  the  mon- 
eys invested  in  registered  government  bonds,  will  provide 
and  keep  a  good  comfortable  home  for  my  two  sons  and  her- 
self, and  that  she  will  use  every  endeavor  to  give  them  a 
good  education,  *  *  *  *  and  she  may,  from  time  to  time, 
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as  she  may  deem  proper  and  just,  divide  and  apportion  the 
property  herein  bequeathed  to  her  among  ray  children,  after 
first  becoming  satisfied  that  such  property,  when  so  given  to 
riiem,  will  not  be  uselessly  squandered  and  wasted." 

These  subsequent  provisions  of  the  will,  expressed  by  way 
of  "  recomraendation,"  "  suggestion'^  and  "  desire,"  we  construe 
as  rather  enlarging  than  restraining  the  power  of  disposition. 
While  it  wafi  the  manifestation  of  unbounded  confidence  in 
the  prudence,  discretion  and  maternal  affection  of  his  wife, 
it  was  in  no  sense  the  creation  of  a  trust,  nor  a  limitation 
upon  her  power  to  dispose  of  the  property  "  by  will  or  other- 
wise "  at  her  pleasure.  This  confidence  may  or  may  not  have 
been  abused  by  the  widow,  but,  having  ascertained  that  it 
was  reposed  in  her  by  the  testator,  the  abuse  of  it  affords  no 
ground  for  the  court  to  give  a  different  construction  to  the 
will  on  that  account. 

While  it  is  true  that  he  expressed  a  desire  that  she  should, 
out  of  the  interest  accruing  from  the  government  bonds, 
provide  a  comfortable  home  for  herself  and  the  two  sons,  and 
give  them  a  good  education,  he  also  confided  to  her  the  dis- 
cretion to  divide  and  apportion  to  them,  from  time  to  time, 
as  she  might  see  fit,  the  property  "  herein  bequeathed  to  her," 
enjoining  upon  her  only  to  first  become  satisfied  that  their 
habits  and  disposition  were  such  as  to  insure  a  provident  use 
of  it. 

If  this  was  a  trust,  it  was  one  which  can  be  enforced  against 
her  by  a  court  of  equity,  but  we  can  not  conceive  how  a 
court  could  compel  her  to  hold,  for  the  benefit  of  the  appel- 
lants, that  which  the  will  gave  her  the  power  to  dispose  of 
by  will  or  otherwise  as  she  pleased,  and  which  she  was  recom- 
mended to  withhold  from  them  until  in  her  judgment  they 
would  use  discreetly. 

Where  a  bequest  is  given,  coupled  with  precatory  words 
which  leave  the  legatee  free  to  act  or  not  to  act,  such  words 
are  to  be  treated  as  an  appeal  to  the  conscience  and  affections 
of  the  legatee  and  nothing  more. 
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The  appellants'  counsel  press  upon  our  consideratioii  some 
decisions  from  other  courts,  which  in  many  respects  bear 
some  analogy  to  this,  in  which  a  different  conclusion  was 
reached,  but  without  taking  the  time  to  do  so,  a  clear  distinc- 
tion might  be  shown  between  those  cases  and  this  one. 

Without  extending  this  opinion  further,  our  conclusion  is 
that  by  his  will  the  absolute  ownership  of  the  personal  prop- 
erty of  William  S.  Huddleston  was  vested  in  the  widow,  and 
nhat  the  precatory  words  in  the  will  were  nothing  more  than 
recommendations  that  she  should  use  and  dispose  of  it  dis- 
creetly, as  her  judgment  might  dictate,  for  her  own  and  the 
benefit  of  the  two  sons,  and  did  not  create  a  trust. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  9, 1886. 
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Criminal  Law. — Homicide, — Exhibiting  Clothing  Worn  by  Deeecaed  to  Jury. 
Evidence, — Upon  the  trial  of  a  person  accused  of  homicide,  the  clothing 
worn  by  the  deceased  at  the  time  he  was  killed  may  be  exhibited  to  the 
jury  as  evidence.    Mitchell,  J.,  dissents. 

Same. — Province  of  Jury. — Inferences. — In  such  case  it  is  the  province  of 
the  jury  to  determine  what  inferences  are  to  be  drawn  from  the  con- 
dition and  appearance  of  the  clothing,  in  connection  with  the  other 
evidence,  and  it  is  not  error  to  refuse  to  give  an  instruction  which  denies 
this  right. 

Same. — Ingtructiona. — Supreme  Court. — The  rule  that  the  instructions  in  a 
case  are  all  to  be  taken  together,  and  that  if  they  thus  present  the  law 
correctly  and  without  material  contradiction,  they  will  be  sustained  by 
the  Supreme  Court,  applies  as  well  to  criminal  prosecutions  as  to  civil 
actions. 

Same. — Self-D^ence. — One  who  takes  another*s  life  must  be  "  himself  with- 
out fault,"  to  justify  his  acquittal  on  the  ground  of  self-defence,  and  it  is 
proper  for  the  trial  court  to  so  instruct  the  jury. 

Same. — Betreating. — Where  both  parties  are  in  the  wrong,  neither  can  jus- 
tify the  taking  of  life  without  retreating. 

Same. — Indruetion, — It  is  not  error  in  such  case  to  instruct  the  juiy  that  if 
a  person  voluntarily  and  unlawfully  enters  into  a  mutual  combat,  or  pro- 
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vokes  a  conflict  by  his  own  wrongful  act,  he  has  no  right  to  take  his  ad- 
versary's life ;  yet,  if  he  withdraws  from  it  in  good  faith,  and  is  then 
pursued,  he  may  then  exercise  his  right  of  self-defence,  but  that  in  such 
case  it  must  appear,  in  order  to  establish  excusable  homicide  in  self-de- 
fence, that  the  party  had  retreated  as  far  as  the  fierceness  of  the  assault 
would  permit. 

From  the  Henry  Circuit  Court. 

C.  G.  Offuttf  G.  H.  Punte7iney,  A.  B.  Irvin,  J.  Brown  and 
W.  A.  Brown,  for  appellant. 

F.  T.  Ilord,  Attorney  General,  G.  W,  Duncan,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Elliott,  J. — The  appellant  has  been  twice  found  guilty 
of  manslaughter,  the  first  verdict  was  rendered  in  the  Rush 
Circuit  Court,  the  second  in  the  Henry  Circuit  Court,  where 
the  case  had  been  sent  upon  the  application  of  the  appellant 
for  a  change  of  venue. 

The  court  permitted  the  clothing  worn  by  the  deceased  at 
the  time  of  the  rencounter,  which  resulted  in  his  death,  to 
be  exhibited  to  the  jury.  There  was  no  error  in  this  ruling. 
Marks  upon  clothing  may  afford  evidence  of  the  character 
of  the  wounds  and  the  manner  in  which  they  were  inflicted, 
and,  in  some  cases,  as  where  the  pockets  are  cut  or  turned 
out,  may  supply  evidence  of  the  motive  which  prompted  the 
homicide.  Best  Prin.  Ev.  (Am.  ed.)  198,  auth.  n. ;  Burrill 
Cir.  Ev.  261,  686;  Wharton  Crim.  Ev.  (9th  ed.),  sections 
312,  767;  McDonel  v.  State,  90  Ind.  320,  see  p.  328;  ShoH 
V.  State,   63  Ind.  376 ;  Beavers  v.  Staie,  58  Ind.  530. 

It  is  settled  by  our  decisions  that  instructions  are  not  to 
be  disposed  of  by  dissecting  them  and  assailing  them  in  de- 
tail, but  that  all  are  to  be  taken  together,  and  if,  when  thus 
taken,  they  present  the  law  correctly,  and  without  material 
contradiction,  they  will  be  sustained  by  this  court.  Good- 
win  V.  StaU,  96  Ind.  550;  McDermoU  v.  &/de,  89  Ind.  187; 
Achey  v.  Staie,  64  Ind.  56 ;  BinnB  v.  Staie,  66  Ind.  428.  This 
rule  applies  as  well  to  criminal  prosecutions  as  to  civil  actions. 

It  is  established  law  that  the  man  who  takes  another's  life 
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must  be  himself  without  jfault,  or  he  can  not  go  acquit  upon 
the  ground  of  self-defence.  The  aitthorities  qualify  the  state- 
ment of  the  right  of  defence  with  the  phrase  '*  one  who  is 
himself  without  fault/'  and  it  is  proper  for  the  trial  court  to 
put  into  its  instructions  that  phrase,  or  one  of  equivalent 
meaning.  McDermott  v.  State,  supra;  Preaaer  v.  Staie,  77 
Ind.  274 ;  Runyan  v.  Stale,  57  Ind.  80  (26  Am.  R.  52)  ;  WaU 
V.  Staie,  51  Ind.  453;  Kingen  v.  State,  45  Ind.  518;  State  v. 
Hays,  23  Mo.  287 ;  Horrigan  &  Thompson  Cases  Self-De- 
fence,  492 ;  1  Bishop  Cr.  L.,  sec.  865. 

Where  both  parties  are  in  the  wrong,  neither  can  justify  the 
taking  of  life  without  retreating.  Mr.  Bishop  thus  states  the 
law :  "  The  cases  in  which  this  doctrine  of  retreating  to  the 
wall  is  commonly  invoked,  are  those  of  mutual  combat.  Both 
parties  being  in  the  wrong,  neither  can  right  himself  except 
by  ^  retreating  to  the  wall.'  When  one,  contrary  to  his  origi- 
nal expectation,  finds  himself  so  hotly  pressed  as  to  render 
the  killing  of  the  other  necessary  to  save  his  own  life,  he  is 
guilty  of  a  felonious  homicide  if  he  kills  him,  unless  he  first 
actually  puts  into  exercise  this  duty  of  withdrawing  from  the 
place."  1  Bishop  Crim.  L.,  section  870.  The  instructions, 
taken  as  a  whole,  are  quite  as  &vorable  to  the  appellant  as  he 
had  a  right  to  ask,  for  they  state  the  law  stronger  in  his  favor 
than  the  author  we  have  quoted,  and  many  authorities  sup- 
port Mr.  Bishop's  statement. 

If  we  should  single  out  and  consider  apart  from  the  other 
instructions  the  one  objected  to  we  could  not  reverse.  That 
instruction,  after  stating  in  general  and  accurate  terms  the 
rule  in  cases  of  self-defence,  proceeds  thus :  "  If  a  person 
voluntarily  and  unlawfully  enters  into  a  mutual  combat,  or 
brings  on  and  provokes  a  conflict  by  his  own  wrongful  act, 
he  has  no  right  to  take  his  adversary's  life ;  but  though  he 
may  have  thus  provoked  the  conflict,  or  voluntarily  entered 
into  it,  yet,  if  he  withdraws  from  it  in  good  faith,  and  is  then 
pursued,  he  may  then  exercise  his  right  of  self-defence ;  but 
in  such  a  case  it  must  appear,  in  order  to  establish  excusable 
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homicide  in  self-defence,  that  the  party  had  retreated  as  far 
as  the  fierceness  of  the  assault  would  permit  hjm."  We  think 
this  was  not  an  incorrect  statement  of  the  general  rule,  at  least 
not  one  of  which  the  appellant  can  complain,  and  under  the 
evidence  was  as  fevorable  to  him  as  he  had  any  right  to  ex- 
pect. The  authorities  go  very  far  toward  holding  that  there 
must  always  be  a  withdrawal  from  the  conflict,  or  an  attempt 
at  least  to  withdraw,  before  the  right  to  take  life  can  arise. 
Com.  V.  Riley,  Horr.  &  Th.  155;  State  v.  HiU,  lb.  199; 
Staffer  v.  State,  lb.  213 ;  HiUrier  v.  State,  lb.  236. 

The  fifth  instruction  asked  by  the  defendant  reads  thus : 
^^  The  jury  can  not  draw  any  conclusion  from  their  inspedKon 
of  the  pantaloon  pockets  of  the  deceased,  that  the  defendant 
committed  any  robbery  on  the  deceased,  or  that  he  took  any 
money  therefrom,  or  that  he  at  any  time  placed  his  hand  or 
fingers  in  said  pockets,  notwithstanding  such  pockets,  when 
exhibited  to  the  jury,  may  have  been  turned  wrong-side  out 
and  blood  stains  may  have  existed  thereon  in  the  shape  of 
finger  marks."  There  was  no  error  in  refusing  to  give  this 
instruction..  The  jury,  as  we  have  seen,  had  a  right  to  in- 
spect the  clothing  worn  by  the  deceased  at  the  time  he  was 
killed,  and  it  was  their  province  to  determine  what  inferences 
were  to  be  drawn  from  its  condition  and  appearance.  There 
was  evidence  showing  that  the  appellant  was  shot  in  the  right 
hand,  and  a  legitimate  inference  from  this  might  well  have 
been  that  his  were  the  fingers  that  made  the  bloody  marks 
upon  the  pockets  of  the  deceased.  It  would  have  been  an 
unjustifiable  usurpation  for  the  court  to  deny  the  triors  of  the 
facts  the  right  to  make  legitimate  inferences  from  the  clofh- 
ing  placed  before  them  for  inspection. 

There  is  evidence  fully  sustaining  the  verdict,  and  we  will 
not  disturb  it.     Judgment  affirmed. 

Mitchell,  J.,  dissente  from  so  much  of  the  foregoing 
opinion  as  holds  that  it  was  proper  to  exhibit  in  evidence  the 
clothing  of  the  deceased. 

Filed  Jan.  10, 1885. 
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No.  11,793. 

Bradley  v.  City  of  Frankfort. 

CiTT. — Opening  SlreeU, — ijommmonen. — A  person  who  is  financially  in- 
terested in  the  opening  of  a  street,  or  who  is  father-in-law  to  a  person 
whose  property  will  be  affected  by  such  opening,  is  incompetent  to  act 
as  a  commissioner,  in  the  assessmeilt  of  benefits  and  damages. 

Same. — Objections  to  Ccmmmionen, —  Waiver. — If  a  person  is  served  with 
notice  of  the  second  meeting  of  the  commissioners,  and  before  an  as- 
sessment against  his  property,  has  knowledge  of  the  incompetency  of 
any  commissioner,  he  must  make  the  objection  then  and  there.  If  he 
does  not,  he  will  be  deemed  to  have  waived  it. 

Same. — ObjecHona  on  Appeal  to  Qireuii  Court. — If  his  objection  is  overruled, 
or  not  reported  to  the  common  council,  or  disregarded  by  the  common 
council,  it  may  be  renewed,  and  tried  on  appeal  in  the  circuit  court. 

8am£. — BegvJarity  cf  the  AppciTdment  of  Commiseioners,  etc. — No  question 
can  be  made  in  the  circuit  court,  as  to  the  regularity  of  the  appoint- 
ment of  commissioners,  except  by  a  verified  answer. 

From  the  Clinton  Qircuit  Court. 

J.  V.  KerU,  for  appellant. 

A,  E.  Paige  and  8.  0.  Bayless,  for  appellee. 

ZOL.LARS,  C.  J. — From  the  proceedings  of  the  common 
council  of  the  city  of  Frankfort  and  the  "  city  commission- 
ers/' under  section  3166,  et  aeq.,  R.  S.  1881,  in  the  extension 
and  ox)ening  of  a  street,  and  the  assessment  of  damages  and 
benefits,  appellant,  to  wh(v:;e  reiS  estate  benefits  were  assessed, 
appealed  to  Clinton  Circuit  Court. 

In  that  court  he  filed  his  objections  to  the  proceedings  of 
the  common  council  and  commissioners,  as  he  had  a  right  to 
do  under  section  3180,  R.  8.  1881.  A  demurrer  was  sus- 
tained to  the  fifth  and  sixth  grounds  of  his  objections.  Ap- 
pellant has  assigned  that  ruling  as  error,  and  seeks  by  argu- 
ment to  make  good  that  assignment. 

The  substance  of  the  fifth  ground  of  objection  is  that  one 
of  the  "  city  commissioners,"  who  assisted  in  assessing  bene- 
fits to  appellant's  property,  was  disqualified  and  incompetent 
to  act,  for  the  reason  that  he  was  financially  interested  in  the 
Vol.  99.-27 
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opening  of  the  street,  as  he  owned  property  upon  the  street 
which  will  be  benefited  by  the  opening,  if  by  such  opening 
benefits  will  accrue  to  any  property,  and  that  on  account  of 
such  interest  he  was  unduly  biased,  prejudiced  and  influenced 
to  assess  benefits  to  appellant^s  property. 

The  substance  of  the  sixth  ground  of  objection  is  that  an- 
other of  the  city  commissioners  was  disqualified  and  incom- 
petent to  act,  because  he  is  the  fiither-in-law  of  one  Bryant, 
who  owned  property  upon  the  street,  which  would  be  bene- 
fited, if  by  such  opening  benefits  would  accrue  to  any  prop- 
erty. The  statute  provides  that  once  in  each  year  the  circuit 
court  in  the  county  wherein  cities  are  situated,  shall  appoint 
five  freeholders,  residents  of  the  city,  to  act  as  "  city  com- 
missioners" in  the  opening  of  streets,  etc.  Section  3166,  R* 
S.  1881. 

It  is  provided  in  section  3167,  that  in  case  any  commis* 
sioner  shall  be  interested,  he  shall  hi  incompetent;  and  in 
case  a  number  are  interested,  so  great  as  not  to  leave  a  major- 
ity competent,  the  common  council  may  appoint  commission- 
ers pro  tempore.  Under  the  statute  and  our  decisions,  these 
causes  clearly  show  the  two  commissioners  named  to  have 
been  incompetent. 

The  eleventh  subdivision  of  section  240,  R.  S.  1881,  which 
has  been  in  force  since  1852,^  R.  S.  1876,  p.  316,  provides 
that  "  When  a  person  is  required  to  be  disinterested  or  indif- 
ferent in  acting  on  any  question  or  matter  aflecting  other  paiv 
ties,  consanguinity  or  affinity  within  the  sixth  degree,  inclu- 
sive, by  the  civil  law  rules,  or  within  the  degree  of  second 
cousin,  inclusive,  shall  be  deemed  to  disqualify  such  person 
from  acting,  except  by  consent  of  parties." 

Under  this  statute  it  was  held  in  the  case  of  High  v.  Biff 
Creek  Ditching  Jls«'n,  44  Ind.  356,  that  an  appraiser  ap- 
pointed to  appraise  the  benefits  and  damages  to  accrue  to 
land-owners  along  the  line  of  a  ditch,  whose  sister-in-law, 
niece  and  nephew  own  land  along  the  line  of  the  ditch,  is 
not  a  disinterested  party,  and  is  disqualified  from  acting.  See, 
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also,  cases  therein  cited ;  also,  Hudspeth  v.  Herston,  64  Ind.  133 ; 
Mills  Em.  Dom.,  section  227 ;  Clifford  v.  York  Co.  GommWsy 
59  Maine,  262;  State  v.  Ddesdemier,  11  Maine,  473;  State 
V.  Crane,  36  N.  J.  L.394;  Friend,  Appellant,  53  Me.  387; 
Rock  Island,  etc,,  R.  R.  Co.  v.  Lynch,  23  111.  597 ;  State  v. 
Jersey  City,  25  N.  J.  L.  309.  That  all  parties  whose  lands 
are  to  be  assessed,  or  who  are  in  any  way  to  be  affected  by 
the  proceedings,  have  the  right  to  demand  that  the  commis- 
sioners shall  be  impartial,  is  apparent  to  any  one.  The  above 
adjudications  are  all  npon  statutes  with  provisions  similar  to 
the  statute  under  consideration,  as  to  the  qualifications  of  ap- 
praisers and  commissioners,  and  hence  are  authority  here.  • 

This  position  does  not  seem  to  be  controverted  by  counsel 
for  appellee,  but  their  contention  is  that  the  question  can  not 
be  made  as  attempted  by  appellant  in  the  fifth  and  sixth 
grounds  of  objections  to  the  proceedings,  as  filed  in  circuit 
court.     They  say : 

"  We  submit  to  this  court  that  the  court  below  committed 
no  error  in  sustaining  the  demurrers  to  these  '  grounds  of 
objection,'  for  the  following  reasons,  to  wit : 

"  1st.  For  the  reason  that  they  seek  to  raise  a  question  of 
which  the  city  commissioners  have  exclusive  Jurisdiction. 

"  2d.  For  the  reason  that  they  seek  to  raise  a  question  pro- 
hibited by  the  statute. 

"  3d.  For  the  reason  that  the  appellant  waived  his  right  to 
file  the  objections  in  the  court  below  on  account  of  having 
&iled  to  present  the  same  before  the  commissioners  and  coun-. 
oil,  as  provided  in  section  3167,  R.  S.  1881." 

Section  3180  does  provide  that  the  question  as  to  whether 
proper  assessments  were  made  in  favor  of,  or  against,  persons, 
other  than  the  appealing  party,  shall  not  be  tried  on  appeal 
to  the  circuit  court;  but,  clearly,  under  this  section,  the  ap- 
pellant may  put  in  issue  and  have  tried  the  question  as  to 
whether  or  not  too  much  is  assessed  against  him,  or  as  to 
whether  or  not  he  should  have  been  assessed  at  all.  The  sec- 
tion clearly  implies  this.     And  for  the  purpose  of  showing 
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that  one  of  the  commissioners  is  disqualified  because  inte^ 
ested,  it  may  be  shown  that  he  is  the  owner  of  property  upon 
the  line  of  the  street  in  as  close  proximity  as  that  of  the  ap- 
pellant, and  that  because  of  such  proximity  and  liability  to 
assessment  for  benefits,  the  commissioner  is  financially  in- 
terested. 

Especially  should  this  be  so,  when,  as  in  this  case,  it  is  al- 
leged, that  by  reason  of  these  fiicts  he  was  prejudiced,  biased 
and  influenced  in  assessing  greater  benefits  to  the  property  of 
the  appellant.  Mills  Em.  Dom.,  section  234.  As  to  whether 
or  not  appellant  waived  his  objection  to  the  competency  of 
the  two  commissioners  is  a  more  serious  question. 

Section  3167  of  the  act  provides  that  any  person  interested 
in  the  proceedings,  or  whose  property  is  afiected^  may  present 
his  objections,  and  if  the  commissioners  be  found  interested, 
commissioners  pro  tempore  may  be  appointed  by  the  common 
council. 

Section  3168  provides  for  two  meetings  of  the  commis- 
sioners. At  the  first  they  determine  simply  the  property  that 
will  be  aflTected  in  the  way  of  benefits  and  damages.  No  no- 
tice of  this  meeting  is  required  to  be  given  to  property-owners. 
It  is  provided,  however,  by  the  same  section,  that  with  the 
report  of  the  proceedings  and  result  of  this  meeting,  the  com- 
missioners shall  file  a  notice  of  the  time  and  place,  when  and 
where,  they  wilf  meet  to  determine  the  question  of  benefits 
and  damages  to  real  estate.  Upon  this  being  done,  the  city 
plerk  must  issue  like  notices,  which  must  be  served  upon  the 
owners  of  property  named  in  the  report.  These  notices  must 
state  generally  the  character  of  the  proposed  improvement, 
etc.,  but  need  not  describe  the  property  to  b^affected. 

At  the  second  meeting  the  commissioners  may  subpoena 
witnesses  and  hear  testimony  bearing  upon  questions  to  be 
then  determined  by  "  all  matters  concerning  the  laying  out 
of  the  street/^  etc.     Sections  3169  and  3170. 

Appellees  contend  that  the  appellant  should  have  made  his 
objections  to  the  commissioners  at  this  meeting,  and  that  be- 
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cause  he  did  not  he  waived  his  objections.  The  general  rule 
is  that  such  objections  must  be  made  at  the  earliest  opportu- 
nity, so  that  the  proceedings  shall  not  be  allowed  to  proceed 
to  a  fruitless  result,  with  the  accumulation  of  large  cost,  and 
that  if  not  so  made,  they  will  be  deemed  to  be  waived.  Mills 
Em.  Dom.,  section  251 ;  Fowler  v.  Qmnty  Gomm'rs,  6  Allen,  92  ; 
Mansjidd,  etc.,  R.  R.  Co.  v.  Clark,  23  Mich.  519 ;  Reading- 
ton  V.  IHlley,  24  N.  J.  L.  209 ;  Oommisaionera'  Court  v.  Boune, 
34  Ala.  461 ;  People  v.  Taylor,  34  Barb.  481.  Hence,  we 
have  held  in  highway  cases,  that  objections  not  made  before 
the  board  of  county  commissioners,  when  there  is  an  oppor- 
tunity to  make  them,  shall  be  taken  as  waived,  and  can  not 
be  made  on  appeal.  Cfreen  v.  Elliott,  86  Ind.  53 ;  Peed  v. 
Brenneman,  89  Ind.  252 ;  Lowe  v.  Ryan,  94  Ind.  450. 

This  rule  of  practice,  however,  does  not  apply  where  no 
such  opportunity  is  afforded.  Breitweiser  v.  Fuhrman,  88 
Ind.  28 ;  Fleming  v.  Hight,  95  Ind.  78. 

It  will  be  observed  that  under  section  3167,  8upra,  upon 
objection  being  made  to  the  competency  of  commissioners,  the 
common  council  are  to  appoint  commissioners  pro  tempore,  if 
those  objected  to  are  found  to  be  incompetent. 

As  to  when  and  how  such  objection  is  to  be  made  is  not 
definitely  stated  in  this  section,  nor  in  any  other  section  of  the 
statute.  As  there  is  no  provision  made  for  notice  to  property 
owners  of  the  appointment  of  the  commissioners  by  the  court 
or  common  council,  or  of  the  first  meeting  of  the  commission- 
ers, clearly,  such  property  owners  are  not  called  upon  to 
make  such  objections  prior  to  the  report  of  the  determination 
of  the  commissioners  at  the  first  meeting.  This  is  further 
apparent  from  the  &ct  that  the  objections  are  to  be  made  by 
persons  whose  "  property  is  affected.^'  It  can  not  be  known 
whose  property  is  affected  in  the  sense  of  the  statute,  until 
after  the  commissioners  shall  have  reported  upon  that  subject. 

It  is  provided  in  the  latter  portion  of  section  3180  that  on 
appeal  to  the  circuit  court  no  question  shall  be  tried  concern- 
ing the  regularity  of  the  appointment  of  the  commissioners^ 
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• 
their  qualifications  or  competency,  unless  the  appellant,  by 
answer  duly  verified,  shall  put  such  matters  in  issue.  This, 
clearly,  by  implication,  authorizes  such  objection  upon  ap- 
peal. Are  the  objections,  then,  to  be  made  only  in  the  cir- 
cuit court,  or  may  they  also  be  made  at  the  second  meeting 
of  the  commissioners?  If  they  may  be  made  at  either  time 
and  place,  may  the  objecting  party  exercise  his  option  as  to 
time  and  place? 

When  persons  are  served  with  notice  of  the  second  meeting 
of  the  commissioners  they  are  called  upon  to  appear  before 
them  and  protect  their  rights.  If  the  notii^e  does  not  serve 
this  purpose,  and  carry  with  it  the  right  and  duty  to  thus  ap- 
pear, it  serves  no  purpose  at  all,  and  had  as  well  not  be  given. 
The  commissioners  thus  assembled  at  the  second  meeting  are 
there,  in  a  sense,  as  the  triers  of  the  fact  as  to  whether  or  not 
the  lands  of  the  persons  named  in  the  first  report  will  be  bene- 
fited or  damaged  by  the  proposed  opening  of  the  street,  etc. 
These  persons  are  entitled  to  competent  and  impartial  triers, 
and  if  they  think  that  the  commissioners  are  not  competent 
and  impartial, they  clearly  have  the  right  to  object  to  them 
before  they  proceed  to  make  the  assessments.  Having  the 
right,  they  ought  to  exercise  it,  and  thus  prevent  a  useless 
proceeding  and  the  accumulation  of  useless  costs. 

We  think  that  a  proper  construction  to  give  to  these  various 
sections  of  the  statute  is,  that  if  a  person  is  served  with  no- 
tice of  the  second  meeting  of  the  commissioners,  and,  before 
the  making  of  assessments  against  his  land,  has  knowledge 
that  any  of  the  commissioners,  on  account  of  their  interest, 
are  incompetent,  he  should  make  the  objection  before  the  as- 
sessments are  made,  and  that  if  he  does  not  make  the  objection 
then  and  there,  he  must  be  deemed  to  have  waived  it,  and  can 
not  make  it  on  appeal.  Section  3180  gives  the  right  to  try 
this  question  on  appeal,  but  it  does  not  follow  from  this,  that 
it  may,  or  must  in  all  cases,  be  first  made  there,  or  that  it 
may  not  be  waived  by  a  failure  to  make  it  as  above  stated. 

If  his  objection  before  the  commissioners  is  overruled,  or 
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is  disregarded  and  not  reported  to  the  common  council,  or  if 
the  common  council  disregard  it,  it  may  be  renewed  and 
tried  on  appeal ;  or  if  a  party  has  had  no  knowledge  of  such 
incompetency  before  the  making  of  the  assessments,  and  has 
no  opportunity  to  make  the  objection,  under  the  above  sec- 
tion 3180,  he  may  make  it  in  the  circuit  court  on  appeal. 

It  is  stated  in  fifth  ground  of  objection,  supra,  that  appel- 
lant did  not  know  that  the  common  council  intended  to  ap- 
point Clark  as  a  commissioner,  until  long  after  the  appoint- 
ment was  made.  ^ 

In  the  sixth  ground  of  objection,  supra,  it  is  stated  that 
appellant  had  no  notice  that  the  city  commissioners  would 
assess  benefits  to  his  property,  until  long  after  Gester  was 
appointed  a  commissioner  by  the  common  council,  and  was 
not  present  when  the  appointment  was  made. 

It  will  be  observed  that  there  is  no  averment  here  that  ap- 
pellant had  no  knowledge  of  the  incompetency  of  these  com- 
missioners before  or  at  the  time  of  the  second  meeting  of  the 
commissioners.  There  is  no  averment  at  all  as  to  knowledge, 
or  want  of  knowledge,  of  such  incompetency.  The  theory  of 
these  grounds  of  objection  seems  to  be  that  objections  to  the 
commissioners  appointed  by  the  common  council  must  have 
been  made  at  the  time  of  their  appointment,  and  could  not 
be  made  afterwards.  Under  the  construction  we  have  given 
the  statute,  this  theory  is  not  tenable. 

As  appellant  was  served  with  notice  of  the  second  meet- 
ing of  the  commissioners,  he  could  and  should  have  made 
his  objections  then  and  there,  if,  at  that  time,  he  had 
knowledge  of  any  incompetency.  If  he  had  not,  he  should 
have  averred  that  fact  in  the  above  grounds  of  objection, 
and  thus  put  himself  in  a  position  to  make  the  objection  in 
the  circuit  court.  Not  having  done  this,  the  above  grounds 
of  objection  were  insufficient  as  an  answer  to  the  transcript 
of  the  proceedings,  which,  under  section  3180,  supra,  is  con- 
sidered as  the  complaint,  and  there  was,  therefore,  no  error 
in  sastaining  the  demurrer  to  them. 
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The  two  commissioners  above  named,  with  one  other,  were 
appointed  by  the  common  council.  Appellant  seeks  to  make 
the  question  in  argument  that  they  were  not  regularly  ap- 
pointed. Section  3180,  supra,  provides,  as  we  have  seen,  that 
no  question  shall  be  tried  on  appeal  concerning  the  regularity 
of  the  appointment  of  the  commissioners,  unless  the  appellant^ 
by  answer  duly  verified,  shall  put  such  matter  in  issue.  No 
such  question  was  raised  by  any  ground  of  objection  or  an- 
swer  filed  below,  and  hence  cannot  be  made  here. 

The  judgment  is  afiSrmed,  with  costs. 

Filed  Jan.  6, 1886. 


No.  11,459. 

Rettiq  V.  Newman  et  al. 

Pleading. — Practice. — AmendmenL — Upon  the  trial  of  an  action  for  par- 
tition it  is  not  error  to  permit  the  defendants,  at  the  close  of  the  evi- 
dence, to  amend  their  answer  hy  the  addition  of  words  which  contsin 
no  new  fact,  hut  merely  modify  the  terms  of  the  prayer. 

From  the  Miami  Circuit  Court. 

J.  L.  Farravy  J.  Farravy  W.  O.  Farrar  and  J.  T.  Oox,  for 
appellant. 

H.  J.  Shirk,  J.  Shirk,  J.  M.  Brovm  and  N.  H.  Antrim,  for 
appellees. 

m 

Black,  C. — ^The  appellant  sued  the  appellees  for  partitiott 
of  certain  land  in  Miami  county.  The  defendants  answered 
jointly,  admitting  that  they  and  the  plaintiflF  were  tenants  in 
common  of  said  real  estate,  each  holding  the  undivided  in*^^' 
est  specified  in  the  complaint,  and  alleging  that  the  undivided 
interest  of  the  plaintifi^  could  not  be  set  off  to  him  in  sever- 
alty, as  in  the  complaint  asked,  without  great  injury  to  the 
defendants,  facts  being  stated  at  considerable  length,  ^?^^ 
which  it  was  claimed  that  it  would  be  impossible  to  set  off 
the  interest  of  the  plaintiff  and  that  of  the  defendants,  or  the 
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interest  of  either  of  them,  or  any  several  interest ;  that  such 
a  division  would  destroy  the  property  for  the  use  for  which  it 
had  been  prepjsired  at  great  expense.  Prayer  that  the  property 
be  found  and  adjudged  to  be  indivisible  without  manifest  in- 
jury to  the  defendants,  and  that  a  commissioner  be  appointed 
to  sell  it  and  to  divide  the  proceeds  among  the  parties. 

The  plaintiff  replied  by  general  denial.  The  cause  was 
tried  by  the  court.  At  the  close  of  the  evidence  the  defend- 
ants, by  leave  of  court,  over  the  objection  of  the  plaintiff, 
amended  said  answer  by  inserting  upon  the  margin  thereof 
the  following :  "And  they,  said  defendants,  ask  that  they  have 
partition  of  their  several  interests  therein,  as  aforesaid." 

The  court  found  that  the  plaintiff  and  the  defendants  were 
the  owners  in  fee  and  tenants  in  common  of  said  real  estate^ 
specifying  the  shares  of  the  parties  as  they  were  stated  in  the 
complaint,  and  that  partition  ought  to  be  made.  Thereupon 
it  was  adjudged  that  partition  be  made  by  setting  off  to  each 
party  his  share  in  value.  It  was  further  found  that  the  real 
estate  oonld  not  be  divided  and  set  off  in  severalty  without 
great  injury.  And  the  court  appointed  a  commissioner  to  sell 
the  real  estate,  approved  his  bond,  and  made  an  order  of  sale. 

A  motion  for  a  new  trial  was  made' by  the  plaintiff,  and  was 
overruled.     This  action  of  the  court  is  assigned  as  error. 

It  is  insisted  that  the  court  erred  in  permitting  the  amend- 
ment of  the  answer,  it  being  contended  that  thereby  a  new 
issue  was  introduced.  No  new  facts  were  alleged  by  the  ad- 
ditional words;  there  was  simply  a  modification  of  the  terms 
of  the  prayer.  The  plaintiff  was  seeking  to  have  his  share 
of  the  land  set  off  to  him  in  severalty.  The  parties  were  in 
agreement  as  to  their  several  shares  in  the  property.  The  de- 
fendants could  not  have  their  shares  of  the  land  set  off  to 
them  in  severalty  without  the  plaintiff ^s  obtaining  the  object 
of  his  suit.  The  question  of  partition  of  the  land  between 
the  defendants  was  one  which  could  not  affect  that  of  the 
right  of  the  plaintiff  to  have  his  own  individual  share  set 
off  to  him.     The  judgment  ordering  the  sale  of  the  whole 
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property,  from  which  the  appeal  was  taken,  was  responsive  to 
the  prayer  of  the  answer  as  it  was  before  the  amendment.  We 
can  not  see  how  the  plaintiff  was  injured  by  the  amendment, 
which,  but  for  the  purpose  of  answering  the  earnest  conten- 
tion of  the  appellant,  would  not  seem  to  deserve  much  notice. 

There  was  evidence  fully  supporting  the  finding,  which  was 
not  contrary  to  law. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  apppellant's  costs. 
Filed  Jan.  8, 1885. 


No.  12,016. 

State,  ex  rel.  Johnson,  v.  Dyer. 

yLAm>AMXJB.-~Signmg  BUI  <^  Exceptions  by  Judge  after  Time  LimUed,—Ah- 
iS  ^'  *^'*^  *'''*'"*  '^^^'^' — Diligence. — A  writ  of  mandate  will  not  be  awarded 

against  a  judge  to  compel  him  to  sign  a  bill  of  exceptions  after  the 

time  limited,  where  he  was  absent  from  the  State  when  the  time  ex- 
pired, if  the  applicant  for  the  writ  fails  to  show  proper  diligence  in 
presenting  the  bill  for  signing  after  his  retam.  An  unexplained  delar 
of  fifty  days  shows  want  of  diligence. 

Application  for  mandamus. 

C  A.  DeBruler,  W.  P.  Edson  and  E.  D.  Owen,  for  appellant. 

A.  P.  Hovey  and  O.  V.  Menzies,  for  appellee. 

Elliott,  J. — The  relator  is  the  appellant  in  the  case  of 
Johnson  v.  Gorham,  now  pending  in  this  court,  and  seeks  by 
the  present  petition  to  obtain  a  mandate  against  the  judge 
who  tried  the  case,  compelling  him  to  sign  a  bill  of  excep- 
tions. 

It  is  alleged  in  the  petition  that  the  Honorable  Azro 
Dyer,  judge  of  the  superior  court  of  Vanderburgh  county, 
was  called  to  try  the, case  by  the  judge  of  the  Posey  Circuit 
Court ;  that,  upon  overruling  the  motion  for  a  new  trial,  the 
special  judge  of  that  court  granted  ninety  days  in  which  to 
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prepare  and  file  a  bill  of  exceptions;  that  within  the  time 
limited  the  appellant  prepared  a  correct  bill  and  took  it  to 
the  residence  of  Judge  Dyer  for  the  purpose  of  having  it 
signed ;  that  the  judge  was  absent  from  the  State^  and  had 
been  for  a  long  time  in  the  State  of  California;  that  the  bill 
was  presented  to  the  judge  of  the  circuit  court,  who  declined 
to  sign  it,  and  it  was  then  filed  with  the  clerk  of  that  court. 
It  also  appears  that  on  the  17th  day  of  October,  1884,  the 
bill  was  presented  to  Judge  Dyer,  who  made  the  following 
endorsement:  "The  foregoing  document  was  this  day  pre- 
sented to  me  for  my  signature,  and  I  decline  to  sign  the  same 
for  the  reason  that  the  time  given  for  signing  the  bill  of  ex- 
ceptions has  expired.  I  will  add  that  I  was  absent  from  the 
State  of  Indiana  from  July  5th  to  August  28th,  1884,  but 
during  all  other  times  within  the  last  six  months  I  have  been 
residing  and  present  in  the  said  State  of  Indiana.'^   ^ 

We  think  that  the  writ  must  be  refused  for  the  reason  that 
it  is  not  shown  that  the  appellant  exercised  proper  diligence. 
It  was  his  duty  to  have  proceeded  more  diligently  than  he 
has  done,  for  the  delay,  from  the  time  Judge  Dyer  returned 
from  California  until  the  17th  day  of  October,  was  unreason- 
able. The  document  prepared  by  the  appellant  was  not  ready 
for  signing  until  the  last  day  of  the  time  allowed  by  the 
court,  and  conceding  that  this  was  in  time,  still  the  unex- 
plained delay  from  the  return  of  Judge  Dyer,  on  the  28th  of 
August  until  the  17th  day  of  October,  constitutes  such  laches 
as  precludes  the  appellant  from  securing  the  relief  he  seeks. 
It  may  be  true  that  a  judge,  who  grants  time  in  which  to 
file  a  bill  of  exceptions,  can  not,  by  his  absence  irom  the 
State,  deprive  the  party  of  his  bill,  but  a  party  can  not  un- 
reasonably delay  the  presentation  of  the  bill  after  the  return 
of  the  judge.  The  allowance  of  time  in  which  to  file  the 
bill  is  the  grant  of  a  privilege,  and  the  party  to  whom  it  is 
granted  will  lose  it  unless  he  acts  with  reasonable  dili- 
gence. It  is  important  that  delay  should  not  be  allowed,  for 
bills  of  exceptions  containing  the  evidence  should  be  pre- 
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pared  and  signed  while  the  matter  is  still  in  the  memory  of 
court  and  counsel,  A  party  can  not  secure  a  writ  of  mandate 
in  such  a  case  as  this  unless  he  shows  that  he  has  acted  with 
diligence  and  promptness. 

Demurrer  to  petition  sustained.     Writ  refused. 

Filed  Jan.  9, 1885. 


No.  10,761. 

McCaslin  et  al.  v.  The  State,  ex  rel.  Auditor  of'Statb. 

Ejectment. — (JcmphxTU. — Demand  far  PbifesaUm, — In  an  action  of  eject- 
ment for  the  recovery  of  real  estate,  no  prior  demand  for  the  surrender 
of  possession  is  necessary,  and  none  need  be  alleged  in  the  complaint, 
unless  it  be  apparent  from  its  other  allegations  that  the  relation  of 
landord  and  tenant  exists,  or  has  existed,  between  the  plaintiff  and  de- 
fendant in  regard  to  such  real  estate. 

QuiETiKO  Title.— J^cssion. — OompImrU, — DemaruL—Vnder  section  1070, 
R.  S.  1881,  any  person  claiming  title  to  real  property,  "either  in  or  out 
of  possession,"  may  bring  an  action  to  quiet  such  title ;  and  therefore, 
it  is  not  necessary  to  allege  in  the  complaint,  in  such  action,  either  that 
the  plaintiff  is  entitled  to  the  possession,  or  has  demanded  possessioD, 
before  the  commencement  of  the  suit 

FoRBiEB  Adjudication.— i^y  to  Deeree.'—E8toppel.--Title  to  Real  EatoU.— 
A  party  to  a  decree  in  a  former  adjudication  between  the  same  parties, 
in  relation  to  the  same  subject-matter,  is  bound  and  concluded  by  each 
provision  of  the  decree,  and  can  not  acquire  any  title  to  or  interest  in 
the  real  estate,  which  was  the  subject  of  the  former  adjudication,  ex- 
cept by  a  substantial  compliance  with  all  the  provisions  of  such  decree. 

£j£CTME27T.— iZeoZ  EOole  Owned  by  State,— Officera  of  the  Stated—Auditor  of 
State, — Statutory  Power, — Agreement. — An  officer  of  the  State  has  no  power 
or  authority  over  any  real  estate,  owned  by  the  State,  except  such  u 
has  been  or  may  be  conferred  upon  such  officer  by  positive  statute;  and 
where  the  State  sues  for  the  recovery  of  such  .real  estate,  and  the  de- 
fendant relies  upon  an  alleged  agreement  with  the  auditor  of  State  in 
defence  of  such  suit,  unless  it  appears  that  the  auditor  of  State  was  ex- 
pressly authorized  by  statute  to  make  the  agreement,  as  against  the 
State  such  agreement  is  absolutely  void. 

Same. — Qrowing  Orope. — Where  the  plaintiff  in  ejectment  recovers  the 
land,  he  is  entitled  to  the  crops  growing  or  cut  and  shocked  thereon,  which 
were  planted  after  the  commencement  of  his  action. 
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Taxes.— &/e  of  Staters  Land  for. — Deed — Void, — The  sale  and  conveyance 
of  land  owned  by  the  State,  for  delinquent  taxes  assessed  thereon,  are 
invalid  and  void,  because  the  State's  lanjd  is  not  subject  to  taxation. 

Tbespass.— Hiu6am2  and  Wifc^W^e^s  Torts.^ Joint  Liability,— Damages.— 
Under  the  Ikw  of  this  State,  prior  to  September  19th,  1881,  husband 
and  wife  were  jointly  liable  in  damages  for  the  wife's  torts,  where  it 
appeared  that  she  was  the  principal  tort-feasor  and  committed  the 
trespass  complained  of,  not  in  company  with  nor  by  the  order  of  her 
husband. 

From  the  Marion  Circuit  Court. 

W.  A.  Lowe,  B.  F.  Davis  and  S.  A,  Forkner,  for  appellants. 

F.  T.  Hord,  Attorney  General,  for  the  Stat«. 

HowK,  J. — We  take  from  the  brief  of  appellee's  counsel 
the  following  statement  of  iacts  in  relation  to  this  case,  which 
we  have  found  to  be  substantially  correct : 

The  land  in  suit  was  purchased  by  the  State  for  a  House 
of  Refuge  for  Juvenile  OflFenders,  and  the  Legislature  having 
resolved  to  change  the  location,  a  statute  was  enacted  March 
8th,  1867,  authorizing  the  governor  and  commissioners  of  the 
House  of  Refuge  to  sell  the  same  for  cash,  or  on  credit,  and 
apply  the  proceeds  thereof  towards  the  purchase  of  other 
grounds,  and  the  erection  of  suitable  buildings  for  the  insti- 
tution, and  upon  full  payment  of  the  purchase- money  in  such 
case,  the  governor  was  authorized,  in  the  name  of  the  State, 
to  execute  a  deed  to  the  purchaser,  attested  by  the  secretary 
of  state.     1  R.  8.  1876,  p.  549,  550,  section  26. 

Subsequent  proceedings  are  recited  in  the  case  of  McCaslin 
V.  State,  ex  reL,  44  Ind.  151,  which  was  in  evidence  in  the 
case  below  admitted  by  bill  of  exceptions. 

On  the  10th  of  June,  1867,  Governor  Baker  made  an  agree- 
ment to  sell  to  William  McCaslin  said  land  for  $7,500,  pay- 
able in  three  equal  instalments,  of  $2,500  each,  the  first  pay- 
able, with  interest,  the  15th  day  of  October,  1867,  the  second 
payable  May  27th,  1868,  and  the  third  payable  the^7th  of 
May,  1869,  and  on  failing  to  pay  any  instalment  the  whole  to 
become  due.  A  writing  was  executed  by  Governor  Baker  to 
William  McCaslin,  wherein  it  was  provided  that  said  Mo- 
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Caslin,  upon  the  full  payment  of  said  purchase-money,  would 
be  entitled  to  receive  from  the  State  a  deed  for  said  tract  of 
land,  conveying  the  same  to  him.  See  the  agreement  and  note 
in  Mc  Caslin  v.  StatCy  ex  reL,  supra,  pp.  159,  16(k 

William  McCaslin  and  wife  made  a  mortgage  to  the  State 
on  other  lands  to  secure  the  purchase-money.  McCaslin  v. 
State,  ex  reL,  supra,  p.  161. 

McCaslin  entered  into  possession  of  the  land  purchased  by 
him  without  any  agreement  therefor,  and  never  at  any  time 
paid  any  portion  of  the  principal  or  interest  of  the  purchase- 
money. 

On  the  14tli  day  of  September,  1868,  the  State  caused  a 
deed  for  the  land  to  be  executed,  acknowledged  and  prepared 
for  delivery,  and  tendered  the  same  to  McCaslin  upon  condi- 
tion that  he  should  pay  the  purchase-money ;  but  McCaslin 
refused  to  pay  the  same,  or  any  part  thereof,  and  he  never  re- 
ceived any  deed  for  the  land. 

On  the  26th  of  December,  1870,  the  State  caused  a  written 
notice  to  be  served  on  William  McCaslin,  demanding  of  him 
the  possession  of  the  land,  and  forbidding  him  to  exercise  any 
further  acts  of  ownership  over  said  tract  of  land,  and  that  he 
should  not  cut  or  remove  any  timber  therefrom  until  he  com- 
plied with  his  contract,  and  paid  to  the  State  of  Indiana  the 
full  amount  of  principal  and  interest  due  for  said  land,  Mc- 
Caslin  v.  State,  ex  rd.,  supra,  pp.  155,  156. 

The  State,  on  the  relation  of  the  auditor,  instituted  an  ac- 
tion against  appellants  to  recover  the  possession  of  said  land, 
and  to  enjoin  the  destruction  and  removal  of  the  timber 
thereon,  and  for  judgment  against  him  on  said  note,  and  the 
sale  of  his  interest  held  by  him  under  his  bond. 

Suit  was  also  instituted  on  the  mortgage  given  by  McCas- 
lin and  wife  to  the  State  to  secure  the  purchase-money,  and 
judgment  was  rendered  thereon,  and  the  same  was  sold  for 
$800,  which  was  all  that  it  would  bring,  being  subject  to  a 
prior  mortgage  of  $3,000  {McCaslin  v.  State,  ex  rel.,  supra,  p. 
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168),  and  after  paying  costs  left  $683.02  only,  that  went  to 
the  State.     McCaslin  v.  State,  ex  rd.y  supra,  pp.  168,  171. 

A  decree  was  rendered  in  fevor  of  the  State  in  said  first 
described  action  for  possession  of  the  land,  and  aft^er  giving 
appellants  credit  for  $683.02,  the  proceeds  of  the  sale  of  the 
mortgaged  property,  the  court  decreed  that  there  is  due  to  the 
State  from  the  said  McCaslin  the  residue  of  the  note,  amount- 
ing to  $8,801.98,  and  in  order  that  the  equity  of  redemption 
of  McCaslin  and  wife  may  be  forever  barred  and  foreclosed, 
the  court  ordered  that  the  interest  of  McCaslin  and  wife  be 
sold;  and  further  decreed  "that  the  purchaser  or  purchasers, 
who  shall  purchase  the  interest  of  said  McCaslin  and  wife  in 
said  land  under  this  decree,  shall  have  the  right,  within  sixty 
days  from  such  sale,  to  pay  to  the  State  of  Indiana  the  balance, 
including  interest,  which  may  be  due  to  the  plaintiff  on  said 
promissory  note,  and  thereby  entitle  him  or  them  to  have  said 
tract  of  land  conveyed  to  him  or  them  in  pursuance  of  the 
statute  authorizing  the  sale  and  conveyance  thereof,  and  upon 
failure  of  such  purchaser  or  purchasers  to  pay,  within  the  time 
aforesaid  to  the  State  of  Indiana,  the  balance  which  may  be 
due  on  said  note,  all  the  interest  or  equity  of  such  purchaser 
or  purchasers  in  said  land  shall,  by  such  &ilure  to  pay,  be 
forever  barred  and  foreclosed."  McCaslin  v.  Stai^,  ex  rd., 
supra,  pp.  171,  172. 

The  State  held  the  legal  title  to  the  land,  and  never  parted 
with  it.  McCaslin  had  no  equitable  title  to  the  land  as  he 
had  not  performed  the  obligations  of  his  bond ;  he  had  a 
right  only  under  his  bond  to  acquire  the  title  upon  payment 
of  the  purchase-money.  The  court  ordered  the  interest  of 
McCaslin  to  be  sold  upon  the  terms  prescribed  in  the  order, 
which  it  could  lawftiUy  do.  McCaslin  v.  State,  ex  rd.,  su- 
pra, pp.  176, 181. 

And  the  purchaser  thereof  acquired  the  right  to  pay  off 
the  purchase-money  to  the  State  within  sixty  days,  and  upon 
such  payment  to  own  the  land,  and  if  not  paid,  all  right  or 
claim  in  or  to  the  land  by  any  other  party  than  the  State, 
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was  barred  under  the  judgment  of  the  court.  MeCaslin  v. 
State,  ex  reL,  supra,  pp.  176,  181. 

The  said  judgment  for  possession  and  the  sale  of  the  Me- 
Caslin interest  in  the  land  was  entered  in  the  Marion  Cii^ 
cuit  Court,  October  11th,  1871. 

On  the  2d  day  of  December,  1872,  process  was  issued  on 
the  judgment  rendered  against  MeCaslin  and  wife,  and  their 
interest  under  the  bond  given  by  Governor  Baker  was  sold 
to  Calvin  R.  Rooker,  as  the  attorney  of  Margaret  MeCaslin, 
on  the  8th  of  March,  1873,  and  he  assigned  the  certificate  of 
purchase  to  Margaret  MeCaslin,  and  a  deed  was  made  to  her 
therefor,  March  10th,  1874. 

With  this  general  statement  of  what  may  be  regarded  as 
the  history  of  the  cause,  we  proceed  now  to  the  consideration 
of  the  several  errors  complained*  of  in  this  court.  The  ap- 
pellee's complaint  contained  four  paragraphs,  to  each  of  which 
the  separate  demurrer  of  the  appellant  Margaret  MeCaslin, 
for  the  alleged  insuflBciency  of  the  facts  therein  to  constitute 
a  cause  of  action,  was  overruled  by  the  court.  These  rulings 
of  the  court  are  severally  called  in  question  by  the  first  four 
errors  separately  assigned  by  the  appellant  Margaret  Me- 
Caslin. The  record  shows  that  upon  the  trial  of  the  cause, 
the  finding  and  judgment  of  the  court  in  favor  of  the  appel- 
lee are  rested  exclusively  on  the  second,  third  and  fourth 
paragraphs  of  the  complaint.  We  need  not,  therefore,  con- 
sider the  question  of  the  sufficiency  of  the  first  paragraph  of 
complaint,  because,  for  all  practical  purposes,  that  paragraph 
is  out  of  the  case. 

In  the  second  paragraph  of  complaint  the  relator  alleged 
that  the  State  of  Indiana  owned  in  fee  simple,  and  was  en- 
titled to  the  possession  of,  certain  real  estate  particularly  de- 
scribed, in  Marion  county,  containing  one  hundred  acres; 
that  the  appellants,  William  and  Margaret  MeCaslin,  unlaw- 
iuUy  kept  the  State  out  of  the  possession  of  such  real  estate, 
and  had  so  done  for  six  years  then  last  past;  that  the  appel- 
lant Margaret  MeCaslin  claimed  the  real  estate  as  her  sepa- 
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rate  property,  as  between  her  and  her  co-appellant,  William 
McCaslin ;  that  the  rente  and  profits,  use  and  occupation^  of 
such  real  estate  were  worth  five  hundred  dollars  per  year ; 
that  the  appellants  had  cut  and  carried  away  two  hundred 
dollars'  worth  of  timber  from  the  land,  and  had  destroyed 
and  converted  to  their  own  use  two  thousand  rails  belonging 
thereto ;  that  they  had  damaged  the  fences,  buildings,  growing 
timber  and  orchards  upon  such  land  by  cutting  and  wearing 
them  out,  and  ruining  them,  in  the  sum  of  $500;  that  they 
had  damaged  such  real  estate  by  bad  husbandry  in  the  sum 
of  $1,000,  all  of  which  had  occurred  within  six  years  last  past ; 
and  that  the  appellant  Margaret  McCaslin  had  five  thousand 
•dollars'  worth  of  property  in  her  own  right.     Wherefore,  etc. 

In  the  third  paragraph  of  complaint  the  relator  alleged  that 
the  State  of  Indiana  owned,  in  fee  simple,  certain  described 
real  estate  in  Marion  county ;  that  the  appellants,  William 
and  Margaret  McCaslin,  were  in  possession  of  such  real  es- 
tate, claiming  the  same  by  title  adverse  to  the  State  of  In- 
diana ;  that  such  claim  was  without  foundation,  but  still  was 
a  cloud  upon  the  State's  title ;  and  the  relator  asked  that  such 
claim  be  declared  void,  and  that  the  appellants,  by  a  decree 
of  the  court,  be  adjudged  to  have  no  such  title,  and  that  the 
title  of  the  State  be  forever  quieted  as  against  the  appellants' 
title.     Wherefore,  etc. 

In  the  fourth  paragraph  of  complaint  the  relator  alleged 
that,  in  1871,  the  State  of  Indiana,  on  the  relation  of  the  then 
auditor  of  State,  duly  recovered  in  the  court  below  a  judg- 
ment and  decree  against  the  appellants  (the  substance  of  which 
we  have  heretofore  given,  in  our  statement  of  this  case,  and 
being  the  same  judgment  and  decree  considered  1:^  this  court 
in  McOaslin  v.  State,  ex  rd.,  supra,  pp.  151-183),  setting  out  a 

<;opy  thereof;  that  on  the  —  day  of ,  1872,  an  order  of  sale 

was  issued  upon  such  judgment,  and  placed  in  the  hands  of  the 
sheriff  of  Marion  county,  where  such  real  estate  is  situate ;  that 
such  proceedings  were  had,  under  such  order  of  sale,  that  on 
Vol.  99.-28 
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the  —  day  of ,  1873,  the  reaj  estate  therein  described  was 

duly  advertised  for  sale  by  the  sheriff,  and  sold  for  the  sum 
of>$165  to  one  C.  F.  Hooker,  and  the  sheriff's  certificate  of 
such  sale  was  duly  assigned  by  him  to  the  appellant  Margaret 
McCaslin,  who,  after  the  expiration  of  one  year,  received  a 
sheriff's  deed  of  such  real  estate,  which  deed  was  then  of 
record  in  the  recorder's  office  of  Marion  county ;  that  before- 
and  after  such  sheriff's  sale  State  and  county  taxes  were  as- 
sessed against  the  appellants,  and  extended  upon  the  tax  du- 
plicate of  such  county ;  that  to  strengthen  their  title  to  such 
real  estate  the  appellants  suffered  such  taxes  to  become  and 
remain  delinquent,  and  suffered  such  real  estate  to  be  sold  by 
the  treasurer  of  Marion  county,  and  bid  in  the  same,  either 
through  a  trustee  or  in  their  own  names  (which  of  them  the 
relator  was  unable  to  say),  and  afterwards  received  a  tax  deed 
thereof;  and  the  relator  averred  that  such  proceedings,  all 
and  singular,  were  void  as  against  the  State  of  Indiana,  and 
its  right  and  title  in  and  to  such  real  estate ;  that  the  assess- 
ment of  such  land,  as  against  the  State,  was  null  and  void; 
that  such  tax  proceedings  were  void,  because  of  the  appellants^ 
collusion  and  iraud  in  procuring  the  taxation  and  sale  of  such 
real  estate ;  that  at  the  time  of  such  tax  sale  and  since,  the 
appellants  had  ample  personal  property  to  pay  such  taxes  ; 
that  the  real  estate  was  not  advertised  for  sale  for  such 
taxes  for  four  weeks,  as  required  by  the  statute,  in  a  public 
newspaper;  and  that  the  land  was  sold  for  twenty-five 
dollars  more  taxes  than  were  due  thereon.  This  paragraph 
then  stated  substantially  the  same  facts  as  the  second  para- 
graph in  relation  to  the  rental  value  of  the  land,  the  cutting 
and  removal  of  timber  therefrom,  the  carrying  away  of  the 
rails  thereon,  and  the  damage  done  and  suffered  to  be  done 
to  the  orchards,  fences  and  buildings  on  the  land,  by  the  ap- 
pellants. 

And  the  relator  further  averred  that  he  had  demanded  pos- 
session of  such  real  estate  from  the  appellants,  which  they 
refused  to  surrender ;  that  the  said  judgment  was  wholly  un- 
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paid,  and  there  was  due  thereon  the  sum  of  $10,000;  and 
that  the  appellant  Margaret  McCaslin  had  $2,000  worth  of 
property  in  her  own  right,  and  enjoyed  the  same  as  her  sep- 
arate estate.  Wherefore  the  relator  prayed  for  a  writ  of  pos- 
session to  be  issued  to  the  sheriff  of  Marion  county,  com- 
manding him  to  eject  the  appellants  and  their  tenants  from 
such  real  estate,  and  demanded  judgment  that  the  title  of  the 
State  of  Indiana,  in  and  to  the  land,  should  be  quieted  as 
against  the  appellants,  and  all  persons  claiming  under  them,  etc. 

The  only  objection  urged  by  appellants'  counsel,  in  argu- 
ment, to  the  second  and  third  paragraphs  of  complaint,  is 
that  no  demand  is  alleged  in  either  of  such  paragraphs  for 
the  possession  of  the  real  estate.  The  second  paragraph  is  a 
complaint  in  ejectment  in  the  statutory  form ;  and,  in  such  a 
complaint,  it  has  never  been  held  necessary  to  aver  a  demand. 
No  demand  for  the  surrender  of  the  possession  of  the  land  is 
necessary,  and  none  need  be  alleged,  unless  it  appear  from 
the  other  allegations  of  the  complaint  that  the  relation  of 
landlord  and  tenant  existed  between  the  plaintiff  and  the  de- 
fendant; and  no  such  relationship  between  the  parties  is 
shown  in  the  second  paragraph  of  complaint  in  the  case  at 
bar.  Indianapolis,  etc.,  Union  v.  Cleveland,  etc.,  R.  W.  Co., 
45  Ind.  281. 

The  third  paragraph  of  complaint  was  a  complaint  to  quiet 
the  title  of  the  State  of  Indiana  to  the  real  estate  in  contro- 
versy against  the  unfounded  claims,  as  alleged,  of  the  appel- 
lants. In  such  a  complaint,  it  was  not  necessary  to  allege  either 
that  the  State  was  entitled  to  the  possession,  or  had  demanded 
possession  from  the  appellants,  for  the  code  provides  that  an 
action  may  be  brought  by  any  person,  "  either  in  or  out  of 
possession,"  to  quiet  the  title  to  real  property.  Section  1070, 
R.  S.  1881 ;  SchoH  v.  Stephens,  62  Ind.  441. 

In  the  fourth  paragraph  of  complaint  the  relator  first 
pleaded  the  judgment  and  decree  which  the  State  of  Indiana, 
in  1871,  recovered  against  the  appellants  in  relation  to  the 
real  estate  now  in  controversy.     It  was  then  adjudged  and 
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decreed,  among  other  things,  "  that  the  plaintiff,  the  State  of 
Indiana,  recover  of  and  from  the  defendants  the  possession 
of  the  land  mentioned  in  the  complaint  herein,  situate  in  Cla- 
rion county,  Indiana,  and  described  as  follows : "  (describing 
the  land  now  in  suit),  "and  that  an  execution  issue  herein 
reciting  the  foregoing  recovery,  requiring  the  sheriff  of  Ma- 
rion county  aforesaid  to  deliver  possession  of  said  tract  of 
land  to  the  State  of  Indiana,  or  its  agents.  And  it  is  further 
ordered,  adjudged,  and  decreed  by  the  court  that  there  is  due 
to  the  State  of  Indiana  from  the  said  William  McCaslin,  on 
the  promissory  note  given  for  the  purchase-money  of  the  land 
described  in  the  complaint,  the  sum  of  nine  thousand  four 
hundred  and  thirty-five  dollars,  less  the  sum  of  six  hundred 
and  eighty-three  dollars  and  two  cents,  realized  by  the  plain- 
tiff by  a  sale  under  a  decree  of  foreclosure  of  other  real  es- 
tate mortgaged  by  William  McCaslin  and  Margaret  McCas- 
lin, his  wife,  to  secure  the  payment  of  such  note,  leaving  the 
net  sum  now  due  the  plaintiff  from  William  McCaslin,  on 
said  note,  eight  thousand  eight  hundred  and  one  dollars  and 
ninety-eight  cents ;  and,  in  order  that  the  equity  of  redemp- 
tion of  William  McCaslin  and  Margaret  McCaslin^  his  wife, 
may  be  forever  barred  and  foreclosed,  it  is  hereby  ordered, 
adjudged,  and  decreed  by  the  court  that  all  their  right,  title 
and  interest  in  and  to  the  aforesaid  one  hundred-acre  tract  of 
land  hereinbefore  mentioned,  bounded  and  described,  be  sold 
by  the  proper  officer  without  relief  from  valuation  or  ap- 
praisement laws,  as  other  lands  are  sold  upon  execution,  for 
the  payment  of  the  costs  of  this  suit,  and  the  payment  of  the 
sum  so  decreed  to  be  due  the  plaintiff  from  the  defendant 
William  McCaslin,  as  aforesaid. 

"And  it  is  further  ordered,  adjudged,  and  decreed  by  the 
court  that  the  purchaser  or  purchasers,  who  shall  purchase 
the  interests  of  said  McCaslin  and  wife  in  said  land  under  that 
decree,  shall  have  the  right,  within  sixty  days  from  such  sale, 
to  pay  the  State  of  Indiana  the  balance,  including  interest, 
which  may  be  due  to  the  plaintiff  on  said  promissory  note. 
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and  thereby  entitle  him  or  them  to  have  said  tract  of  land 
conveyed  to  him  or  them,  in  pursuance  of  the  statute  author- 
izing the  sale  and  conveyance  thereof;  and,  upon  fitilure  of 
such  purchaser  or  purchasers  to  pay,  within  the  time  aforesaid, 
to  the  State  of  Indiana  the  balance  which  may  be  due  on 
said  note,  all  the  interest  or  equity  of  such  purchaser  or  pur- 
chasers in  such  land  shall,  by  such  failure  to  pay,  be  forever 
barred  and  foreclosed." 

We  have  set  out  at  length  these  provisions  of  the  judg- 
ment and  decree  of  the  trial  court  in  1871,  not  alone  because 
they  are  peculiar  and  out  of  the  ordinary  course,  but  because 
the  subject-matter  of  that  judgment  and  decree  and  the  par- 
ties thereto  are  precisely  the  same  as  the  subject-matter  and 
the  parties  in  and  to  the  case  in  hand.  The  rights  and  inter- 
ests of  the  appellants,  and  each  of  them,  in  and  to  the  land 
in  controversy,  are  largely  dependent  upon,  and,  indeed,  are 
to  be  measured  and  determined  by,  the  provisions  of  the  judg- 
ment and  decree  under  which  they  claim  to  have  acquired  ti- 
tle to  such  land.  Besides,  the  only  objection  urged  by  the 
appellants'  counsel  to  the  sufficiency  of  the  fourth  paragraph 
of  complaint  is  based  upon  the  provisions  of  the  judgment 
and  decree  of  the  court  in  1871.  It  is  too  late  now  for  the 
appellants,  or  either  of  them,  to  call  in  question  any  of  the 
provisions  of  that  judgment  and  decree.  They  were  parties 
to  that  judgment  and  decree ;  they  had  their  "day  in  court" 
in  connection  therewith,  not  only  in  the  'trial  court,  but  also 
in  this  court,  where,  upon  their  own  appeal,  the  judgment 
and  decree  were,  in  all  things,  affirmed.  They  are  absolutely 
bound  and  concluded  by  each  and  every  provision  of  that 
judgment  and  decree,  and  neither  of  them  could  acquire  any 
title  or  interest  thereunder  in  or  to  the  land  in  controversy, 
except  by  a  substantial  compliance  with  all  such  provisions. 

When,  after  pleading  such  judgment  and  decree,  it  was 
further  alleged  in  the  fourth  paragraph  of  coniplaint  that^ 
under  an  order  of  sale  issued  thereon,  the  land  had  been  sold 
by  the  sheriff  to  C.  F.  Rooker  for  the  small  sum  of  $165,  in 
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1873,  and  that  neither  he  nor  his  assignee,  Margaret  Mc- 
Caslin, had  paid,  within  sixty  days  from  such  sale,  as  required 
by  the  court,  the  balance  due  the  State  from  William  Mc- 
Oaslin,  as  found  and  adjudged  by  the  court,  including  inter- 
est, but  that,  although  more  than  seven  years  had  elapsed,  the 
judgment  was  wholly  unpaid,  we  need  not  argue  for  the  pur- 
pose of  showing  that  the  fourth  paragraph  stated  a  good  cause 
of  action  against  each  and  both  of  the  appellants. 

The  State  of  Indiana  owned  in  fee  simple  the  real  estate 
in  controversy.  By  section  26  of  "  An  act  to  establish  a 
House  of  Refuge,*'  etc.,  approved  March  8th,  1867,  in  force 
from  its  passage,  after  describing  the  land  in  controversy,  it 
is  provided  as  follows :  '^  The  governor  and  said  commis- 
sioners are  hereby  authorized  to  sell  the  same  for  cash  or  on 
credit,  and  apply  the  proceeds  thereof  towards  the  purchase 
of  other  grounds  and  the  erection  of  suitable  buildings  for 
the  institution,  and,  upon  full  payment  of  the  purchase- 
money  in  such  case,  the  governor  is  authorized,  in  the  name 
of  the  State,  to  execute  a  deed  to  the  purchaser,  attested  by 
the  secretary  and  seal  of  the  State.*'     1  R.  S.  1876,  p.  549. 

For  aught  that  is  shown  to  the  contrary  in  the  record  of 
this  cause,  the  State  of  Indiana  still  owns  the  land  in  fee 
simple,  and  is  entitled  to  the  possession  thereof.  This  is  set- 
tled, and  settled  conclusively,  against  each  and  both  of  the 
appellants,  in  McCaslin  v.  State,  ex  rd.,  supra.  Unless  it  is 
shown  by  the  record  that  the  appellants,  or  one  of  them, 
acquired  the  State's  title  to  the  land  in  some  legal  manner, 
under  or  subsequent  to  the  judgment  and  decree  of  the  court 
in  1871,  it  must  be  held,  we  think,  that  the  judgment  in  the 
case  now  before  us,  in  fevor  of  the  State,  is  right,  and  ought 
to  be  affirmed. 

The  appellants  jointly  answered  by  a  general  denial ;  and 
each  of  them  filed  a  separate  speciaf  paragraph  of  answer, 
William  McCaslin  in  abatement,  and  Margaret  McCaslin  in 
bar,  of  the  relator's  action.  The  court  sustained  the  relator's 
demurrers  to  these  separate  special  paragraphs  of  answer,  and 
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these  rulings  are  properly  assigned  here  as  errors.  In  her 
separate  answer  the  appellant  Margaret  McCaslin  alleged  that 
she  then  was,  and  for  more  than  ten  years  past  had  been,  the 
wife  of  her  co-appellant ;  that  she  was  not  then,  and  never 
had  been,  indebted  to  the  State  of  Indiana  in  any  sum  of 
money;  that  she  was  the  owner,  in  her  own  right,  of  sixty- 
five  acres  of  land  on  the  —  day  of  June,  1867,  described  as 
follows :  (description  omitted) ;  that,  at  the  time  last  men- 
tioned, such  real  estate  was  of  the  value  of  $6,000;  that  the 
State  of  Indiana  took  a  mortgage  upon  said  land  to  secure  the 
payment  of  a  debt  owing  from  the  appellant  William  Mc- 
Caslin to  the  State,  for  the  unpaid  purchase-money  of  the 
land  described  in  the  relator's  complaint ;  that  the  State,  upon 
a  foreclosure  of  said  mortgage,  purchased  the  mortgaged  land 
at  sheriff's  sale ;  that  prior  to  the  bringing  of  the  action  by 
the  State  to  foreclose  such  mortgage  on  her  separate  real  es- 
tate, an  agreement  was  made  in  that  behalf,  on  her  separate 
account,  with  the  State  of  Indiana,  through  the  auditor  of 
state,  Thomas  B.  McCarty,  and  also  his  successor  in  office, 
John  D.  Evans;  that,  under  and  by  virtue  of  said  agreement, 
she  was  authorized  to  and  did  receive  a  deed  from  the  sheriff 
of  Marion  county,  conveying  to  her  all  the  right,  title,  claim 
and  interest  of  the  State  in  and  to  the  real  estate  described  in 
the  relator's  complaint,  which  deed  was  dated  March  10th, 
1874,  and  was  recorded,  etc.;  and  this  paragraph  of  answer 
<2ontains  a  statement  of  other  matters,  occurring  since  the  ex- 
ecution of  such  sheriff's  deed,  which  add  nothing  to  the  suf- 
ficiency of  the  paragraph,  and  need  not  be  set  out. 

It  is  manifest,  we  think,  that  the  question  of  the  sufficiency 
of  this  paragraph  of  answer  is  wholly  dependent  upon  the 
response  which  must  be  given  to  this  further  question,  namely, 
was  the  alleged  agreement  of  the  auditors  of  state  with  the  ap- 
pellant Margaret  McCaslin  a  valid  and  binding  agreement 
as  against  the  State?  Were  the  auditors  of  state  authorized 
and  empowered  to  bind  the  State  by  any  agreement  in  rela- 
tion to  the  land  in  controversy  ?    It  needs  no  argument  to 
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show  that  these  questions  must  be  answered  in  the  negative. 
The  Greneral  Assembly  of  the  State,  as  we  have  seen,  had  au- 
thorized the  sale,  not  the  exchange,  of  the  land,  and  had  au- 
thorized the  governor  and  the  commissioners  of  the  house 
of  refuge,  not  the  auditor  of  state,  to  sell  the  same  for  cash 
or  on  credit.  The  auditor  of  state  had  nothing  whatever  to 
do  with  the  dale  of  the  land,  and  any  agreement  he  may  have 
made  in  relation  thereto  with  the  appellants,  or  either  of  them, 
was  and  is  absolutely  void,  and  of  no  binding  force  against 
the  State  of  Indiana.  This  proposition  is  so  plain  and  so 
manifestly  right  that  it  hardly  needs  the  citation  of  any  au- 
thority in  its  support.  A  State  oflBcer  can  only  deal  or  con- 
tract in  relation  to  the  property  of  the  State,  when  he  is  au- 
thorized so  to  do  by  the  express  provisions  of  law ;  and  any 
agreement  he  may  make,  or  attempt  to  make,  in  relation  to 
such  property,  when  he  is  not  so  authorized,  is  void  as  against 
the  State.  We  conclude,  therefore,  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  separate  special  answer  of 
the  appellant  Margaret  McCaslin. 

In  his  separate  special  answer,  the  appellant  William  Mc- 
Caslin, stated  at  length  all  the  facts  showing,  or  tending  to 
show,  that  all  his  interest,  right,  title  or  claim,  in  or  to  the 
land  in  controversy,  had  been  sold  and  conveyed  away  from 
him  by  the  sheriff  of  Marion  county.  This  answer  wa& 
pleaded  in  abatement  of  the  action  as  against  William  Mc- 
Caslin; but,  whether  pleaded  in  abatement  or  in  bar,  we 
think  the  answer  was  clearly  bad  on  demurrer.  The  relator 
sought  in  this  action,  among  other  things,  to  enforce  the  judg- 
ment and  decree  which  the  State,  in  18Y1,  recovered  against 
-  William  McCaslin  and  his  wife,  to  recover  for  the  State  the 
possession  of  the  land  in  controversy,  which  possession  the 
McCaslins  unlawfully  withheld  from  the  State,  and  to  quiet 
the  State's  title  to  the  land  as  against  both  the  appellants.  It 
is  very  clear  that  the  sale  and  conveyance  of  William  Mc- 
Caslin's  title  to  or  interest  in  the  land  would  neither  abate 
nor  bar  the  relator's  action.     The  answer  was  pleaded  to  the 
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entire  complaint^  and  is  in  palpable  violation  of  the  well  set- 
tled rul{^  of  pleadings  under  the  code^  which  requires  that  an 
answer  must  be  responsive  to  the  entire  complaint,  or  to  so 
much  thereof  as  it  purports  to  answer,  or  it  will  be  held  bad 
on  demurrer,  for  the  want  of  sufficient  facts.  Smith  v.  Little j 
67  Ind.  549;  Frazee  v.  Frazee,  70  Ind.  411 ;  Douch  v.  Bliss, 
80  Ind.  316. 

The  next  alleged  error,  of  which  complaint  is  made  by  the 
appellants'  counsel,  is  the  refusal  of  the  court  to  grant  the 
appellant  Margaret  McCaslin  leave  to  file  a  cross  complaint 
herein.  It  is  sufficient  for  us  to  say,  that  this  alleged  error 
of  the  trial  court  is  not  so  saved  in,  nor  shown  by,  the  record 
of  this  cause,  as  to  present  the  ruling  complained  of,  for  our 
considera^tion.  When  the  ruling  was  made,  the  record  shows 
that  the  appellant  Margaret  excepted,  and  sixty  days  were 
given  her  to  prepare  and  file  her  bill  of  exceptions ;  but  it 
does  not  appear  that  such  bill  was  ever  filed.  It  is  true,  that 
the  clerk  below  copied  into  the  transcript  before  us  what 
purpoi"ts  to  be  the  cross  complaint,  which  the  appellant  Mar- 
garet McCaslin  asked  leave  of  the  court  to  file.  But  the 
court  refused  to  allow  it  to  be  filed,  it  never  was  filed,  and  it 
does  not  constitute  a  part  of  the  record.  This  is  settled  by 
many  decisions  of  this  court.  StoU  v.  Smith,  70  Ind.  298 ; 
Dunn  V.  Tousey,  80  Ind.  288 ;  Peck  v.  Board,  etc.,  87  Ind. 
221 ;  ScoUen  v.  Randolph,  96  Ind.  581. 

Upon  the  trial  of  the  cause  by  the  court,  the  Honorable 
Ralph  Hill  presiding  as  special  judge  by  agreement  of  the 
parties,  there  was  a  general  finding  in  favor  of  the  State 
against  both  of  the  appellants,  upon  the  second,  third  and 
fourth  paragraphs  of  complaint.  A  part  of  the  finding  of 
the  court  was,  "that  the  State  of  Indiana  is  entitled  to  re- 
cover of  and  from  said  William  McCaslin  and  Margaret  J. 
McCaslin  the  sum  of  fourteen  hundred  dollars  damages,  for 
the  wrongful  detention  of  the  land,  and  for  timber  cut  off  and 
carried  away  from  the  land."     The  court  rendered  a  judg- 
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ment  and  decree,  in  accordance  with  its  finding,  in  favor  of 
the  State  and  against  both  of  the  appellants. 

Errors  are  assigned  by  the  appellants  upon  the  overruling 
of  their  joint  and  separate  motions  for  a  new  trial.  We  think 
the  finding  of  the  court  is  abundantly  sustained  by  the  evi- 
dence. Indeed,  it  seems  to  us  that  there  was  no  legal  evidence 
to  the  contrary.  The  alleged  agreement  of  the  auditors  of 
State  was  absolutely  void.  The  sheriff  ^s  sale  and  conveyance 
did  not  operate  to  convey  the  State's  title  to  the  land,  be- 
cause the  terms  of  the  decree  were  never  complied  with.  The 
sale  for  taxes  was  invalid  and  void,  because  the  State's  land 
was  not  subject  to  taxation. 

But  it  is  claimed  that  the  finding  and  judgment  against  the 
appellant  Margaret  J.  McCaslin  were  erroneous,  and  can  not 
be  sustained,  because  she  was  a  married  woman  'during  the 
entire  time  covered  by  the  relator's  complaint.  The  evidendfe 
shows,  however,  that  she  was  the  principal  tort-feasor  in  the 
wrongs  copiplained  of  by  the  relator.  She  claimed  to  own 
the  land ;  she  refused  to  surrender  the  possession  ;  and  it  was 
shown  that  William  McCaslin  was  simply  her  agent.  The 
court  was  justified  in  finding,  as  we  may  assume  that  it  did, 
that  the  wrongs  of  which  the  relator  complained  were  her 
personal  torts,  committed  by  her,  not  in  company  with  nor 
by  the  order  of  her  husband.  Under  the  law  of  this  State, 
as  it  was  at  the  time  of  the  commencement  of  this  suit,  and 
prior  to  September  19th,  1881,  husband  and  wife  were  jointly 
liable  in  damages  for  such  torts  of  the  wife.  Ball  v.  Bennett, 
21  Ind.  427;  Stookwell  v.  Thomas,  76  Ind.  506. 

The  court  further  found,  and  decreed  accordingly,  "  that  th{ 
State  of  Indiana  is  entitled  to  crops,  grass,  com  and  other 
crops  now  growing  upon  the  land,  including  the  wheat  now- 
cut  and  shocked  thereon."  It  is  claimed  that  this  finding  and 
decree  were  erroneous.  We  do  no^  think  so.  Where,  as  in 
this  case,  the  plaintiff  in  ejectment  recovers  the  land,  he  is 
entitled  to  the  crops  thereon,  growing  or  cut  and  shocked 
thereon,  which  were  planted  after  the  action  was  commenced. 
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Adams  Eject.  (4th  ed.)  416 ;  Lane  v.  King^  8  Wend.  584 ; 
McLean  v.  Bovecy  24  Wis.  295 ;  Rasor  v.  Quails,  4  Blackf.  286. 

It  appears  to  us  from  the  record  befoi-e  us  "  that  the  merits 
of  the  cause  have  been  fairly  tried  and  determined  in  the  court 
below/'  and  in  such  a  case  the  statute  forbids  that  any 
"judgment  shall  be  stayed  or  reversed,  in  whole  or  in  part." 
Section  658,  R.  S.  1881. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  10,  1885.  Petition  for  a  rehearing  overruled  March  13, 1885. 


No.  11,672. 

Fitch  et  al.  v.  First  National  Bank  of  Rising  Sun  et  al. 

Fkaudulent  Conveyance.  -  Evidence. — Transfer  to  Bank, — Husband  and 
Wife. — In  an  action  to  set  aside  certain  conveyances  as  fraudulent,  made 
by  an  insolvent  debtor  to  a  bank  in  payment  of  credits  due  the  bank, 
as  was  claimed,  evidence  that  such  debtor's  wife  then  held  $37,700  of  the 
stock  of  such  bank  in  trust  for  him,  has  a  tendency  to  show  that  such 
transfer  was  fraudulent  as  against  other  creditors. 

Same. — The  fact  that  a  large  amount  of  property,  consisting  of  town  lots, 
Raw-mill,  saw-logs,  lumber  and  other  personal  property,  was  conveyed 
by  an  insolvent  debtor  to  such  bank  in  payment  of  credits  claimed  to 
be  due,  without  inventory,  measurement  or  count,  furnishes  some  evi- 
dence that  such  transfer  was  fraudulent  as  against  other  creditors. 

Same. — Where  the  cashier  of  such  bank  is  cognizant  that  the  transfer  of 
such  property  will  inure  to  the  benefit  of  one  of  such  debtors  by  en- 
hancing the  value  of  the  stock  held  by  his  wife  in  trust  for  him,  and 
that  such  excess  is  thus  placed  beyond  the  reach  of  other  creditors  of 
such  debtors,  these  facts,  in  connection  with  the  fact  that  such  cashier 
knows  that  such  debtors  are  insolvent,  furnish  some  evidence  that  said 
6ank  participated  in  the  alleged  fraudulent  intent  of  such  debtors. 

Same. — Estoppel — The  fact  that  one  of  the  creditors  who  instituted  the 
action  had  obtained  a  judgment,  and  had  levied  upon  one  of  the  pieces 
of  real  estate  that  had  been  transferred,  did  not  preclude  him  from 
maintaining  the  action. 

Same. —  Weight  qf  Evidence. — Where  the  evidence  in  such  case  tends  to  sup- 
port the  finding,  the  Supreme  Court  will  not  disturb  it. 

From  the  Ripley  Circuit  Court. 
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J.  K.  Thompson,  J.  D,  Haynes,  B.  Harrison^  W,  H.  H. 
Miller,  and  /.  jB.  Elam,  for  appellants. 

A.  a  Doumey,  A.  C.  Harris,  C.  E.  Walker,  J.  D.  Miller, 
F.  E.  Gavin,  W.  A.  Moore,  J.  0.  Marshall,  H.  D.  McMullen, 
and  D.  T.  Dovmey,  for  appellees. 

Best,  C— The  First  National  Bank  of  Rising  Sun,  the 
First  National  Bank  of  Indianapolis,  several  other  banks 
and  persons,  all  judgment  creditors  of  DeWitt  C.  Fitch  and 
Henry  Fitch,  brought  this  action  against  them,  Leah  Fitch 
and  the  City  National  Bank  of  Lawrenceburgh,  to  set  aside 
as  fraudulent  certain  conveyances  of  real  property  and  certain 
transfers  of  personal  property  made  by  said  debtors  to  said 
bank,  and  a  certain  transfer  of  the  stock  of  said  bank  made 
by  DeWitt  C.  Fitch  to  Leah  Fitch,  and  to  subject  the  same 
to  the  payment  of  their  respective  judgments. 

Issues  were  formed,  a  trial  had,  a  finding  made,  and  judg- 
ment rendered  for  the  appellees.  A  motion  for  a  new  trial,  on 
the  ground  that  the  finding  was  not  sustained  by  the  evidence, 
and  was  contrary  to  the  law,  was  overruled,  and  this  ruling 
IS  assigned  as  error.  Since  this  appeal  was  perfected  Leah 
Fitch  has  dismissed  the  appeal  as  to  her,  and  no  question  re- 
mains as  to  the  order  cancelling  the  transfer  of  stock  to  her. 

The  appellants  insist  that  the  property  transferred  to  the 
bank  was  transferred  in  payment  of  bona  fide  debts  due  the 
bank  from  DeWitt  C.  Fitch  and  Henry  Fitch,  and  that  there 
18  no  evidence  in  the  record  of  any  purpose,  upon  the  part  of 
either  of  them,  or  upon  the  part  of  the  bank,  to  hinder,  de- 
lay or  defraud  the  appellees,  or  any  of  the  other  creditors  of 
DeWitt  C.  Fitch  and  Henry  Fitch.  This  the  appellees  dis- 
pute, and  insist  that  the  evidence  fully  supports  the  finding* 
The  established  rule  of  this  court,  often  announced  and  well 
understood,  is,  that  if  there  is  any  evidence  legally  tending  to 
support  the  finding,  this  court  will  not  disturb  the  judgment 
upon  a  question  involving  the  mere  weight  of  the  evidence. 
Being  governed  by  this  rule,  we  can  only  examine  the  evi- 
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dence  for  the  purpose  of  determining  whether  or  not  the  ma- 
terial and  controverted  averments  of  the  complaint  are  wholly 
unsupported  by  it.  There  are,  in  this  case,  the  averments 
that  the  conveyances  and  transfers  were  fraudulently  made 
and  received.  The  evidence  developed  many  facts,  the  more 
important  of  which  are  these :  On  and  prior  to  the  2d  of 
February,  1883,  the  First  National  Bank  of  Lawrenceburgh 
was  in  existence.  Its  capital  stock  was  $100,000,  the  most 
of  which  was  held  by  DeWitt  C.  Fitch,  who  was  its  presi- 
dent. Henry  Fitch  was,  and  for  years  had  been,  its  cashier, 
and  held  $6,000  of  stock.  Its  charter  then  expired,  and  the 
City  National  Bank  of  Lawrenceburgh  was  organized  as  its 
successor.  The  assets  of  the  old  bank  were  transferred  to 
the  new,  and  the  stock  of  the  old  was  surrendered  and  a  like 
amount  of  the  new  was  issued  to  each  of  the  stockholders. 
Of  this  DeWitt  C.  Fitch  received  $78,700,  Henry  Fitch 
$6,000,  Walter  Fitch  $5,000,  and  the  residue  was  divided 
between  a  half  dozen  other  persons.  A  board  of  directors 
was  elected,  and  DeW^itt  C.  Fitch  was  selected  as  president, 
Henry  Fitch,  vice-president,  and  Walter  Fitch,  cashier.  At 
this  time,  and  until  the  suspension  of  the  bank  in  August 
thereafter,  Henry  Fitch  was  extensively  engaged  in  manufact- 
uring and  dealing  in  lumber,  and  gave  the  business  of  the 
bank  but  little  attention ;  neither  did  his  father,  DeWitt  C. 
Fitch,  who  was  looking  after  his  forming  interests.  The  man- 
agement of  the  bank  devolved  almost  exclusively  upon  Wal- 
ter, the  cashier,  who  was  also  a  son  of  DeWitt  C.  Fitch. 
During  the  whole  of  this  time  DeWitt  C.  and  Henry  were 
largely  involved,  and  if  they  owed  the  bank  the  amounts 
claimed,  as  they  probably  did,  each  was  hopelessly  insolvent. 
On  the  4th  of  May,  DeWitt  C.  Fitch  transferred  to  Mrs. 
Sunman,  the  mother-in-law  of  Walter,  $10,000  of  his  stock; 
on  May  9th  he  transferred  to  Leah  Fitch,  his  wife,  $26,000 
of  his  stock ;  on  July  10th  he  transferred  to  his  wife  $37,700 
more  of  his  stock,  and  the  balance  he  transferred  to  George 
F.  Fitch,  a  brother.     He  also  owned  a  large  amount  of  real 
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estate  in  this  State,  and  900  acres  of  land  in  Wisconsin.  The 
last  named  tract  he  and  his  wife  conveyed  to  Walter,  and  on 
the  2d  day  of  August,  he,  his  wife  not  joining  him  in  the 
deeds,  conveyed  all  the  rest  of  his  real  estate  to  the  bank. 
This  consisted  of  a  great  many  different  parcels,  all  of  which 
were  situated  in  Dearborn  county  except  one.  The  parcels 
in  Dearborn  county  were  embraced  in  a  single  deed,  the  con- 
'  sideration  of  which  was  named  as  $58,506.45.  The  consid- 
'  eration  of  the  other  parcel  was  $200,  and  the  aggregate  the 
exact  amount  of  the  debt  due  the  bank.  This  left  DeWitt 
C  Fitch  without  any  means  with  which  to  pay  creditors. 
Henry  owned  a  number  of  lots  in  the  city  of  Lawrenceburgh, 
upon  some  of  which  was  situated  a  valuable  saw-mill.  He 
also  owned  a  large  number  of  saw-logs,  a  great  quantity  of 
lumber,  a  number  of  cars  and  other  personal  property.  All 
this  he  conveyed  and  transferred  to  the  bank  on  the  same 
day  that  his  father  made  his  deeds,  without  making  an  inven- 
tory of  the  personal  property,  or,  indeed,  without  knowing 
how  much  there  was'  of  it.  The  aggregate  consideration 
named  in  the  deed  and  bills  of  sales  was  $54,310,  the  amount 
of  his  debt  to  the  bank.  At  this  time  Henry  was  sick,  and 
was  unable  to  make  a  delivery  of  this  property,  and  none 
was  made  until  the  9th  of  August.  In  the  meantime,  his 
employees,  twenty  in  number,  run  the  mill  and  carried  on 
his  business  as  usual.  After  the  transfer  of  this  property 
Henry  was  without  means  with  which  to  pay  debts.  The 
claims  of  the  bank  against  himself  and  his  father  were  then 
surrendered.  At  the  same  time  Leah  Fitch,  without  consid- 
eration, retransferred  $10,000  of  her  stock  to  her  husband, 
who,  through  Walter,  negotiated  it  in  CSncinnati,  and  with 
the  proceeds  paid  some  other  debts.  On  the  day  after  the  de- 
livery of  Henry's  property  to  the  bank  it  suspended  and 
went  into  voluntary  liquidation.  It  then  owed  its  depositors 
$100,000,  one-half  of  which  it  has  since  paid.  On  the  11th 
and  13th  of  September  thereafter,  the  appellees  recovered 
judgments  in   the   Dearborn   Circuit   Court   upon   various 
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claims,  which  antedate  the  2d  of  August,  against  DeWitt  C. 
and  Henry  Fitch,  in  sums  aggregating  more  than  $40,000. 
Executions  were  at  once  issued  upon  these  judgments,  one  of 
which  was  levied  upon  a  part  of  the  real  estate  in  contro- 
versy, and  the  others  remain  in  the  sheriff  ^s  hands.  All  the 
deeds  and  bills  of  sale  were  absolute  in  form. 

In  addition  to  these  facts,  the  evidence  tended  to  show  that 
Walter  was  cognizant  of,  and  was  instrumental  in  procuring, 
the  transfer  of  the  $37,700  of  stock  from  his  father  to  his 
mother;  that  he  prepared  a  statement  purporting  to  show 
that  his  fiither  owed  his  mother  $4,100  for  dividends  upon 
stock  to  which  she  was  equitably  entitled,  to  an  annual  rental 
of  $1,175  for  the  eight  or  nine  preceding  years,  and  some 
other  items  that  aggregated  $28,000  or  $29,000,  for  which 
the  transfer  was  made;  that  he  knew  of  his  father^s  other 
debts  and  of  his  brother's  debts,  and  that  he  was  familiar 
with  all  the  transfers  of  stock  and  of  property.  It  further 
tended  to  show  that  the  value  of  Henry's  property  largely 
exceeded  his  debt  to  the  bank,  and  that  he  understood  that  the 
excess  was  to  be  applied  in  payment  of  his  other  debts,  and 
that,  notwithstanding  the  transfer,  he  expected  some  arrange- 
ment would  be  made  whereby  he  would  be  enabled  to  con- 
tinue his  business.  This  is  the  substance  of  the  evidence 
tending  to  sustain  the  charge. 

On  the  other  hand,  the  evidence  satisfactorily  shows  that 
the  father  of  Leah  Fitch  bequeathed  to  her  $21,000  of  stock 
in  the  First  National  Bank  of  Lawrenceburgh,  and  upon  the 
organization  of  the  City  National  Bank,  this  stock  was  em- 
braced in  the  $78,700  of  stock  issued  to  DeWitt  C.  Fitch, 
and  his  transfer  of  $26,000  of  such  stock  was  in  payment  of 
the  stock  thus  received  by  him  and  of  dividends  which  he 
had  received  thereon.  The  validity  of  this  transfer  is  not 
now  questioned.  The  evidence  also  tended  to  show  that  the 
conveyance  of  the  Wisconsin  land  was  in  consideration  of 
the  assumption  of  other  debts  by  Walter,  amounting  to  nearly 
the  value  of  the  land,  and  that  the  transfer  of  stock  to  George 


448  SUPREME  COURT  OF  INDIANA, 

Fitch  et  al.  v.  First  National  Bank  of  Bislng  Sun  et  al. 

F.  Fitch  was  in  part  payment  of  a  debt  justly  due  him.  It 
further  tended  to  show  that  DeWitt  C.  Fitch  and  Henry 
Fitch  were  each  justly  indebted  to  the  bank  as  claimed,  and 
that  the  conveyances  and  transfers  were  made  and  received 
'  simply  and  solely  for  the  purpose  of  paying  such  debts. 

On  the  whole  evidence,  the  question  of  intent  was  one  of 
^  fact,  and  we  do  not  think  we  can  say  that  there  was  no  evi- 
dence in  support  of  the  charge.  At  the  time  this  property 
was  transferred  to  the  bank,  Leah  Fitch  held  the  bulk  of  its 
stock,  and  it  is  obvious  that  its  transfer  inured  to  her  benefit. 
It  would  not  only  relieve  her  of  any  individual  liability  to 
the  cr^itors  of  the  bank,  but  it  would  largely  enhance  the 
value  of  her  stock,  and  thus  enable  her  to  enjoy  the  bulk  of 
the  proceeds  of  the  property.  If  she  had  been  the  bona  fde 
owner  of  the  stock,  and  the  transfer  of  the  property  had  been 
made  solely  for  the  purpose  of  paying  debts,  the  fact  that  she 
held  the  stock  would  in  no  manner  impair  the  validity  of  the 
transfer;  but  she  was  not  the  bona  fide  owner  of  $37,700  of 
the  stock.  This  was  held  by  her  fraudulently.  At  least  the 
evidence  tends  to  prove  it,  and  the  court  has  so  adjudged  it. 
This  fact  is  not  now  controverted,  and  must  be  deemed  es- 
tablished. The  retransfer  of  $10,000  of  this  stock  to  her  hus- 
band indicates  that  she  held  it  in  trust  for  him,  and,  if  so,  the 
conveyance  of  all  his  property  to  the  bank  inured,  in  a  man- 
ner, to  his  own  benefit.  If  this  stock  had  remained  in  his 
name,  perhaps  this  fiu5t  would  have  been  immaterial,  as  his 
creditors  could  have  seized  the  excess  in  its  new  form,  but  it 
was  not  so  left;  it  was  placed  beyond  their  reach,  and  so  was 
the  property.  These  things  furnish  some  evidence  of  the  in- 
tent charged  on  the  part  of  DeWitt  C.  Fitch. 

Henry  Fitch  had  no  stock,  but  the  fact  that  he  conveyed 
and  transferred  all  his  property,  consisting,  as  it  partly  did, 
of  a  large  number  of  saw-logs,  of  a  vast  quantity  of  lumber  and 
other  personal  property,  without  an  inventory,  without  meas- 
urement or  count,  and  without,  in  fact,  knowing  how  much 
there  was  of  it,  coupled  with  the  further  fact  that  there  was 
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some  testimony  tending  to  show  that  the  property  exceeded  in 
value  largely  the  amount  of  his  debt  to  the  bank^  furnishes 
some  evidence  in  support  of  the  charge  against  him. 

Walter  assisted  in  obtaining  the  transfer  of  the  $37,700  of 
stock  from  his  father  to  his  mother,  and  he  must  have  known 
that  while  she  held  the  legal  title  his  father  was  the  beneficial 
owner.  He  must  also  have  known  that  the  transfer  of  this 
property  would  largely  enhance  the  value  of  tjie  stock  held 
by  the  mother  for  the  father,  and  that  so  much  of  the  prop- 
•erty  as  produced  the  enhancement  was  thus  placed  beyond  the 
reach  of  creditors.  He  must  also  have  known  that  the  effect 
of  Henry's  conveyance  was  likewise  to  place  the  excess,  if 
any,  of  his  property  beyond  the  reach  of  his  creditors.  These 
things,  in  connection  with  his  knowledge  of  his  father's  and 
brother's  insolvency,  furnish  some  evidence  of  the  bank's  par- 
ticipation in  the  alleged  fraudulent  intent. 

We  are,  therefore,  of  opinion  that  we  can  not  disturb  the 
judgment  upon  these  questions  of  fact. 

It  is  also  suggested  that  the  levy  of  the  execution  in  favor 
of  the  City  National  Bank  of  Greensburgh  was  prima  facie 
a  satisfaction  of  tlie  judgment,  and  that  such  iact  precludes 
said  bank  from  maintaining  the  action.  We  think  otherwise. 
The  bank  did  not  seek  the  recovery  of  another  judgment,  but 
simply  an  ordei*  setting  &side  the  alleged  fraudulent  convey- 
ances, so  as  to  s^  the  property  upon  its  execution.  This  was 
in  aid  of  its  wrft,  and  the  previous  levy  in  no  manner  im- 
paired its  right  to  such  .order;  besides,  if  its  judgment  had 
in  fact  been  paid,  this  fact  would  not  have  prevented  the  other 
creditors  from  obtaining  the  proper  order.  Though  all  united, 
the  action  was  not  joint  in  the  sense  of  requiring  a  recovery 
by  all  or  by  none. 

For  these  reasons  we  think  the  judgment  should  be  aflBrmed. 

Per  Curiam. — It  is  therefore  ordered  that  the  above  judg- 
ment be  affirmed,  at  the  appellants'  costs. 
Filed  Jan.  8, 1885. 

Vol.  99.-29 
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Alexander  v.  The  State. 

Criminal  Law. — Oaming, — Bvidenee, — A  charge  in  an  indictment,  that 
the  defendant  played  a  game  of  pool  upon  a  pool  table  with  another 
person,  and  thereby  won  money  from  him,  is  sustained  by  proof  that  the 
parties  played  under  an  arrangement  that  the  losing  party  should 
pay  the  owner  of  the  table  the  amount  charged  for  the  use  of  it,  and 
that  the  defendant  won  the  games,  and  the  other  party  paid  for  them. 
.  Same. — It  is  not  necessary  to  prove  the  winning  of  the  whole  amount 
charged  in  the  indictment 

From  the  Henry  Circuit  Court. 
J,  Brown  and  —  BrotDti,  for  appellant. 
F.  T,  Hord,  Attorney  General,  G.  W,  Duncan,  Prosecuting 
Attorney,  and  W.  0.  Barnard,  for  the  State. 

ZoLLARS,  C.  J.— Sectioh  2081,  R.  S.  1881,  provides  that 
"  Whoever,  by  playing  or  betting  at  or  upon  any  game  or 
wager,  or  upon  the  result  of  any  game,  *  *  *  either  loses  or 
wins  any  article  of  value,  shall  be  fined,''  etc.  The  indictment 
upon  which  appellant  was  convicted  is  based  upon  this  statute, 
and  charges  that  he  played  a  game  of  pool  upon  a  billiard 
and  pool  table  with  one  Koons,  and  thereby  won  from  him 
one  dollar  in  lawful  money,  etc. 

The  testimony  is  that  these  parties,  at  the  time  and  place 
charged,  played  several  games  of  pool ;  that  the  proprietor 
of  the  table  charged  five  cents  per  cue,  or  five  cents  for  each 
person  engaged  in  each  game,  in  this  instance  ten  cents  per 
game,  and  that  in  each  game  the  person  who  lost  it  was  to 
pay,  and  did  pay,  for  both  cues,  or  the  game,  which  was  the 
same  thing,  and  that  appellant  won  several  of  the  games  for 
which  Koons  paid. 

It  is  conceded  that  it  is  not  necessary  to  prove  the  winning 
of  the  whole  amount  charged  in  the  indictment.  The  con- 
tention is,  that  as  the  loser  was  to  pay,  and  did  pay,  to  the 
proprietor  of  the  tables,  the  cha^e  for  the  game,  instead  of 
paying  that  amount  to  the  successful  party,  the  proof  does 
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not  sustain  the  charge  in  the  indictment  that  appellant  won 
money  from  Koons. 

The  purpose  of  the  statute  is  to  suppress  gaming  in  all  its 
varied  forms,  and  it  should  have  such  a  reasonable  construc- 
tion and  application  as  to  accomplish  that  purpose.  To  adopt 
a  theory  so  refined  as  that  advanced  by  appellant  would  en- 
able parties,  by  ingenious  arrangements,  not  only  to  thwart 
the  purpose  of  th^  statute,  but  to  avoid  it  altogether.  The 
arrangement  here  was  just  as  much  gaming  as  if  the  losing 
party  had  agreed  to  pay,  and  had  paid,  to  the  successful  party 
the  amount  charged  for  the  game,  and  he  had  paid  it  over  to 
the  owner  of  the  table. 

To  whom  the  money  was  directly  paid  was  not  so  material 
as  the  fact  that  the  game  decided  ^ho  should  pay  it,  and  who 
should  profit  by  the  payment.  If  appellant  had  lost  the  games, 
he  would  have  lost  the  amount  charged  for  them.  He  won 
the  games  and  thereby  won  the  amount  charged  for  them,  or  at 
least  one-half  of  that  amount.  At  the  end  of  each  game  he 
was  ten  cents  better  off  than  if  he  had  lost  the  game,  and  he 
was  five  cents  better  off  than  he  would  have  been,  if,  without 
any  chance  or  hazard,  each  party  had  paid  for  his  cue.  That 
he  did  not  actually  handle  the  money,  it  seems  to  us,  can  make 
no  difference. 

The  case  of  Mount  v.  State,  7  Ind.  654,  was  under  section 
28,  2  R.  S.  1852,  p.  435,  which  is  substantially  the  same  as 
section  2081,  supra.  There,  as  here,  the  losing  party  was  not 
to  pay  the  money  over  to  the  winning  party,  but  was  to  pay 
the  amount  charged  for  the  game  to  the  owner  of  the  ten-pin 
alley.  It  was  contended  that  the  case  was  not  within  the 
statute.     In  meeting  that  contention  the  court  said : 

"To  constitute  unlawful  gaming,  there  must  be  a  game 
played,  and  upon  its  result  some  article  of  value  must  be  lost 
and  won.  Here  was  such  game,  and  the  only  point  of  in- 
quiry is,  was  any  article  of  value  won  by  the  defendant  ?  His 
liability  to  Groff  ^^  (the  owner  of  the  alley)  "  was  paid  by  Mil- 
ler," (the  losing  party,)  "  because,  in  the  event  of  being  unsuc- 
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cessful,  he  had  stipulated  to  pay  it.  This  payment,  though 
made  to  Groff,  was  for  the  use  of  the  defendant;  and  the 
transaction  was^in  effect,  the  same  as  if  the  amount  lost  and 
won  had  been  paid  to  the  defendant  instead  of  Groff,  and  he 
had  received  it  from  the  defendant/' 

Section  2079,  R.  8.  1881,  is  similar  to  section  2081,  «upra, 
except  that  it  has  reference  to  the  owner  of  buildings,  etc., 
kept  and  used  for  gaming.  This  section  is  substantially  the 
same  as  section  29,  2  B..  S.  1876,  p.  469,  under  which  it  has 
more  than  once  been  held  that  facts  similar  to  the  &ct8  in 
this  case  make  a  case  of  gaming  within  the  inhibition  of  the 
statute.  See  the  well  considered  case  of  Hamilton  v.  StcUe, 
75  Ind.  586,  and  cases  there  cited.  These  adjudications  are 
authority  here,  and  support  our  conclusion  that  the  evidence 
sustains  the  Charge  in  the  indictment,  and  makes  a  case  under 
the  statute. 

The  judgment  is  affirmed  with  costs.     ^ 

Filed  Jan.  10,  1885. 


No.  11,394. 

,?J  j^l     The  State,  ex  rel.  Talbott  et  al.,  v.  Emmons  et  al. 

Partnebship  Property. — Exemption. — Individual  De6<. — One  partner  can  • 
not  claim  the  partnership  property,  or  any  specific  part  thereof,  as  ex- 
empt from  sale  on  an  execution  against  him  for  his  individual  debt 

Same. — Assets  and  LiaMlities  Equal. — SiiU  against  Sheriff. — Dcmaget. — 
Where,  in  suoh  a  case,  the  partner  claims  his  interest  in  the  partnership 
property  as  exempt  from  sale  on  the  execution,  and  the  sheriff  allows  such 
exemption  and  returns  the  writ  unsatisfied,  and  where,  in  a  suit  against 
the  sheriff  and  his  sureties,  by  the  execution  plaintiffs,  to  recover  dam- 
ages for  the  sheriff's  failure  to  levy  upon  and  sell  the  partner's  interest 
in  the  partnership  property,  the  court  finds  that  the  assets  and  liabilities 
of  the  partnership  were  equal  in  amount,  and  that  the  partner's  interest 
in  such  property  was  of  no  value,  and  renders  judgment  thereon,  in  favor 
of  such  execution  plaintiffs,  for  merely  nominal  damages,  there  is  no 
such  error  in  the  judgment  as  authorize?  the  reversal  thereof. 

•   From  the  Putnam  Circuit  Court. 
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C.  C.  Nave^  for  appellants. 
L.  M,  CampbeUj  for  appellees. 

HowK,  J. — ^This  suit  was  commenced  by  the  appellant's 
relators  against  the  appellees  in  the  Hendricks  Circuit  Court. 
The  relators'  complaint  counted  upon  the  official  bond  of  the 
appellee  James  M.  Emmons,  as  sheriff  of  Hendricks  county, 
and  sought  to  recover  damages  for  an  alleged  breach  of  his 
official  duty,  as  such  sheriff,  in  this :  That  he  had  &iled  and 
neglected  to  levy  and  collect  a  certain  execution  in  his  hands 
as  such  sheriff,  in  favor  of  the  relators  and  against  one  Sam- 
uel H.  Moore,  etc.  On  the  relators'  application  the  venue  of 
the  cause  was  changed  to  the  court  below.  There  the  cause 
was  put  at  issue  and  tried  by  the  court,  and,  at  the  appellees' 
request,  the  court  made  a  special  finding  of  the  &cts,  and 
stated  its  conclusions  of  law  thereon  in  favor  of  the  relators, 
assessing  their  damages  in  the  sum  of  one  cent.  Over  the 
relators'  exceptions  to  the  conclusions  of  law,  the  court  ren- 
dered judgment  that  they  recover  one  cent  damages,  and  that 
the  appellees  recover  their  costs. 

The  first  error  complained  of  in  argument  by  the  relators' 
counsel  is  the  alleged  error  of  the  court  in  its  conclusions  of 
law  upon  the  facts  specially  found.  The  court  found  specially 
that,  prior  to  December  1st,  1880,  the  appellee  Emmons  had 
been  elected  sheriff  of  Hendricks  county,  for  the  term  of  two 
years,  from  November  7th,  1880,  and  had  executed  and  de- 
livered his  official  bond  in  the  penal  sum  of  $5,000,  with  his 
co-appellees  as  his  sureties  therein,  and  had  taken  the  oath 
of  office,  and,  on  December  1st,  1880,  had  entered  upon 
the  discharge  of  his  official  duties ;  that,  on  June  8th,  1880, 
the  relators  recovered  a  judgment  in  the  Hendricks  Circuit 
Court  against  Samuel  H.  Moore  for  $475,  upon  an  express 
contract,  without  relief  from  valuation  laws ;  that,  on  Jan- 
uary 19th,  1881,  the  relators  sued  out  an  execution  on  such 
judgment,  and,  on  January  21st,  1881,  placed  the  same  in 
the  hands  of  appellee  Emmons,  as  such  sheriff,  which  execu- 
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tion  was  returned  on  the  22d  day  of  April,  1881;  that  the 
execution  defendant  had  claimed  the  benefit  of  the  exemption 
law,  and  that  all  his  property  had  been  set  oflF  to  him  there- 
uuder;  that,  on  August  27th,  1881,  the  relators  caused  an 
alias  execution  to  issue  upon  their  judgment,  which  writ 
came  to  the  hands  of  appellee  Emmons,  as  such  sheriff*,  on  the 
same  day ;  that,  on  October  20th,  1881,  the  execution  de- 
fendant filed  his  schedule  with  appellee  Emmons,  as  such 
sherifi^,  claiming  the  benefit  of  the  exemption  law  of  this 
State,  and  his  property  was  duly  appraised,  and,  being  of  less 
value  than  $300,  was  again  set  off  to  him,  and  the  execution 
was  returned  unsatisfied;  that  during  all  such  time,  fix>m 
January  19th,  1881,  to  October  20th,  1881,  the  execution  de- 
fendant, Samuel  H.  Moore,  was  in  copartnership  with  his  son 
in  the  town  of  Danville,  in  Hendricks  county,  in  a  confec- 
tionery and  restaurant,  under  the  firm  name  of  Samuel  H. 
Moore  &  Son,  they  being  equal  partners,  in  which  they  had 
during  all  such  time  a  stock  of  goods  of  the  value  of  $550, 
which  was  partnership  property  belonging  to  such  firm ;  and 
that,  during  all  such  time,  the  firm  owed  and  was  indebted 
in  the  sum  of  $550 ;  that  one-half  of  the  value  of  the  stock 
of  goods  was  $275,  and  that  the  interest  of  Samuel  H.  Moore 
therein  subject  to  the  payment  of  partnership  debts  was  of  no 
value;  that  the  execution  defendant  claimed  his  interest  in 
the  firm  property,  which  was  appraised  at  $100,  as  exempt 
from  execution,  and  such  interest  was  set  off  and  exempted 
to  him,  under  his  claim  of  $300,  as  exempt  from  execution, 
which  was  done  over  the  protest  and  against  the  directions 
of  the  relators'  attorneys;  that  such  judgment  still  remained 
wholly  unsatisfied ;  that  the  execution  defendant,  Samuel  H. 
Moore,  during  all  such  time,  from  January  19th  to  October 
20th,  1881,  was  a  resident  householder  of  Hendricks  county, 
and  the  head  of  a  family. 

Upon  the  foregoing  facts  the  court  stated  its  conclusions  of 
law  as  follows : 
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1.  That  the  execution  defendant,  Samuel  H.  Moore,  was 
not  entitled  to  claim  his  interest  in  the  firm  property  as  ex- 
empt from  execution  under  the  exemption  laws  of  Indiana ; 
and, 

2.  That  the  relators  were  entitled  to  recover  of  the  appel- 
lees the  value  of  the  interest  of  Samuel  H.  Moore  in  the 
partnership  property,  subject  to  the  payment  of  the  debts  of 
such  partnership,  and  no  more. 

There  was  no  motion  below  by  the  appellant's  relators 
either  for  a  new  trial  or  for  a  venire  de  novOy  and  the  evi- 
dence is  not  in  the  record.  By  their  exceptions  to  the  con- 
clusions of  law,  the  relators  admitted  that  the  fiwts  were  fiiUy 
and  correctly  found,  but  they  said  that  the  court  had  erred 
in  ^applying  the  law  to  the  fiicts  so  found  in  its  conclusions 
of  law.  Oruzan  v.  Smith,  41  Ind.  288.  Of  course,  the  re- 
lators might  have  called  in  question  the  correctness  of  the 
facts  specially  found,  or  the  failure  of  the  court  to  find  facts 
which  were  proved,  by  motions  either  for  a  new  trial  or  for  a 
venire  de  novo,  but,  as  we  have  said,  no  such  motions  were 
addressed  to  the  trial  court.  Robinson  v.  Snyder,  74  Ind.  110; 
Braden  v.  Graves,  85  Ind.  92;  Dodge  v.  Pope,  93  Ind.  480; 
Fairbanks  v.  Meyers,  98  Ind.  92. 

The  appellees,  as  well  as  the  relators  of  the  appellant,  ex- 
cepted to  the  court's  conclusions  of  law,  but  no  cross  error  has 
been  assigned  by  appellees.  Their  counsel  suggest  in  argu- 
ment that  the  trial  court  erred  in  holding,  in  its  first  conclu- 
sion of  law,  that  the  execution  defendant  was  not  entitled  to 
claim  his  interest  in  the  firm  property,  as  exempt  from  exe- 
<5ution,  under  the  exemption  laws  of  this  State.  We  are  not 
certain  that  we  correctly  understand  the  language  used  by  the 
-court  in  its  first  conclusion  of  law.  If  it  was  meant  that  the 
execution  defendant  was  not  entitled  to  claim  a  specific  part 
or  share  of  the  firm  property,  or  his  interest  therein,  as  ex- 
empt from  execution,  the  holding  of  the  court  was  clearly 
right,  under  the  decisions  of  this  court.     Love  v.  Blair,  72 
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Ind.  281 ;  Smith  v.  Harris,  76  Ind.  104.  In  a  legal  sense^ 
however,  the  interest  of  a  partner  in  partnership  property  is 
not  an  interest  in  the  specific  property,  but  an  interest  in  what 
may  remain  of  the  partnership  assets,  after  the  payment  and 
discharge  of  all  debts  and  liabilities  of  the  firm  to  third  peiv 
sons  and  to  each  other,  upon  the  close  of  the  copartnership 
business.  DaneUan  v.  Hardy,  57  Ind.  393.  We  can  see  no 
good  reason  why  an  execution  defendant  might  not  claim  such 
an  interest  in  partnership  property,  as  exempt  from  execution 
upon  his  individual  debt,  if  the  value  of  such  interest  did  not 
exceed  the  amount  exempted  by  law.  We  decide  nothing 
upon  this  point,  however,  as  it  is  not  necessary  that  we  should 
do  so  in  this  case.  The  first  conclusion  of  law  was  favorable 
to  the  relators,  and  the  appellees  have  not  complained  of  it 
by  an  assignment  of  cross  error. 

The  court  found  as  facts  that  the  execution  defendant  was 
a  member  of  a  firm  whose  liabilities  were  at  all  times  equal 
to  its  assets,  and  that  his  individual  interest  in  the  firm's 
property  was,  therefore,  of  no  value.  As  a  conclusion  of  law^ 
however,  the  court  held  that  this  valueless  interest  in  the 
firm's  property  was  not  exempt  from  sale  on  execution.  As 
a  fiirther  conclusion  of  law  upon  all  the  fiwts  specially  found 
by  the  court,  it  vras  further  held  that  the  relators  were  enti- 
tled to  recover  of  the  appellees  the  value  of  the  interest  of 
the  execution  defendant  in  the  partnership  property,  and  no 
more ;  and  upon  this  conclusion  of  law  the  court  rendered 
judgment  for  the  relators  in  merely  nominal  damages.  The 
second  conclusion  of  law  and  the  judgment  accordingly  rest, 
of  course,  upon  the  well  settled  rule  of  law,  at  least,  in  this 
court,  that  partnership  property  must  be  first  applied  to  the 
payment  of  partnership  debts  to  their  entire  satisiaction,  be- 
fore any  part  of  such  property  can  be  made  applicable,  in  law 
or  equity,  to  the  payment  of  an  individual  debt  of  any  mem- 
ber of  the  partnership.  Weyery.  Thomburgh,  15  Ind.  124; 
Bond  v.  Nave,  62  Ind.  505;  Hardy  v.  Mitchell,  67  Ind.  485; 
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Bakev.  Smiley,  84  Ind.  212;  Huffy.  Lutz,  87  Ind.  471; 
Louden  v.  BaU,  93  Ind.  232;  Dill  v.  Voss,  94  Ind,  690.  If 
the  share  or  interest  of  the  execution  defendant  in  the  part- 
nership property  had  not  been  set  off  to  him  as  exempt  from 
execution^  but  had  been  sold  on  the  execution,  and  the  re- 
lators had  become  the  purchasers  thereof,  they  would  have 
acquired  no  interest  whatever  in  the  property  itself,  but  only 
the  individul  share  of  the  execution  defendant  in  the  surplus 
remaining  after  all  the  partnership  debts  and  prior  liens  had 
been  fully  paid.     Donellan  v.  Hardy,  supra. 

We  conclude,  therefore,  that  upon  the  facts  specially  found 
there  was  no  such  error  in  the  court's  conclusions  of  law  as 
would  authorize  the  reversal^  of  the  judgment. 

Appellant's  relators  have  also  assigned  as  error  the  over- 
ruling of  their  demurrer  to  the  second  paragraph  of  appellees' 
answer.  By  this  alleged  error  substantially  the  same  ques- 
tions are  presented  as  those  already  considered.  It  was  al- 
leged, among  other  things,  that  the  execution  defendant 
Samuel  H.  Moore  was  a  householder  and  head  of  a  family,  in 
Hendricks  county,  and  that  during  all  the  time  mentioned  in 
the  relators'  complaint,  he  never  had  or  owned  any  property 
in  such  county,  subject  to  execution ;  that  he  made  and  filed 
with  appellee  Emmons,  as  such  sheriff,  a  schedule  of  all  his 
property,  as  required  by  the  statute,  which  was  duly  appraised 
at  the  sum  of  $177 ;  that  he  claimed  all  such  property  as  ex- 
empt from  execution,  and  that  the  same  was  set  off  to  him,  etc. 

We  think  the  paragraph  of  answer  was  sufficient  to  with- 
stand the  relators'  demurrer,  as  it  stated  in  substance  all  the 
material  facts  specially  found  by  the  court. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  6, 1885. 
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Pabtnebship. — Accounting, — Trial  by  Jury, — Practice, — Under  the  law  as 

it  stood  prior  to  1881,  parties  to  a  suit  to  settle  partnership  affairs  were 

entitled  to  a  trial  by  jury. 
Same. — HamtUs^  Error. — The  refusal  of  a  trial  by  jury  is  not  a  harmless 

error,  although  upon  a  second  trial  under  the  code  of  1881  the  parties 

would  not  be  entitled  to  a  jury. 
Same. — Beferenoe  to  Alasier  Commissioner. — Where  a  party  is  thus  entitled 

to  a  trial  by  jury,  the  court  could  not,  over  his  objection  and  demaDd 

for  a  jury,  refer  the  case  to  a  master  commissioner. 
Same. — Bill  of  Exceptions, — The  reference  to  the  master  being  a  part  of  the 

record  without  a  bill  of  exceptions,  the  objection  and  exception  to  such 

reference  is  also  a  part  of  the  record  without  a  bill  of  exceptions. 
SAMK.—Beferencc—WrUten  Qmsenlqf  PaHies,— Under  1  R.  a  1876,  p.  629, 

et  9eq,,  the  written  consent  of  the  parties  to  a  reference  to  a  master 

commissioner  is  not  required,  as  in  case  of  a  reference  to  a  referee 

under  section  349,  2  R.  S.  1876,  p.  178. 

From  the  Tippecanoe  Circuit  Court. 
G.  0.  Behm,  A.  0.  Behm,  R.  P.  DeHaH,  J.  B.  CoffrM 
and  T.  A.  Stuart ^  for  appellant. 

R.  P.  Davidson  and  J,  C,  Davidson,  for  appellees! 

ZoLLARS,  J. — The  proceedings  in  this  case,  so  far  as  they 
are  material  upon  this  appeal,  were  had  under  the  code  of 
1852.  That  code,  therefore,  must  control  in  the  decision  of 
the  questions  in  controversy.  In  appellant's  complaint  be- 
low he  charged  that  he  had  been  a  partner  with  appellees  in 
the  ownership  and  operation  of  a  flouring  mill,  and  other 
partnership  property ;  that  they  had  dissolved  the  partner- 
ship, taken  possession  of  the  partnership  property  and  ex- 
cluded him  from  the  use  and  enjoyment  of  the  same,  and 
wrongfully  converted  to  their  own  use  money  and  other  as- 
sets of  the  firm.  The  prayer  was  for  an  accounting  between 
the  partners,  and  judgment  for  $5,000  in  favor  of  appellant, 
the  appointment  of  a  receiver,  the  sale  of  the  partnership 
property  and  the  settlement  of  the  partnership  afiairs. 

The  complaint  was  answered  by  a  general  denial.    This 
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made  an  issue  of  fiwt,  and  imposed  upon  appellant  the  bur- 
den of  proving  the  several  averments  of  the  complaint.  Af- 
ter the  formation  of  the  issues^  the  court  made  an  order  for 
the  sale  of  the  real  estate  described  in  the  complaint,  and  ap- 
pointed commissioners  to  make  the  sale.  This  order  was 
made  upon  the  agreement  of  the  parties,  and  upon  the  further 
agreement  that  nothing  in  the  subsequent  proceedings  in  the 
case  should  invalidate,  or  in  any  way  affect,  the  sale  so  or- 
dered. After  the  order  of  sale  was  made,  the  court  appointed 
a  *'  special  master  commissioner,"  and  directed  him  to  take 
an  account  between  the  partners,  together  with  the  evidence 
relating  thereto,  and  his  finding,  both  of  law  and  fact,  and 
report  the  same  to  the  court.  It  is  contended  by  appel- 
lant that  in  the  reference  to  the  master,  and  the  refusal  of  a 
trial  by  jury,  the  court  below  was  in  error.  Appellees  con- 
tend :  First.  That  there  was  no  error  in  this ;  Second.  That 
if  it  be  conceded  that  there  was  such  error,  it  has  become  a 
harmless  error,  as  under  the  code  of  1881,  appellant  would 
not  be  entitled  to  a  trial  by  jury,  should  a  new  trial  be  or- 
dered; and.  Third.  That  the  question  is  not  before  us,  be- 
cause it  was  not  saved  and  brought  into  the  record  by  a 
bill  of  exceptions. 

Appellant  was  clearly  entitled  to  a  trial  by  jury  unless  that 
right  was  waived.  The  Constitution  declares  that  in  all  civil 
cases  the  right  of  trial  by  jury  shall  remain  inviolate.  Art.  1, 
sec.  20.  The  interpretation  of  this  section  has  been  that  it 
secures  a  trial  by  jury  in  all  cases  that  were  regarded  as  civil 
cases  at  the  time  the  Constitution  was  adopted,  and  that  it  does 
not  cover  cases  in  equity  that  were  formerly  not  triable  by  jury. 
The  Legislature  can  not  curtail  the  right  guaranteed  by  the 
Constitution,  but  it  may  extend  the  right  of  trial  by  jury  to 
cases  not  included  in  the  constitutional  guarantee.  This  was 
done.  Under  the  legislation  of  the  State  prior  to  the  code 
of  1881,  parties  were  entitled  to  trial  by  jury  in  equitable  as 
well  as  law  cases.  The  case  before  us,  although  a  case  of 
equitable  jurisdiction,  was  covered  by  this  legislation.     Sec- 


460  SUPREME  COURT  OF  INDIANA, 

Bedinbo  v.  Fretz  et  al. 


tion  1,  2  R.  S.  1876,  p.  32;  section  320,  2  R.  S.  1876,  p.  164; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Heathy  9  Ind.  558 ;  Hopkins  v. 
Greensburg,  etc.,  T.  P.  G>.,  46  Ind.  187. 

The  case  of  Allen  v.  Anderson,  57  Ind.  388,  is  not  in  con- 
flict with  the  above  cases.  That  case  was  an  attack  upon  a 
report  of  commissioners  in  partition,  which  did  not,  within 
the  meaning  of  the  constitutional  and  statutory  provisions, 
involve  the  trial  of  an  issue  of  fact.  The  case  followed  Dtfl- 
man  v.  Cox,  23  Ind.  440,  in  which  it  was  held  that  the  trial 
to  which  these  provisions  apply  was  the  trial  preceding  the 
interlocutory  judgment  of  partition,  and  that  they  did  not  ap- 
ply to  motions  merely.  Had  the  case  been  submitted  to  the 
court  for  trial,  the  reference  to  the  master  would  not  have 
been  erroneous.  In  a  reference  to  a  master,  under  1  R.  S. 
1876,  p.  629,  et  seq.,  the  written  consent  of  the  parties  is  not 
required,  as  in  case  of  a  reference  to  referees,  under  section  349, 
2  R.  S.  1876,  p.  178.  McOillis  v.  SkUtery,  52  Ind.  44;  Stan- 
ton V.  State,  ex  rel,  82  Ind.  463. 

We  turn  to  the  last  contention  by  appellees.  A  bill  of 
exceptions  was  filed,  but  not  in  time  to  bring  into  the  record 
the  question  in  relation  to  the  reference  to  the  master  and  the 
denial  of  a  trial  by  jury.  Does  the  record,  aside  from  the 
bill,  present  the  questions?  It  is  stated  therein  that  upon 
motion  of  appellees  the  court  appointed  a  special  master  com- 
missioner, and  directed  him  to  take  an  account  between  the 
partners,  together  with  the  evidence  relating  thereto,  make  a 
finding  thereon,  and  report  the  same  to  the  court.  It  is 
further  stated,  that  appellant  objected  and  excepted  to  the 
order,  because  the  court  had  no  power  to  make  such  a  refer- 
ence, because  appellant  was  entitled  to  a  trial  of  the  issues 
of  &ct  by  a  jury,  and  that  he  demanded  such  a  trial.  The 
statute  provided,  and  still  provides,  that  all  proper  entries 
made  by  the  clerk,  and  all  papers  pertaining  to  a  cause,  and 
filed  therein  (with  certain  named  exceptions),  are  to  be  deemed 
parts  of  the  record,  "  but  a  transcript  of  motions,  affidavits, 
and  other  papers,  when  they  relate  to  collateral  matters,  *  * 
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shall  not  be  certified,  unless  made  a  part  of  the  record  by  ex- 
ception, or  order  of  court/'  etc.  Section  659,  2  R.  S.  1876, 
p.  242;  section  650,  R.  S.  1881.  There  was,  and  still  is,  a 
further  provision  that  "  Where  the  decision  objected  to  is  en- 
tered on  the  record,  and  the  grounds  of  the  objection  appear  in 
the  entry,  the  exception  may  be  taken  by  the  party,  causing 
to  be  noted  at  the  end  of  the  decision  that  he  excepts." 
Section  345,  2  R:  S.  1876,  p.  177;  sectipn  628,  R.S.  1881. 

When  the  record  does  not  otherwise  show  the  decision  or 
the  grounds  of  objection  thereto,  the  party  objecting  must, 
within  such  time  as  may  be  allowed,  present  to  the  judge  a 
proper  bill  of  exceptions,  which,  if  true,  he  shall  sign  and 
cause  to  be  filed  in  the  cause.  Section  629,  R.  S.  1881 ;  sec- 
tion 346,  2  R.  S.  1876,  p.  177. 

Under  these  sections  the  rulings  have  been,  that  where 
pleadings,  papers  or  entries  are  a  part  of  the  record  without 
a  bill  of  exceptions,  demurrers,  objections  and  exceptions,  and 
in  some  cases  motions  in  relation  thereto,  are  also  parts  of  the 
record  without  a  bill  of  exceptions.  Matlock  v.  Todd,  19 
Ind,  130.  After  holding  that  a  motion  for  a  new  trial,  and 
the  entry  of  the  ruling  thereon,  are  parts  of  the  record  with- 
out a  bill  of  exceptions,  the  court  said :  "And  the  grounds 
of  the  ruling,  or  decision,  will,  necessarily,  sufficiently  appear 
in  the  entry,  taken  in  connection  with  the  written  motion 
specifying  the  grounds  of  it." 

In  the  case  of  Monroe  v.  Adams  Ex.  Co.,  66  Ind.  60,  it 
was  held  that,  as  the  verdict  and  answers  of  the  jury  to  in- 
terrogatories are  parts  of  the  record  without  a  bill  of  excep- 
tions, so  a  motion  for  judgment  on  such  answers,  the  ruling 
of  the  court  thereon,  and  the  exception  of  a  party,  are  parts 
of  the  record  without  a  bill.  Again,  in  the  case  of  Salander 
V.  Lockwoodj  66  Ind.  285,  in  passing  upon  a  motion  for  judg- 
ment upon  such  answer,  it  was  said :  "  General  and  special 
verdicts  and  answers  to  interrogatories  are  a  part  of  the  rec- 
ord, without  bills  of  exceptions.  *  *  *  Their  inconsistency, 
therefore,  if  inconsistency  exists,  with  the  general  verdict,  ap- 
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pears  upon  the  fitce  of  the  record.  *  *  *  *  We  think  a  mo- 
tion in  writing  for  judgment  on  the  special  findings^  and  the 
ruling  of  the  court  thereon,  which  must  appear  on  the  rec- 
ord, are  all  that  is  necessary,  in  connection  with  the  verdicts 
already  in  the  record,  to  present  the  decision  of  the  court, 
and  the  reasons  of  it,  and  that  no  bill  of  exceptions  is  neces- 
sary. As  to  this  point,  Shaw  v.  Merchants  NaiH  Bank,  60 
Ind.  83,  is  overruled^.  We  remark,  that  it  was  not  necessary 
that  the  motion  should  be  in  writing.  The  journal  entry 
would  show  the  making  of  the  motion.  The  reasons,  if  any 
existed  for  it,  appeared  by  the  verdict  and  answers  to  inter- 
rogatories.'*  See,  also,  Terre  Havte,  etCy  R,  R.  Oo.  v.  Clarkj 
73  Ind.  168;  Campbell  v.  IkUch,  36  Ind.  504. 

In  the  case  of  Doctor  v.  Hartmariy  74  Ind.  221,  it  was  said : 
"  Where  full  information  and  all  essential  facts  are  shown  in 
the  record,  no  bill  of  exceptions  is  necessary ;  or,  as  was  said 
in  Young  v.  Martin,  8  Wall.  364,  no  bill  of  exceptions  is 
necessary  where  the  error  alleged  is  apparent  upon  the  fitce 
of  the  record." 

In  the  case  before  us,  the  entry  of  the  order  of  reference 
to  the  niaster  was  a  proper  entry  in  the  case,  and  hence  that 
entry  is  a  pairt  of  the  record  without  a  bill  of  exceptions,  and 
hence  the  objection  and  exception  to  that  order  are  also 
parts  of  the  record  without  a  bill,  although  the  grounds  of 
objection,  as  stated,  possibly  may  not  be.  And  under  the 
ruling  in  the  case  of  Havser  v.  Roth,  37  Ind.  89,  the  state- 
ment of  a  demand  for  a  jury  is  not  a  part  of  the  record. 
Aside  from  these,  it  is  apparent  upon  the  fitce  of  the  record 
that  the  reference  to  the  master  was  over  the  objections  and 
exception  of  appellant ;  that  the  case  is  one  in  the  trial  of 
which  he  was  entitled  to  a  jury,  and  that  he  did  not  waive 
that  right,  as  was  done  in  the  case  last  above  cited,  nor  in  the 
manner  provided  by  the  statute.  See  section  340,  2  R.  S. 
1876,  p.  173;  section  550,  R.  S.  1881;  Shaw  y.  Kent,  11 
Ind.  80.  The  reference  to  the  master,  over  the  objection 
of  appellant,  was  a  denial  of  the  right  of  trial  by  jury,  as 


NOVEMBER  TERM,  1^84.  463 

Durbin  et  cd,  v.  Haines. 

the  two  modes  of  trial  were  inconsistent  with  each  other. 
It  is  thus  apparent  upon  the  face  of  the  record  that,  over  the 
objection  and  exception  of  appellant,  he  was  denied  a  trial 
by  jury,  an  important  right  secured  to  him  by  the  laws  of 
the  State.  This  was  not  a  technical  error  that  may  be  disre- 
garded by  this  court.  Slmw  v.  Kent,  »upra;  Reynolds  v. 
State,  ex  re?.,  61  Ind.  392. 

For  this  error  the  judgment  must  be  reversed.  The  feet 
that  upon  another  trial  the  case  may  be  tried  without  a  jury, 
is  not  a  sufficient  consideration  to  justify  a  disregard  of  the 
error  below  and  an  affirmance  of  the  judgment.  Other  ques- 
tions are  discussed  by  counsel,  but  it  is  not  necessary  that  we 
should  notice  them  in  this  opinion.  Without  affecting  the 
sale  of  the  real  estate  by  the  commissioners  or  the  disposition 
of  the  proceeds  made  by  them  under  the  orders  of  the  court, 
the  judgment  is  reversed,  with  costs. 

FUed  Sept.  1, 1884. 


No.  10,577. 

Dubbin  et  al.  v.  Haines. 

Supreme  Coubt. — CertiorarL — Notice. — Practice, — A  motion  in  the  Sapreme 
Conrt  for  a  certiorari,  after  sabmission,  will  be  heard  after  ten  days' 
notice  under  rule  37,  though  the  notice  specify  an  earlier  day. 

Execution. — Lien, — Peretmal  Prcperiy, — ChaUel  Mortgage, — A  writ  of  vendi. 
expofnaa^  with  a  command  to  make  any  part  of  the  judgment  unsatisfied 
by  the  property  mentioned  in  the  writ,  by  levy  on  any  other  property 
of  the  defendant,  is  a  lien  from  its  receipt  by  the  sheriff  upon  personal 
property  of  the  defendant,  subject  to  execution,  within  the  county,  prior 
to  a  chattel  mortgage  thereon  afterwards  executed. 

Same. — Exemption. — An  execution  in  the  hands  of  a  sheriff  is  not  a  lien 
where  the  defendant  has  no  property  save  what  he  may  claim  as  ex- 
empt from  execution  by  schedule. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer,  J.  S.  Ferris,  S.  M.  Jones  and 

jff.  C.  Jones,  for  appellants. 

/.  B.  Rebuck,  for  appellee. 
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Black^  C. — The  appellee  brought  suit  upon  a  promissory 
note  made  to  him  by  the  appellant  Durbin,  and  to  foreclose 
a  chattel  mortgage  executed  by  the  maker  to  the  pay  .3  to  se- 
cure the  payment  of  said  note,  it  being  alleged  that  the  other 
appellants,  William  Wheeler,  Henry  Weber,  sheriflF  of  Rip- 
ley county,  and  Francis  Adkinson,  claimed  some  interest  in 
the  mortgaged  property,  but  that  they  had  no  interest  as 
against  the  appellee. 

Durbin  made  default.  Adkinson  pleaded  that  he  had  a 
mortgage  on  the  same  property,  but  that  his  lien  was  junior . 
to  that  of  the  appellee.  Wheeler  and  Weber  answered  jointly 
by  general  denial,  and  they  separately  filed  affirmative  plead- 
ings, to  which  demurrers  of  the  appellee  were  sustained. 

The  court  found  and  rendered  judgment  against  Durbin 
on  the  note,  and  against  all  the  defendants  for  the  foreclosure 
of  the  mortgage. 

The  record  as  first  brought  to  this  court  showed  a  return 
of  the  sheriflF  indicating  that  there  was  no  service  of  process 
upon  Durbin ;  and  it  was  assigned  as  error  that  the  court  had 
not  jurisdiction  of  his  person.  A  copy  of  the  sheriff's  return, 
brought  up  by  certiorari  since  the  submission  of  the  cause, 
shows  service  on  Durbin.  The  notice  of  the  appellee's  mo- 
tion, on  which  this  certiorari  was  awarded,  was  served  on  an 
attorney  for  the  appellants  on  the  2d  of  February,  1884,  and 
notified  him  to  appear  to  said  motion  on  the  5th  of  said 
month.  The  certiorari  was  awarded  on  the  12th  of  said  month. 
It  is  contended  for  the  appellants  that  the  service  of  said  no- 
tice was  insufficient,  and  that  as  the  appellants  did  not  appear 
to  the  motion,  the  order  made  thereon  and  the  return  to  the 
certiorari  should  be  disregarded.  Rule  37  of  this  court  is  as 
follows :  "  No  motion  for  a  certiorari  to  correct  the  record 
in  a  submitted  cause,  will  be  entertained,  unless  the  opposite 
party  or  his  attorney  shall  have  had  ten  days'  notice  in  writ- 
ing of  the  intended  motion."  Before  the  adoption  of  this 
rule,  it  was  the  practice  to  allow  a  certiorari  to  go  without 
notice,  after  the  submission  of  the  cause,  to  supply  a  diminu- 
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tion  of  the  record.  Clark  v.  Wright^  67  Ind.  224.  Under 
this  rule,  the  court  will  entertain  the  motion  at  any  conve- 
nient tini6  after  the  opposite  party  or  his  attorney  has  had  ten 
days'  notice  in  writing,  though  a  day  prior  to  the  expiration 
of  such  period  has  been  designated  in  the  notice,  as  in  this 
instance. 

The  pleadings  to  which  demurrers  were  sustained  presented 
a  question,  the  facts  involving  which  were  in  substance  as  fol- 
lows :  On  the  18th  of  November,  1879,  the  appellant  Wheeler 
recovered  a  judgment  in  the  Ripley  Circuit  Court,  against 
said  Durbin  and  one  Hunter,  for  $598.40.  On  December  31st, 
1879,  an  execution  was  issued  on  said  judgment,  and  the 
sheriff,  on  that  day,  after  demanding  personal  property  of  the 
defendants,  levied  said  writ,  by  their  direction,  on  certain 
land  of  said  Hunter  in  said  county.  The  sheriff  advertised 
said  land  for  sale  on  the  26th  of  June,  1880.  On  that  day, 
Durbin  paid  $200  on  the  execution,  and  the  sheriff,  on  the 
same  day,  returned  said  execution  unsatisfied,  with  his  doings 
thereon.  On  the  7th  of  December,  1880,  the  clerk  issued  an 
execution  reciting  the  former  levy  and  return,  and  ordering 
the  sheriff  to  make  the  money  due  on  said  judgment  out  of 
the  property  levied  on,  and,  if  not  sufficient,  out  of  any  other 
property  of  the  judgment  defendants  subject  to  execution. 
On  the  23d  of  May,  1881,  the  sheriff  levied  this  writ  on  said 
mortgaged  personal  property  in  said  county.  It  was  alleged 
that  on  the  9th  of  June,  1881,  said  writ  having  expired,  the 
sheriff  returned  it  with  his  doings  thereon,  and  asked  the 
clerk  to  issue  an  alias  venditioni  exponas,  which  the  clerk  did 
on  the  17th  of  June,  1881.  On  the  25th  of  June,  1881,  the 
sheriff  sold  to  Wheeler  for  $175  said  land,  which  it  was  alleged 
was  largely  encumbered  by  judgments  and  mortgages,  and  this 
sale  left  a  portion  of  his  judgment  still  unpaid.  On  the  10th 
of  July,  1881,  the  sheriff,  aftier  advertisement,  offered  said 
personal  property  for  sale,  but  failed  to  sell  it  because  of  the 
appellee's  claim  thereon  under  his  mortgage. 
Vol.  99.— 30 
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It  was  asked  that  Wheeler's  writ  be  declared  a  lien  supe- 
rior to  said  chattel  mortgage.  Section  453  of  the  code  of  1852, 
in  force  at  the  times  referred  to  in  these  pleadings,  provided, 
as  does  section  740,  R.  S.  1881,  "When  any  property  levied 
on  remains  unsold,  it  shall  be  the  duty  of  the  sheriff,  when 
he  returns  the  execution,  to  return  the  appraisement  there- 
with, stating  in  his  return  the  failure  to  sell  and  the  cause  of 
the  failure." 

Section  454  of  the  code  of  1852  provided:  "The  lien  of 
the  levy  upon  the  property,  shall  continue,  and  the  clerk,  un- 
less otherwise  directed  by  the  plaintiff,  shall  forthwith  issue 
another  execution,  reciting  the  return  of  the  former  execu- 
tion, the  levy  and  failure  to  sell,  and  directing  the  sheriff  to 
satisfy  the  judgment  out  of  the  property  unsold,  if  the  same 
is  sufficient ;  if  not,  then  out  of  any  other  property  of  the 
debtor,  subject  to  execution." 

The  section  last  quoted  has  been  amended  by  section  741^ 
R.  S.  1881,  so  as  to  provide  that  the  lien  of  the  former  levy 
shall  continue  only  during  certain  designated  periods  unless 
another  execution  has  been  issued,  and  so  as  to  provide  that 
the  latter  shall  be  issued  by  the  clerk  when  directed  by  the 
plaintiff.     See  Zug  v.  Laughlin,  23  Ind,  170. 

When  the  mortgage  in  suit  was  executed,  an  execution  such 
as  was  provided  for  by  said  section  454  of  the  code  of  1852 
was  in  the  hands  of  the  sheriff,  and  the  land  levied  on  was 
sold  aflerward. 

A  venditioni  exponas  without  e^  fieri  facias  clause  is  merely 
an  order  to  sell  property  already  levied  on,  and  it  affects  no 
other  property.  The  question  to  be  decided  is,  whether  or 
not  the  writ  of  venditioni  exponas  with  a  fieri  faeias  clause 
provided  for  by  our  statute  constitutes  a  lien  on  other  prop- 
erty of  the  judgment  debtor  before  that  on  which  the  former 
writ  was  levied  has  been  exhausted  under  the  later  writ. 

It  is  true  that  the  fieri  faxnas  clause  is  conditional,  and 
that  the  sheriff  has  no  authority,  by  virtue  of  such  a  writ,  to 
levy  on  other  property,  without  firat  ascertaining  the  feet  that 
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such  "unsold  property"  is  not  sufficient  to  satisfy  the  judg- 
ment. No  distinction  is  made  by  the  statute  between  cases 
in  which  the  property  must  be  appraised  before  sale  and  tDose 
in  which  no  appraisement  is  required;  and, without  regard  to 
the  actual  value  of  the  unsold  property,  the  writ  is  to  con- 
tain the  conditional  clause,  and  the  extent  to  which  such  prop- 
erty is  sufficient  is  to  be  realized  by  the  sheriff  before  he  is 
authorized  to  proceed  against  other  property. 

In  North  Carolina,  it  has  been  held  that  the  special  Ji.  fa. 
clause  in  writs  of  venditioni  exponas  does  not  give  them  pri- 
ority as  to  personal  property  not  levied  upon  by  former  exe- 
cutions. Dunn  V.  Nichols,  63  N.  C.  107 ;  Canaday  v.  NvMaU, 
2  Ired.  Eq.  265. 

In  our  State,  the  various  kinds  of  executions,  their  requi- 
sites, and  the  time  from  which  they  become  liens  on  chattels^ 
are  provided  for  by  statute. 

Section  686,  R.  S.  1881,  provides,  as  did  section  413  of  the 
code  of  1852:  "When  an  execution  against  the  property  of 
any  person  is  delivered  to  an  officer  to  be  executed,  the  goods 
and  chattels  of  such  person  within  the  jurisdiction  of  the  of- 
ficer shall  be  bound  from  the  time  of  the  delivery." 

The  writ  provided  for  in  said  section  454  was  therein  de- 
nominated, as  that  provided  for  in  said  section  741,  R.  S. 
1881,  is  therein  styled,  "  another  execution,"  and  the  former 
was,  and  the  latter  is,  "  an  execution  against  the  property 
of"  a  person ;  and  by  the  terms  of  our  statute,  therefore,  such 
a  writ  bound  the  goods  and  chattels  of  the  persons  against 
whom  it  was  directed,  within  the  jurisdiction  of  the  officer, 
from  the  time  of  the  delivery  to  the  officer. 

It  may  seem  unreasonable  that  an  execution  should  be  a 
lien  on  chattels  before  they  can  be  levied  upon  thereunder; 
and  the  tendency  of  modem  statutory  provisions  on  the  sub- 
ject of  executions  is  to  postpone  the  commencement,  or  limit 
the  effect  of  the  lien,  or  to  abolish  it.  But  for  an  execution  to  be 
a  lien  on  property  without  present  authority  of  the  officer  to 
levy  thereon,  is  no  anomaly.     Upon  the  finding  of  an  issue 
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of  suretyship  in  fevor  of  the  surety,  the  court  makes  an  or- 
der directing  the  sherifiF  to  levy  the  execution  first  upon  and 
exhaust  the  property  of  the  principal  before  a  levy  shall  be 
made  upon  the  property  of  the  surety,  and  the  clerk  indorses 
a  memorandum  of  the  order  on  the  execution ;  and  a  levy  of 
the  property  of  the  surety  may  be  enjoined,  if  made  before 
the  property  of  the  principal  has  been  exhausted.  Johnson 
V.  Harris,  69  Ind.  305.  But  it  would  not  be  claimed  that 
until  the  property  of  the  principal  has  been  exhausted,  the 
execution  does  not  become  a  lien  on  the  surety's  property. 
And  when,  there  being  an  express  written  agreement  for  the 
payment  of  a  sum  of  money  secured  by  a  mortgage,  the  court, 
upon  foreclosure,  directs  in  the  order  of  sale  that  the  balance 
due  on  the  mortgage  and  costs  which  may  remain  unsatisfied 
after  the  sale  of  the  mortgaged  premises,  shall  be  levied  of 
any  property  of  the  mortgage  debtor,  the  sheriff  to  whom 
the  copy  of  the  order  of  sale  and  judgment  is  issued  proceeds 
to  sell  the  mortgaged  premises  as  upon  execution,  and  if  any 
part  of  the  judgment,  interest  and  costs  remains  unsatisfied, 
he  is  to  proceed  forthwith  to  levy  the  residue  of  the  other 
property  of  the  defendant.     Sections  1099, 1100,  E.  S.  1881. 

In  Willaon  v.  Binford,  54  Ind.  569,  it  was  said  by  WoR- 
DEN,  C.  J. :  "  We  see  no  reason  why  such  an  execution'*  (is- 
sued on  a  judgment  of  foreclosure)  "should  not  be  a  lien 
upon  the  goods  and  chattels  of  the  defendant  therein,  as  pro- 
vided for  by"  said  section  413  of  the  code  of  1852.  That 
question  was  not  decided  in  that  case,  and  we  do  not  mean  to 
decide  it  here.  The  writ  which  was  in  the  hands  of  the 
sheriff  when  the  chattel  mortgage  involved  in  the  case  at  bar 
was  executed,  was  an  execution  against  property  by  the  defi- 
nition of  the  statute,  and  the  statute  made  executions  against 
property  liens  from  the  time  of  their  delivery  to  the  officer. 

One  of  the  paragraphs  pleaded  by  the  appellant  Wheeler 
as  his  second  separate  answer,  besides  alleging  facts  substan- 
tially as  above  set  out,  alleged  that  Durbin  was  insolvent, 
and  had  no  property  subject  to  execution,  and  that  on  the  23d 
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of  May,  1881,  he  left  the  State,  leaving  the  property  in  suit 
in  said  coanty. 

If  said  mortgagor,  at  the  time  of  executing  the  mortgage, 
had  no  property  subject  to  execution,  as  thus  alleged,  the 
mortgagee  could  hold  the  property  against  the  execution,  for 
Durbin  could  dispose  as  he  pleased  of  his  property,  which,  in 
iact,  was  not  subject  to  execution.  Godman  v.  Smith,  17  Ind. 
152 ;  Terrdl  v.  StcUe,  ex  rel.,  66  Ind.  570.  There  was  no  error, 
therefore,  in  sustaining  the  demurrer  to  this  paragraph.  But 
the  court  erred  in  sustaining  the  demurrers  to  the  first  separate 
answer  of  Wheeler  and  the  separate  answer  of  Weber. 

Peb  Curiam. — It  is  ordered,  that  the  judgment  against 
the  appellants  Durbin  and  Adkinson  be  affirmed,  at  their 
costs,  and  that  the  judgment  be  reversed  as  to  the  appellants 
Wheeler  and  Weber,  at  the  costs  of  the  appellee,  and  the 
cause  is  remanded  with  instructions  to  proceed  as  indicated 
in  the  foregoing  opinion.  . 
Filed  Jan.  10,  1885.        

No.  11,937. 

Sims  v.  Smith  et  al.  jjg      eSa 

Deed. — Infant  Married  Woman,— li  a  married  woman,  while  an  infant^ 
signs  and  acknowledges,  with  her  husband,  a  deed  for  her  real  estate^ 
and  authorizes  him  to  deliver  it,  and  he  delivers  it  with  her  consent  af- 
ter she  becomes  an  adult,  such  deed  can  not  be  avoided  by  her  on  ac- 
count of  infancy. 

Sam£. — HuAand  as  Agent — A  husband  may  act  as  his  wife's  agent,  and 
such  agency  may  be  conferred  before  he  acts,  or  his  acts  may  be  subse- 
quently ratified. 

Same. — Quieting  TUle.—CbmplainL  —A  complaint  to  quiet  title,  alleging 
that  the  defendant  who  was  once  seized  of  the  land  gives  out  in  public 
speeches  falsely,  that  her  conveyance  thereof  was  made  when  she  was  an 
infant,  and  that  she  was  still  the  owner,  whereby  the  plaintifi*'s  title  was 
clouded,  is  good  on  demurrer. 

Same.— JlfaiTi0(j  Woman, — Evidence, — Upon  a  complaint  to  quiet  title,  al- 
leging the  facts  to  be  that  the  plaintiff,  a  married  woman,  was  seized  of 
the  land  and  executed  a  conveyance  thereof  while  an  infant,  in  which 
her  husband  joined,  and  that  she  had  disaffirmed  the  deed,  is  not 
supported  by  proof  that  the  deed  was  ineffectual  for  want  of  such  a  cer-> 
tificate  of  acknowledgment  as  the  statute  required  to  give  validity  to 
the  deed  of  a  married  woman. 
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From  the  Hamilton  Circuit  Court. 
A.  F.  Shirts,  G.  Shirts  and  W.  jB.  Fertig,  for  appellant. 
D.  Moss,  R.  R.  Stephenson,  H.  A.  Lee,  W.  Neal  and  J.  F, 
Neal,  for  appellee. 

CoLEKiCK,  C— This  action  was  brought  by  the  appellant 
xigainst  the  appellees  to  quiet  her  title  to  certain  real  estate  in 
Hamilton  county,  Indiana.  Her  husband,  John  F.  Sims, 
united  with  her,  as  a  plaintiff,  in  the  institution  of  the  action, 
but  during  its  pendency  he  died,  and,  by  reason  thereof,  it  was 
thereafter  prosecuted  by  her  alone.  It  was  averred  in  the 
-complaint  that  on  the  24th  day  day  of  July,  1844,  and  prior 
to  that  time,  the  appellant  was  the  owner  in  fee  simple  of  the 
west  half  of  the  southwest  quarter  of  section  six  (6),  town- 
43hip  nineteen  (19)  north,  of  range  five  (5)  east,  containing 
•eighty  acres ;  that  on  said  day  she,  with  her  said  husband, 
executed  a  deed  to  Henry  Bardoner,  purporting  to  convey 
said  land  to  him,  and  that  he,  by  divers  mesne  conveyances, 
conveyed  the  same  to  the  appellee  Martha  Smith ;  that  at  the 
time  of  the  conveyance  to  Bardoner  the  appellant  was  a  minor, 
under  the  age  of  twenty-one  years,  and  then  was,  and  ever 
since  had  been,  the  wife  of  said  John  F.  Sims ;  that  on  the 
—  day  of  March,  1881,  before  the  commencement  of  the  ac- 
tion, she  and  her  husband  disaffirmed  the  conveyance  to  Bar- 
doner on  account  of  her  minority,  and  notified  the  appellees 
of  the  fiict ;  that  the  appellees  were  denying  the  right  of  the 
plaintiffs  to  disaffirm  said  deed,  and  asserting  that  they  were 
the  absolute  owners  of  said  real  estate.  •Wherefore  the  plain- 
tiffs prayed  that  said  deed  be  declared  void  as  to  the  appel- 
lant, and  that  her  title  to  said  land  be  quieted,  etc. 

To  this  complaint  a  demurrer,  alleging  insufficiency  effects 
to  constitute  a  cause  of  action,  was  sustained,  to  which  ruling 
the  plainti£&  excepted,  and  refusing  to  amend  their  complaint, 
final  judgment,  on  demurrer,  was  rendered  against  them,  fit)ni 
which  they  appealed  to  this  court,  where  the  judgment  was 
reversed.  It  was  then  held  by  this  court  that  the  complaint 
was  sufficient.     See  Sims  v.  Smith,  86  Ind.  577.     On  the  re- 
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manding  of  the  cause  to  the  court  below,  the  appellees  filed 
an  answer  of  general  denial  to  the  complaint,  and  also  filed 
a  crosis  complaint,  in  which  many  facts  were  averred,  for  the 
purpose  of  showing  that  the  appellant  had,  by  certain  acts, 
therein  recited,  ratified  and  confirmed  the  deed  so  executed 
by  her  and  her  husband  to  Bardoner,  or  that  she  was,  by  said 
acts  and  by  omissions  to  act,  bound,  at  least,  by  an  estoppel 
in  pais  against  disaffirming  it,  and  it  was  also  therein  averred 
that  the  appellant  was,  in  public  speeches,  declaring  that 
she  was  the  owner  of  said  real  estate,  which  declarations  were 
fiilse,  and  cast  a  cloud  upon  the  appellees'  title  to  said  real 
estate,  and  prayed  that  the  title  of  the  appellee  Martha  Smith 
to  the  land  might  be  quieted  as  against  the  appellant,  etc. 

A  demurrer  to  the  cross  complaint  was  overruled,  and  there- 
upon an  answer  thereto  in  three  paragraphs  was  filed,  to  the 
second  and  third  paragraphs  of  which  a  reply  in  denial  was 
filed.  The  first  paragraph  of  said  answer  was  a  general  de- 
nial. The  issues  so  formed  were  tried  by  the  court,  who  made 
a  special  finding  of  the  facts  in  the  case,  and  its  conclusions 
of  law  thereon,  as  follows : 

"Special,  Finding. 

"  This  cause  having  been  submitted  to  the  court  for  trial, 
the  court,  at  the  instance  and  request  of  the  plaintiffs,  with 
the  view  of  excepting  to  the  conclusions  of  law,  finds  the 
facts  specially  in  said  cause  as  follows : 

"That  on  the  24th  day  of  July,  1844,  the  plaintiff;  being 
the  owner  in  fee  simple  of  the  lands  described  in  the  com- 
plaint, together  with  360  acres  of  other  lands,  signed  and  ac- 
knowledged with  her  husband,  John  F.  Sims,  a  warranty  deed 
for  all  of  said  lands  for  the  purpose  of  conveying  said  lands 
to  one  Henry  Bardoner,  in  exchange  for  another  body  of  land 
in  the  neighborhood  then  owned  by  said  Henry  Bardoner; 
that  she  intrusted  her  said  husband  with  said  deed  for  the 
purpose  of  delivering  the  same  to  said  Henry  Bardoner,  who 
resided  in  Hamilton  county,  Indiana.  She,  the  plaintiff^  and 
her  husband,  then  resided  in  Clinton  county,  Indiana;  that 
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he,  said  husband,  came  to  Hamilton  county  and  met  said  Bar- 
doner  at  Esquire  HalPs,  in  Hamilton  county,  on  the  1st  day 
of  August,  1844,  when  said  Bardoner  and  his  wife  signed  and 
acknowledged  a  deed  for  their  said  lands  to  said  John  F. 
Sims ;  but  by  reason  of  some  imperfection  in  said  deed  from 
the  Sims,  said  Bardoner  failed  or  refused  to  accept  the  same 
at  that  time,  and  said  John  F.  Sims  returned  to  his  home  in 
Clinton  county,  where  the  plaintiff  was  then  living  with  him^ 
and  in  April,  1845,  the  said  Sims  returned  to  Hamilton  county 
with  said  deed  of  himself  and  wife  for  said  lands  of  his  said 
wife,  and  said  Bardoner  thereupon  accepted  the  same,  and  said 
exchange  of  lands  was  thereupon  consummated ;  and  said 
Henry  Bardoner  thereupon  took  possession  of  the  lands  in 
controversy,  along  with  the  other  lands  mentioned  in  said 
deed,  and  he  and  his  grantees,  including  the  defendants  in  this 
suit,  have  held  and  had  the  open,  notorious,  uninterrupted 
and  adverse  possession  and  control  thereof  ever  since,  claim- 
ing to  be  the  absolute  owners  thereof,  with  the  knowledge  of 
the  plaintiff;  that  she  has  resided  in  the  immediate  neighbor- 
hood of  said  lands  ever  since  said  trade,  living  within  from 
one  to  six  miles  all  the  time,  and  knowing  that  said  Bardo- 
ner and  his  grantees  were  constantly  improving  them ;  that 
the  lands  that  said  Bardoner  conveyed  to  said  Sims  in  said 
exchange  were  of  equal  value  at  the  time  of  the  exchange 
with  the  lands  he  had  received  from  the  plaintiff;  that  the 
plaintiff  knew  that  the  deed  to  said  lands  had  been  made  to 
her  husband,  and  made  no  objection  thereto;  that  in  1847^ 
while  living  on  said  lands  so  received  in  exchange,  she  ex- 
pressed herself  as  well  satisfied  with  the  trade ;  that  the  wild 
lands  they  had  traded  were  of  no  use  to  them,  and  that  the 
ferm  they  received  was  well  improved,  and  her  husband  could 
make  a  good  living  upon  it,  while  he  was  not  able  to  clear 
and  improve  the  wild  lands ;  that  her  step-fether  and  former 
guardian,  after  discovering  that  her  said  deed  had  been  signed 
by  her  while  a  minor,  informed  her  that  her  conveyance  was 
not  good  ;  and  after  consultation  with  her  husband  upon  the 
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same  subject,  she  thereafter,  on  divers  occasions,  expressed 
herself  well  satisfied  with  the  trade  in  the  manner  aforesaid, 
and  consented  to  the  transfer  of  the  property  so  received  from 
Bardoner  in  the  manner  hereafter  found,  and  did  not  disaf- 
firm said  deed  until  1880  and  1881,  which  the  court  finds^  to 
be  an  unreasonable  delay  under  the  facts  and  circumstances 
in  the  case.  The  said  disaffirmance  was  in  writing,  the  first 
signed  by  herself  and  the  second  by  herself  and  husband.  The 
disaffirmance  was  upon  the  alleged  ground  of  her  infancy  at 
the  time  of  the  execution  of  said  deed ;  that  the  plaintiff  was 
'  a  minor  when  she  signed  and  acknowledged  the  said  deed  for 
said  lands  to  Henry  Bardoner  on  the  24th  day  of  July,  1844, 
but  she  became  of  the  age  of  twenty-one  years  on  the  8th  day 
of  November,  1844;  was,  consequently,  over  twenty-one 
years  of  age  when  the  deed  was  delivered ;  that  the  plaintiff 
was  married  to  John  F.  Sims  previous  to  the  execution  by 
them  of  said  deed  to  Bardoner,  and  has  remained  his  wife 
until  his  death,  which  occurred  since  the  commencement  of 
this  suit;  that  the  plaintiff,  had  no  knowledge  of  the  actual 
time  of  the  delivery  of  said  deed  to  Bardoner  by  her  hus- 
band, but  she  authorized  him  to  deliver  it,  but  no  specified 
time  was  given  in  which  it  should  be  delivered. 

"  The  court  further  finds  that  the  plaintiff,  after  she  arrived 
at  the  age  of  majority,  and  had  been  informed  that  a  deed  of 
real  estate  made  by  a  person  under  twenty-one  years  of  age 
could  be  avoided,  and  had  consulted  with  her  husband  and 
step-fiither,  who  had  been  her  guardian,  about  the  year  1847, 
concluded  to  not  then  attempt  to  disaffirm  said  deed,  but  al- 
lowed the  lands  received  from  Henry  Bardoner  for  the  plain- 
tiff's lands,  and  deeded  to  her  husband,  John  F.  Sims,  to  be 
sold  by  her  husband  to  her  step-father,  and  joined  in  a  deed 
therefor  to  her  step-father  in  1853,  and  allowed  her  husband 
to  purchase  another  farm  with  the  proceeds  and  take  the  deed 
therefor  in  his  own  name,  and  continue  to  own  and  use  the 
same  until  1877,  when  he  sold  it,  and  the  plaintiff  joined  in 
a  deed  therefor  and  permitted  her  husband  to  use  the  proceeds 
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in  paying  his  debts,  thus  ratifying  and  confirming  the  transfer 
of  the  land  to  Henry  Bardoner  by  deed  made  and  acknowl- 
edged July  24th,  1844,  and  delivered  to  Henry  Bardoner  by 
John  F.  Sims  in  1845. 

"  The  plaintiff  was,  during  the  time  of  her  residence  with 
John  F.  Sims  as  his  wife,  a  woman  possessed  of  sufficient 
mental  force  to  attend  to  ordinary  household  duties  and  do 
the  shopping  for  her  &mily  and  care  for  her  children  and  keep 
her  house  with  reasonable  and  ordinary  skill,  except  during 
a  severe  sickness  in  1857,  when  she  was  so  affected  as  to  be 
delirious  for  several  weeks,  and  it  was  three  or  four  months 
before  she  recovered  her  health. 

"  The  rent  for  the  lands  during  the  period  it  has  been  oc- 
cupied by  Bardoner  and  his  grantees  has  been  equal  to,  or  in 
excess  of,  improvements  made  on  the  lands. 

'*  From  the  fiicts  above  found  the  court  tnakes  the  follow- 
ing conclusions : 

"  1st.  That  the  plaintiff  take  nothing  by  her  complaint. 

"2d.  That  the  defendant  Martha  Smith  have  her  title 
quieted  as  prayed  for  in  her  cross  complaint. 

(Signed)     "  James  O'Brien.'' 

The  appellant  excepted  to  the  conclusions  of  law,  and 
thereupon,  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered in  fevor  of  the  appellees.  The  errors  assigned  by  the 
appellant  are : 

Ist.  That  the  court  below  erred  in  its  conclusions  of  law 
upon  the  facts  specially  found. 

2d.  That  the  court  erred  in  overruling  the  demurrer  to  the 
cross  complaint. 

3d.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  sole  ground  on  which  the  appellant,  in  her  complwnt, 
assailed  the  validity  of  the  conveyance  in  dispute,  was,  that  at 
the  time  of  its  execution  she  was  an  infant.  To  entitle  her 
to  a  judgment  in  the  action,  it  was  essential  for  her  to  estab- 
lish, by  proof,  that  fact.     The  court,  in  its  special  finding  of 
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the  fiicts,  found  that  she  was  an  infant  at  the  time  she  signed 
and  acknowledged  the  deed,  but  was  an  adult  at  the  time  of 
its  delivery.  Upon  the  facts  so  found,  the  court,  as  a  conclu- 
sion of  law  thereon,  correctly  declared  that  the  appellant  was 
not  entitled  to  the  relief  demanded  by  her.  It  is  well  set- 
tled by  the  authorities  that  the  delivery  of  a  deed  is  a  part 
of  its  execution  (Oray  v.  State,  9  Ind.  25),  and  such  delivery 
is  essential  to  pass  the  legal  title  to  the  property.  Fletcher 
v.  Mansur,  5  Ind.  267.  A  deed  takes  effect  from  its  de- 
livery. Hoadley  v.  Hadley,  48  Ind.  452.  And  it  may  be 
written,  signed,  acknowledged  and  certified,  and  still  be  in- 
operative for  want  of  delivery,  whether  the  grantor  be  an 
infant  or  an  adult.  Burhholder  v.  Oaaad,  ^7  Ind.  418. 
The  alleged  infirmity  of  the  deed  in  question  grew  out  of 
the  appellant^s  supposed  disability  of  infancy,  and  not  of 
coverture.  So,  if  the  first  disability  did  not  exist,  the  second 
could  not  overthrow  the  appellee's  title.  Buchanan  v.  flu6- 
bard,  96  Ind.  1.  The  language  used  by  this  court  in  the 
case  last  cited  may  be  appropriately  applied  to  this  case.  It 
was  there  said :  "  It  is  assumed  by  the  appellee's  counsel  that 
although  the  deed  was  made  on  the  3d  of  October,  the  con- 
tract was  not  complete  until  the  15th  of  that  month,  when 
possession  was  delivered,  and  that  as  Mrs.  Buchanan  was  of 
age  at  that  time  she  can  not  now  avoid  the  deed.  We  are 
strongly  inclined  to  agree  with  counsel  that  if  the  contract 
was  not  complete  until  the  15th  of  October,  and  was  then  con- 
summated by  the  voluntary  delivery  of  possession,  the  deed 
must  be  sustained.  There  is  much  reason  for  this  conclu- 
sion. The  deed  was  not  voidable  because  the  grantor  was  a 
feme  covert,  but  because  she  was  an  infant,  and  if  the  con- 
tract was  not  executed  until  after  Mrs.  Buchanan  arrived  at 
iull  age,  and  was  then  consummated,  the  fact  that  she  was  a 
feme  covert  will  not  impair  its  force/'  In  this  case  the  exe- 
cution of  the  deed  was  not  consummated  until  the  deed  was 
delivered,  and  as  it  was  not  delivered,  or  the  possession  of 
the  property  conveyed  surrendered  to  the  appellee,  as  found 
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by  the  court,  until  after  the  appellant  became  an  adult,  the 
deed  was  valid,  although  she  was  then  a  fane  covert  The 
appellant,  when  she  signed  and  acknowledged  the  deed,  al- 
lowed her  husband  to  control'  its  delivery  and  authorized 
him  to  deliver  it,  but  no  time  was  specified  for  its  delivery. 
For  that  purpose  he  acted  as  her  agent,  and  his  act  in  subse- 
quently delivering  it  was  effective  against  her.  The  court 
specially  found  that  after  the  delivery  of  the  deed,  and  after 
taking  possession  of  the  land  that  was  received  in  exchange 
for  the  property  in  dispute,  the  appellant  "  expressed  herself 
as  well  satisfied  with  the  trade,"  which  indicated  a  ratifica- 
tion by  her  of  the  act  of  her  husband,  in  consummating  the 
trade  by  the  delivery  of  the  deed.  A  husband  may  act  as 
the  agent  of  his  wife,  and  his  authority  to  so  act  may  be 
given  by  her  to  him  before  he  acts,  or  his  acts  may  be  after- 
wards ratified  by  her.     Lichienberger  v.  Graham^  50  Ind.  288. 

It  is  insisted  by  the  appellant  that  the  facts  found  by  the 
court  in  its  special  finding  were  not  sufficient  to  operate  as  an 
estoppel  in  pais  against  her,  so  as  to  preclude  her  from  avoid- 
ing the  deed,  which,  she  as^rts,  was  executed  by  her  while 
an  infant.  In  view  of  the  fact,  found  by  the  court,  that  she 
was  an  adult  at  the  time  of  the  delivery  of  the  deed,  which 
was  the  consummation  of  its  execution,  it  is  unnecessary  and 
would  be  unprofitable,  in  this  case,  for  us  to  consider  and  de- 
termine what  acts  or  omissions  to  act  will  prevent  a  person, 
aflier  becoming  an  adult  but  still  laboring  under  the  disa- 
bility ol*  coverture,  from  disaffirming  a  conveyance  executed 
by  her  while  an  infant. 

The  appellant  insists  that  the  conveyance,  as  to  her,  was 
void,  because  the  certificate  of  acknowledgment  thereto  at- 
tached was  not  in  accordance  with  the  requirements  of  the 
statute  then  existing.  No  such  question  was  presented  to  the 
court  below  for  its  consideration,  either  by  averments  in  the 
pleadings  or  by  proof  adduced  at  the  trial.  The  appellant, 
in  her  complaint,  assailed  the  validity  of  the  deed  solely  upon 
the  ground  that  she  was  an  infant  at  the  time  of  its  execu- 
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tion,  and  the  facts  therein  averred  as  to  the  invalidity  of  the 
deed  were  predicated  alone  upon  her  supposed  infancy  at  that 
time^  and  her  right,  by  reason  thereof,  to  disafBrm  the  con- 
veyance, and  no  other  question  was  presented  by  the  answer 
or  cross  complaint.  It  is  well  settled  by  the  decisions  of  this 
court  that "  In  order  to  bring  the  parties  to  an  issue,  it  is  nec- 
essary to  require  them  to  make  their  pleadings  conform  to 
some  definite  theory,  and  to  be  sufficient  upon  that  theory. 
The  theory  is  to  be  determined  from  the  general  scope  and 
averments  of  the  pleading,  and  not  from  isolated  or  detached 
averments.  Our  cases  have  steadily  maintained  the  rule  that 
a  pleading  must  proceed  on  a  definite  theory,  must  be  good 
on  that  theory,  and  must  be  judged  by  its  general  tenor  and 
scope."  See  Western  Union  TeL  Co,  v.  iZecd,  96  Ind.  195,  and 
the  cases  there  cited.  Guided  and  controlled  by  the  rule  an- 
nounced and  adhered  to  in  these  cases,  we  must  hold  that  no 
question  involving  the  validity  of  the  deed  in  dispute,  by 
reason  of  the  character  of  its  acknowledgment,  was  presented 
to  the  court  below  for  its  consideration,  and,  therefore,  none 
is  presented  for  our  review. 

It  was  averred  in  the  cross  complaint  that  the  appellant 
was  giving  out  in  speeches,  among  other  things,  "that  she 
was  an  infant  when  she  and  her  said  husband  executed  said 
deed  to  said  Bardoner,  *  *  *  which  statements  are  false, 
and  made  for  the  fraudulent  purpose  of  casting  a  cloud  on 
the  title  of  the  said  Martha  (appellee)  to  the  land  in  contro- 
versy," etc.  Wherefore  the  said  Martha  prayed  that  her  ti- 
tle to  said  land  be  quieted  as  against  the  appellant,  etc.  These 
averments  in  the  cross  complaint  rendered  it,  on  demurrer, 
sufficient.  If  other  averments  therein,  tending  to  establish 
an  estoppel  in  pais  against  the  appellant  from  asserting  title 
to  the  property  in  dispute,  were,  as  claimed  by  her,  immate- 
rial and  irrelevant,  it  was  her  right  and  privilege  to  have  had 
the  same,  on  motion,  stricken  out.  No  such  motion  was 
made.     The  demurrer  was  properly  overruled  by  the  court. 

The  reasons  assigned  in  support  of  the  motion  for  a  new 
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trial  are  many  in  number^  but  the  only  material  ones,  in  view 
of  the  conclusion  which  we  have  reached,  as  above  expressed, 
question  the  sufficiency  of  the  evidence  to  sustain  the  special 
finding  of  facts  by  the  court.  We  have  examined  the  evi- 
dence, which  is  in  the  record,  and  find  that  it  tends  to  sustain 
the  same,  and,  therefore,  we  can  not  disturb  the  finding  on 
the  weight  of  the  evidence. 

As  the  judgment  was  clearly  right  on  the  merits  of  the 
case,  and  as  no  error  affecting  the  substantial  rights  of  the  ap- 
pellant occurred  in  the  proceedings  of  the  court  below,  the 
judgment  ought  to  be  affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Jan.  9, 1885. 


No.  11,945. 

Damron  v.  The  Penn  Mutual  Life  Insurance  Com- 
pany ET  AL. 

Life  Insurance.— -4wi^iiicn<  of  Policy. — Married  Woman* — A  life  policy 
upon  the  life  of  the  husband  taken  by  him  payable  to  hLs  wife  or  her 
assigns  is  a  chose  in  action,  her  property,  and  may  be  assigned  by  her,  if 
the  law  of  her  domicil,  as  in  Illinois,  authorises  her  to  sell'  and  convey 
her  property,  and  in  such  case  upon  the  death  of  husband  the  assignee  is 
entitled  to  the  proceeds  according  to  the  terms  of  the  assignment. 

Same. — AgrtemenL — Stoivle  of  LimUations.'-Where  such  assignment  u  made 
to  secure  a  debt  of  the  husband,  upon  agreement  that  no  proceedings 
shall  be  taken  to  enforce  collection  thereof  during  the  husband's  life,  the 
statute  of  limitations  does  not  commence  to  run  against  the  debt  so  se> 
cured  from  the  assignment,  but  from  his  death. 

From  the  Gibson  Circuit  Court. 
A.  P.  Homy  and  G.  V.  Jlenzies,  for  appellant. 
A.  Gilchristy  C.  A.  DeBraler,  W.  P.  Edson,  E.  M,  Spencer 
and  H.  C.  Pitcher ,  for  appellees. 

Bicknell,  C.  C. — This  suit  was  commenced  in  March, 
1884,  in  the  Posey  Circuit  Court,  and  was  taken  by  change 
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of  venue  to  the  Vanderburgh  CSrcuit  Court,  and  thence  to 
the  Gibson  Circuit  Court,  where  a  judgment  was  rendered 
fi>r  the  appellees,  from  which  this  appeal  was  taken. 

The  appellant,  the  widow  of  Uriah  G.  Damron,  brought 
the  suit  against  the  said  insurance  company  upon  its  policy 
of  insurance  on  the  life  of  her  said  husband  for  $2,500,  exe- 
cuted on  January  30th,  1876,  and  payable  to  the  appellant. 
The  appellees,  Cook,  Dieterlie,  Noel  and  Pitcher,  were  made 
defendants,  as  claiming  some  interest  in  the  policy  under  an 
assignment.  The  complaint  alleged  that  said  assignment  was 
void,  because  of  the  plaintiff's  coverture,  and  prayed  for 
judgment  on  the  policy. 

The  insurance  company  paid  into  court  the  amount  due  on 
the  policy,  to  await  the  result  of  the  litigation  between  the 
plaintiff  and  th^  other  defendants,  and  was  thereupon  dis- 
charged from  further  liability.  The  issues  joined  were  sub- 
mitted to  the  court  for  trial,  and  the  court  made  a  special 
finding  of  the  facts,  and  stated  conclusions  of  law  thereon  in 
favor  of  the  appellees,  to  which  conclusions  the  appellant  ex- 
cepted. 

The  appellant  has  assigned  several  errors,  but  in  her  brief 
has  discussed  only  the  alleged  errors  in  the  conclusions  of 
law,  and  has  presented  for  consideration  the  following  ques- 
tions only : 

1.  Was  the  assignment  of  the  policy  by  Mrs.  Damron 
valid? 

2.  Is  the  statute  of  limitations  of  six  years  a  bar  to  the 
accounts. 

The  court  found  substantially  that  the  policy  of  insurance 
on  the  life  of  the  said  Uriah  G.  Damron  for  $2,500,  payable 
within  sixty  days  after  notice  and  proof  of  his  death,  to  his  wife, 
the  appellant,  her  executors,  administrators  or  assigns,  was 
executed  by  the  said  insurance  company  on  April  30th,  1873, 
and  that  the  annual  premium  payable  thereon  was  $126.25; 
that  when  the  policy  was  executed  said  Damron  and  wife 
were  residents  of  Evansville,  Indiana,  and  said  insurance 
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coiu]>any  was  a  corporation  of  Pennsylvania  doing  business  in 
Indiana ;  that  said  Uriah  Damron  afterwards  became  indebted 
to  Henry  A.  C5ook  $1,015.60,  and  to  John  Dieterlie  $154.30, 
and  to  William  Noel  $164,  and  to  Henry  C.  Pitcher  $400, 
and  that  afterwards,  on  February  9th,  1877,  said  Damron  and 
wife  being  then  residents  of  Illinois,  and  Henry  A.  Cook  a 
resident  of  Indiana,  and  said  Damron  being  still  indebted  as 
aforesaid,  and  said  Cook  being  his  surety  in  the  further  sum 
of  $200,  and  interest  at  10  per  cent,  since  August  12,  1876, 
said  Damron  and  wife  endorsed  upon  said  policy  of  insurance 
the  following  alignment  thereof  to  said  Henry  A.  Cook : 
"  McLeansboro,  Illinois,  February  9th,  1877. 

"  Policy  No.  14,791.  For  value  received  we  hereby  as- 
sign, transfer  and  set  over  all  our  right,  title  and  interest 
whatsoever  of,  in  and  to  policy  No.  14,791,  on  the  life  of 
Uriah  Q.  Damron  in  the  Penn  Mutual  Life  Insurance  Com- 
pany of  Philadelphia,  to  which  this  assignment  is  attached, 
unto  Henry  A.  Cook,  Esq.,  of  Evansville,  Ind.,  in  trust  : 
First  To  pay  himself  and  John  E.  Dieterlie,  and  William 
J.  L.  Noel  and  Henry  C.  Pitcher,  of  Mount  Vernon,  Indi- 
ana, on  account  of  U.  G.  Damron,  any  indebtedness  to  them, 
or  either  of  them,  existing  when  the  policy  becomes  a  claim ; 
Secondly.  To  pay  the  remainder,  if  any,  to  Mrs.  Cecilia  E. 
Damron,  wife  of  the  insured,  her  executors,  administrators  or 
assigns,  with  full  power  to  said  trustee  to  surrender  said  pol- 
icy to  the  said  company,  if  said  company  consents  thereto, 
for  paid-up  insurance,  and  without  any  liability  on  the  part 
of  said  company  to  see  to  the  proper  discharge  of  the  trust,  or 
of  any  part  thereof.  Witness  our  hands  and  seals  the  day  and 
year  above  written.        (Signed)     "  Uriah  6.  Damron. 

"  Cecilia  E.  Damron.     • 

"  Witnesses  present :  Frank  Ritchey,  Greo.  Phillips. 

"  Approved  and  recorded  16th  day  of  March,  1877,  with- 
out guarantee  on  the  part  of  the  company  as  to  the  sufficiency 
or  validity  of  the  transfer.     Ent^d  B.  2,  page  240. 

"  James  Weir  Mason,  Actuary." 
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And  on  said  day  Cecilia,  with  the  consent  of  her  husband, 
delivered  said  policy  to  the  said  Henry  A.  Cook ;  that  at  the 
time  of  said  assignment  the  said  Uriah  was  without  means  to 
pay  his  debts  or  the  premiums  on  the  policy ;  that  said  Coo^ 
agreed,  as  the  consideration  for  said  assignment,  to  and  with 
the  said  plaintiff  and  the  said  Uriah,  that  he  Cook  would  pay 
or  cause  to  be  paid  all  premiums  upon  said  policy  as  they  be- 
•came  due,  and  would  not,  in  any  way,  press  the  said  Uriah 
in  his  lifetime  for  the  collection  of  said  debts,  or  for  the  col- 
lection of  any  sum  he  might  be  compelled  to  pay  for  the  said 
Uriah  as  his  surety,  but  would  give  time  on  all  such  debts 
until  the  death  of  said  Uriah,  and  upon  his  death  w^ould  look 
solely  to  the  proceeds  of  said  policy  for  the  payment  of  any 
sum  that  might  be  due  him  on  account  thereof,  when  said 
policy  became  a  claim  against  the  company.  Said  Cook  also 
agreed  to  and  with  the  plaintiff  and  said  Uriah,  that  after 
paying  himself,  John  Dieterlie,  William  Noel  and  Henry  C. 
Pitcher,  the  indebtedness  that  might  be  due  them,  or  either 
of  them,  when  said  policy  became  a  claim,  on  account  of  said 
Uriah,  he  would  pay  the  excess,  if  any,  collected  by  him 
on  said  policy  to  the  said  Cecilia  E.  Damron ;  that  after  the 
execution  of  said  assignment  said  Cook,  in  April,  1877,  paid 
ss  surety  for  said  Uriah  the  sum  of  $217.50,  and  never 
pressed  him  in  his  lifetime  for  the  payment  of  any  of  the 
foregoing  indebtedness ;  that  said  Cook  also  paid  as  premiums 
on  said  policy  the  sum  of  $653.65,  of  which  $29.68  were  re- 
paid him  by  said  Pitcher,  and  $10.42  were  repaid  him  by  said 
Dieterlie ;  that  no  part  of  any  of  the  indebtedness  aforesaid 
of  said  Uriah  has  ever  been  paid  to  said  Cook,  Dieterlie  or 
Pitcher,  but  that  said  NoePs  claim  should  be  credited  with 
$100,  on  account  of  a  gold  watch  and  chain  received  by  him 
from  said  Uriah  in  1876;  that  at  the  date  of  said  assignment 
there  was  a  statute  of  the  State  of  Illinois  as  follows :  "A 
married  woman  may  own  in  her  own  right  real  and  personal 
property  obtained  by  descent,  gift  or  purchase,  and  mortgage. 
Vol.  99.— 31 


482  SUPREME  COURT  OF  INDIANA, 

Damron  v.  The  Penn  Mutual  Life  Insurance  Companj  et  al. 

sell  and  convey  the  same  to  the  same  extent  and  in  the  same 
manner  that  the  husband  can  property  belonging  to  him." 

At  the  time  of  said  assignment^  it  was  also  the  law  of  Il- 
linois that  a  life  insurance  policy  on  the  life  of  a  husband, 
payable  nipon  his  death  to  his  wife,  is  her  sole  and  separate 
property,  and  she  may  sell  and  assign  it  or  pledge  it  as  se- 
curity for  her  husband^s  debts,  and  an  assignment  by  her  for 
that  purpose  will  be  binding  upon  her,  and  she  can  not  re- 
pudiate^ it  after  the  death  of  her  husband. 

After  said  assignment^  said  Uriah  removed  to  Mount  Ver- 
non, Indiana,  and  became  a  resident  there,  and  died  there  on 
May  28th,  1883.  Due  proof  was  made  of  his  death;  the 
full  amount  due  from  said  insurance  company  on  said  policy 
and  paid  into  court  was  $2,429.33.  There  is  due  said  Henry 
Cook,  on  account  of  premiums  paid,  $766.15,  including  in- 
terest at  six  per  cent.  There  is  due  on  account  of  the 
premiums  paid  by  Henry  C.  Pitcher,  including  interest, 
$41.08.  There  is  due  the  said  John  Dieterlie  for  premi- 
ums paid  and  interest,  $14.47.  There  is  due  the  said 
Henry  A.  Cook  on  the  indebtedness  aforesaid  other  than  for 
premiums  paid,  $1,962.60,  of  which  $558.95  was  due  on 
open  account  on  January  1st,  1877,  for  goods  sold  in  1876. 
There  is.  due  said  John  Dieterlie  on  open  account,  $70.35^ 
and  the  indebtedness  to  him,  not  including  the  premiums  paid 
by  him,  is  $178.56.  The  indebtedness  to  the  said  William 
Noel  is  $93.44.  There  is  due  to  the  said  Henry  C.  Pitcher, 
not  including  the  premiums  paid  by  him,  $400,  and  he,  be- 
fore the  death  of  said  Uriah,  executed  a  written  assignment 
of  all  his  interest  in  said  policy  to  the  plaintiff,  Cecilia  E. 
Damron,  and  delivered  the  same  to  the  said  Henry  A.  Cook. 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

First  The  assignment  of  said  policy  is  valid  and  binding 
as  against  the  said  Cecilia  E.  Damron. 

Second.  At  the  commencement  of  this  suit  said  Henry  A. 
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Cook  was  lawfully  in  possession  of  said  policy  and  was  au- 
thorized to  collect  the  same. 

Third.  That  the  sums  .of  money  due  as  aforesaid  upon  open 
account  are  not  barred  by  the  statute  of  limitations. 

Fourth.  This  conclusion  states  that  the  sum  of  $2,429.33, 
paid  into  court  as  aforesaid,  should  be  distributed  to  the  said 
Cook,  Dieterlie,  Noel  and  Cecilia  Damron  in  proportion  to 
the  amount  of  their  claims  aforesaid,  stating  the  sums  to  be 
paid  to  each. 

^  Fifth.  That  the  plaintiff,  Cecilia  E.  Damron,  has  no  inter- 
est in  said  policy  or  in  the  money  paid  into  court,  except  as 
the  assignee  of  the  interest  of  said  Henry  C.  Pitcher. 

A  policy  of  insurance  is  a  chose  in  action  governed  by  the 
same  principles  applicable  to  other  agreements  involving  pe- 
cuniary obligations. 

The  present  policy  was  payable  to  the  appellant,  her  ex- 
ecutors, administrators  or  assigns.  It  was,  therefore,  in- 
tended to  be  assignable. 

In  Hvison  v.  Merrifield,  51  Ind.  24,  this  court  said  :  "  The 
party  holding  and  owning  such  a  policy,  whether  on  the  life 
of  another  or  on  his  own  life,  has  a  valuable  interest  in  it, 
which  he  may  assign,  either  absolutely  or  by  way  of  security, 
and  it  is  assignable  like  any  other  chose  in  action.'* 

In  Fence  v.  Makepeacey  65  Ind.  345,  it  was  held  that  "An 
insurance  policy,  issued  upon  the  life  of  a  husband  for  the 
benefit  of  his  wife,  is  her  property,  and  an  effectual  assign- 
ment and  delivery  thereof  to  another,  even  during  the  life- 
time of  the  husband,  can  be  made  only  by  her." 

In  WUbum  v.  Wilbumy  83  Ind.  55,  this  court  said :  "In 
trath^  the  policy  is  not  the  property  of  the  insured  in  any 
sense^  but  is  the  property  of  the  beneficiary  fi-om  the  day  of 
its  issue,  for  fi-om  that  time  he  has  the  whole  beneficial  inter- 
est." See,  also,  Harley  v.  Hetat,  86  Ind.  196  (44  Am.  R. 
2%b);'BushnellY.  Bushnell,  92  Ind.  503. 

The  interest  of  such  a  beneficiary  being  personal  property. 
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a  married  woman  in  Indiana,  prior  to  the  act  of  March  25thy 
1879,  Acte  1879,  p.  160,  could  transfer  such  property  with 
the  consent  of  her  husband.  Moreau  v.  Bransoriy  37  Ind. 
195;  Baker  v.  Armstrongf  57  Ind.  189  5  Paulman  v.  Clay- 
comb,  75  Ind.  64.  But  this  power  of  the  married  woman  was 
subject  to  the  common  law  rule  that  a/cTwe  covert  can  not  bind 
herself  hj  an  executory  contract.  Maihes  v.  Shank,  94  Ind. 
501 ;  Parks  v.  Barrowman,  83  Ind.  561.  Therefore,  where 
an  assignment  of  such  a  policy  was  made  by  a  married  woman 
to  secure  her  own  executory  contract,  not  binding  upon  her, 
it  was  held  that  the  assignment  itself  was  also  invalid.  God- 
Jrey  v.  Wihon,  70  Ind.  50. 

In  some  of  the  United  States,  the  power  of  a  married  wo- 
man, in  reference  to  the  transfer  of  a  policy  of  which  she  is 
the  beneficiary,  has  been  regulated  and  restrained  by  statutes, 
but  there  are  no  such  statutes  in  Indiana.  In  1877,  the  only 
statutory  restriction  upon  the  wife's  power  to  transfer  her  sep- 
arate property  was,  that  the  transfer  must  be  made  with  her 
husband's  consent.  The  rules  forbidding  a  wife  to  encumber 
her  separate  property  as  security,  or  from  entering  into  any 
contract  of  suretyship,  are  found  in  Acts  1879,  p.  160,  and 
Acts  1881,  p.  528. 

We  think  it  very  clear  that  in  Indiana,  in  1877,  a  married 
woman  had  the  power  to  make,  with  her  husband's  consent, 
a  valid  assignment  of  a  policy  of  insurance  taken  on  her  hus- 
band's life  for  her  benefit,  and  payable  to  her  and  her  assigns. 

In  considering  the  validity  of  exceptions  to  conclusions  of 
law,  the  findings  upon  which  such  conclusions  are  founded 
are  taken  to  be  correct.  Defects  in  the  findings  are  not  reached 
by  exceptions  to  the  conclusions  of  law.  Williams  v.  Osborne, 
95  Ind.  347.  Under  the  findings  in  this  case  as  to  the  law 
existing  in  Illinois,  a  married  woman  had  also  in  Illinois,  in 
1877,  the  power  to  make  a  valid  assignment  of  a  policy  of 
insurance  of  which  she  was  the  beneficiary. 

The  consideration  of  the  assignment  in  controversy  is  therein 
stated  as  "  value  received."     For  value  received  the  assign- 
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ment  is  made  to  Henry  A.  Cook  in  trust,  etc.  In  such  a  case 
it  may  be  shown  what  the  "  value  received  "  was.  Even  in 
a  deed  of  real  estate,  the  true  consideration  may  be  shown  by 
parol  to  be  more  or  less  than  the  amount  recited  and  ac- 
knowledged in  the  deed  to  have  been  received.  MgDUI  v. 
Gunn,  43  Ind.  315 ;  3  Washb.  Real  Prop.  327.  So,  the  true 
consideration  of  a  note  may  be  shown  by  parol,  and  the  ex- 
istence of  a  written  agreement  showing  part  of  the  consider- 
ation will  not  prevent  the  introduction  of  oral  testimony  as 
to  the  remainder.  Everhart  v.  Puckett,  73  Ind.  409.  And 
see,  also,  Higkt  v.  Taylor,  97  Ind.  392. 

The  findings  in  the  present  case  show  that  the  consideration 
of  the  assignment  was : 

First.  The  payment  of  the  husband^s  debts. 

Second.  The  promise  to  forbear  to  proceed  against  Uriah 
G.  Damron,  and  to  look  solely  to  the  policy  for  the  payment 
of  the  debts. 

Third.  The  agreement  to  pay,  and  the  actual  payment,  of 
the  premiums  on  the  policy. 

The  findings  state  a  sufficient  consideration.  Hubble  v. 
Wright,  23  Ind.  322;  EUis  v.  Kenyon,  25  Ind.  134;  Buck  v. 
Axt,  85  Ind.  612;  1  Parsons  Con.  440,  443.  There  was  no 
error  in  the  conclusion  of  law,  that  Mrs.  Damron's  assignment 
of  the  policy  was  valid.  And  we  think  there  was  no  error  in 
the  conclusion  that  the  statute  of  limitations  was  not  a  bar 
to  the  items  of  account  mentioned  in  the  findings. 

The  appellant  claims  that  '^  as  the  assignment  was  dated  on 
February  9th,  1877,  and  the  accounts  were  then  due,  and  as 
this  action  was  commenced  in  1884,"  the  accounts  were  then 
more  than  six  years  past  due.  But,  under  the  agreement,  there 
was  to  be  no  proceeding  against  the  debtor  during  his  life,  and 
he  died  in  May,  1883.  The  statute  was  not  running  during 
the  period  embraced  in  that  agreement,  and,  besides,  the  plea 
of  the  statute  of  limitations  is  a  personal  privilege  to  be  as- 
serted by  the  debtor  only. 
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We  find  no  error  in  the  conclusions  of  law.   The  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  .the  costs  of  the  ap- 
pellant. 
Filed  Jan.  8, 1885. 
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90  "155  Batlboads. — NegligeniDe, — Pleadinff, — A  complaint  against  a  railroad  com- 

*      ^  pany  for  killing  cattle  upon  a  highway  crossing,  hy  reason  of  negligent 

ns  385  failure  to  sound  the  whistle  and  ring  the  bell,  as  the  statute  requires, 

without  any  negligence  of  the  plaintiff,  is  good, 
t  SxuK.'^Negligenee  of  Plaintiff, — OuUU  at  Large. — Where,  in  such  case,  it  ap- 

pears by  evidence  that  the  plaintiff's  cattle  were  running  at  large,  and 
it  is  not  shown  that  there  was  an  order  of  the  county  board  allowing  cattle 
to  run  at  large,  a  verdict  for  the  plaintiff  will  be  set  aside. 

From  the  Grant  Circuit  Court. 

C  Coiogill,  H.  B.  Shiveley  and  C.  E,  CowgiU,  for  appellant. 

•71  F.  McDoxodl  and  /.  Brownlee,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee,  omitting  the 
formal  parts,  is  as  follows :  "  The  plaintiff,  in  the  month  of 
October,  1881,  was  the  owner  of  one  roan  cow  and  one  black 
cow  and  one  white  heifer,  of  the  aggregate  value  of  sixty- 
five  dollars;  and  at  the  county  of  Grant  and  State  of  In- 
diana, about  four  miles  north  of  the  town  of  Marion,  at  a 
public  crossing  of  a  highway  on  defendant's  line  of  railroad, 
in  the  month  of  October  or  November,  1881,  while  said 
company  was  operating,  by  its  employees,  a  locomotive  and 
train  of  cars  passed  over  and  upon  the  said  cattle  and  killed 
them.  Plaintiff  avers  that  said  defendant  by  its  employees 
was  running  its  train  of  cars  at  a  fast  rate  of  speed  at  the 
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time  said  ciittle  were  killed  and  at  the  crossing  where  they 
were  killed,  and  while  said  defendant  by  its  employees  was 
approaching  said  crossing  with  its  locomotive  and  train  of 
cars,  it  did,  by  its  employees,  carelessly  and  negligently  and 
wilfully  neglect  to  sound  the  whistle  attached  to  said  loco- 
motive at  a  distance  of  eighty  to  one  hundred  rods  from  said 
crossing,  as  was  required  by  law,  and  that  it  further  care- 
lessly, negligently,  and  wilfully  neglected  to  ring  the  bell 
on  said  locomotive  until  it  passed  over  said  crossing.  Plain- 
tiff avers  that  by  the  said  negligent  acts  and  carelessness  of 
said  defendant,  by  its  employees,  said  cattle  were  killed,  all 
of  which  killing  was  without  any  fault  or  negligence  of 
plaintiff." 

This  complaint  is  justly  subject  to  criticism,  but,  while  we 
may  agree  with  the  counsel  for  appellant  in  their  criticism 
upon  its  general  frame  and  its  phraseology,  we  can  not  agree 
with  them  in  •the  assertion  that  it  doeia  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  is  probably  true,  as  asserted  by  counsel,  that  a  railroad 
company  is  not  guilty  of  negligence  because  it  does  not 
slacken  the  speed  of  its  trains  at  highway  crossings,  or  be- 
cause it  runs  over  them  at  a  rapid  rate  of  speed.  Pierce  R. 
R.  406.  But  granting  this  to  be  the  law,  it  does  not  follow 
that  the  complaint  is  bad,  for  other  acts  of  negligence  are 
averred. 

It  is  charged  that  the  whistle  was  not  sounded  until  the 
locomotive  was  nearer  the  crossing  than  eighty  rods,  and  that 
the  bell  wa^^t  rung  until  the  train  had  passed  the  crossing. 
Our  statute  requires  that  the  whistle  shall  be  sounded  and 
the  bell  rung  when  the  "  engine  is  not  less  than  eighty  nor 
more  than  one  hundred  rods  from  such  crossing."  R.  S.  1881, 
4020.  In  omitting  to  do  what  the  law  enjoins  the  appellant 
was  guilty  of  actionable  negligence. 

The  statute  provides  that  the  company  negligently  omit- 
ting to  give  the  prescribed  signals  shall  be  liable  in  damages 
to  any  person  that  "  may  be  injured  in  property  or  person." 
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R.  S.  1881,  sec.  4021.  The  effect  of  this  statutory  provision  is 
to  clothe  one  whose  person  or  property  is  injured  with  a  right 
of  action  in  cases  where  there  is  a  negligent  feilure  to  give 
the  signals  required.  We  do  not  think  the  right  of  action 
exists  only  where  a  reasoning  being  is  injured,  but  do  think 
that  if  the  negligent  omission  to  do  what  the  law  requires 
causes  injury  to  animals,  a  right  of  action  accrues  in  favor  of 
the  owner.  We  find  nothing  in  Pierce  on  Railroads  oppos- 
ing this  conclusion.  There  are  statements  on  the  pages  re- 
ferred to  by  counsel  which,  if  detached  from  the  language 
with  which  they  are  associated,  might  possibly  be  regarded  as 
lending  support  to  appellant's  position,  but  when  considered, 
as  they  must  be,  in  connection  with  the  language  with  which 
they  are  associated,  they  are  very  far  from  yielding  that  posi- 
tion any  support.  Pierce  Railroads,  350,  351.  We  do  find  at 
another  place  in  the  same  book  a  statement  diametrically  op- 
posed to  the  views  of  counsel.  Thus  it  read^ :  "  The  omis- 
sion to  give  signals  of  warning  which  will  alarm  cattle  is  not 
in  itself  negligence,  when  they  are  not  required  by  statute. 
But  when  they  are  so  required  the  company  is  liable  for  in- 
juries to  cattle  resulting  from  the  omission."  Pierce  R.  R* 
408.  This  statement  is  supported  by  a  strong  array  of  au- 
thority, and  is,  we  have  no  doubt,  a  correct  expression  of  the 
law.  The  remark  of  the  judge  who  wrote  the  opinion  in 
Harty  v.  OntrcU  R.  R.  Co.,  42  N.  Y.  468,  that "  The  sole  ob^ 
ject  of  this  law,  it  seems  to  me,  was  to  protect  persons 
travelling  upon  the  highway,  at  or  near  the  crossing,"  most 
be  construed  in  connection  with  the  facts  to  which  it  was  ad- 
dressed, and  interpreted  by  the  language  with  which  it  is  as- 
sociated, and  when  this  is  done  it  becomes  perfectly  evident 
that  the  court  had  not  the  remotest  intention  of  applying  the 
remark  to  such  a  case  as  this,  but  intended  to  declare  that  the 
statute  did  not  apply  to  persons  walking  on  the  track  where 
there  was  no  crossing,  and  did  apply  to  travellers  passing 
upon  the  highway. 

Recoveries  for  injuries  alleged  to  have  resulted  from  neg- 
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ligence  can  not  be  adjudged  unless  it  appears  that  the  injuries 
are  attributable  to  the  negligence.  It  is  not  enough  to  show 
that  there  was  negligence,  but,  in  addition  to  showing  negli- 
gence, it  must  also  be  shown  that. to  it  the  injury  is  traceable. 
Addison  Torts,  36 ;  Rorer  R.  R.  1009.  If  it  be  true,  as  coun- 
sel affirm,  that  the  injury  for  which  a  recovery  is  here  sought 
is  not  shown  to  be  attributable  to  the  negligence  charged,  then 
the  complaint  is  bad.  In  our  judgment  this  is  not  true.  The 
introductory  allegation  is  that  the  cattle  were  killed  by  the 
locomotive  and  cars  passing  over  them.  This  is  followed  by 
the  statement  of  the  specific  acts  of  negligence,  and  it  is  then 
averred  that  "  by  the  said  negligent  acts  of  said  defendant 
said  cattle  were  killed,'^  and  this  sufficiently  rhows  the  causal 
connection  between  the  negligence  and  the  injury. 

There  is  evidence  that  the  bell  was  not  rung  at  all,  and 
that  the  whistle  was  not  sounded  until  the  locomotive  wais 
within  twenty  or  thirty  yards  of  the  crossing  on  which  the 
cattle  were  struck  and  killed,  and  we  can  not  say  that  the 
finding  on  this  point  is  wrong,  although  the  evidence  of  the 
plaintiff  is  strongly  contradicted.  Nor  can  we  say  that  the 
fiujts  proved  were  not  such  as  warranted  the  inference  that 
the  negligent  omission  to  give  the  signals  was  not  the  prox- 
imate cause  of  the  killing  of  appellee^s  cattle.  It  is  not  nec- 
essary, as  counsel's  argument  assumes,  that  there  should  be 
direct  or  positive  evidence  that  the  negligence  caused  the  in- 
jury ;  it  is  sufficient  if  there  are  facte  from  which  that  con- 
clusion can  be  drawn  by  inference.  Hedrick  v.  D,  M.  Osborne 
&  Co.,  anUy  p.  143. 

There  was  no  evidence  introduced  tending  to  show  that  an 
order  of  the  board  of  commissioners  had  been  entered  allow- 
ing cattle  to  run  at  large,  and  the  appellee  was  therefore 
guilty  of  a  wrong  in  permitting  the  animals  owned  by  her  to 
wander  about  the  public  highways.  The  common  law  re- 
quired the  owner  of  cattle  to  keep  them  within  his  own 
close,  and  if  they  were  suffered  to  run  at  large,  the  owner  was 
regarded  as  a  trespasser  if  they  entered  upon  the  close  of 
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another  person.  This  doctrine  applies  to  railroad  companies^ 
and  they  are  not  liable  for  killing  cattle  upon  public  highway 
crossings  in  cases  where  the  owner  wrongfully  permits  them 
to  run  at  large.  Pierce  R.  R.  401.  Our  cases  are  full  and 
explicit  upon  this  point.  Michigan,  etc.,  R,  R.  Co.  v.  Fisher^ 
27  Ind.  96 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Harter,  38  Ind. 
657;  Jeffersonville,  etc.,  R.  R.  Oo.  v.  Hvber,  42  Ind.  173; 
JeffersonviUe,  etc.,  R.  R.  Oo.  v.  Adavfia,  43  Ind.  402 ;  Jeffer- 
sonville,  etc.,  R.  R.  Co.  v.  Underhill,  48  Ind.  389 ;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Street,  50  Ind.  225;  Wabash,  etc.,  R.  W.  Co. 
V.  Nice,  ante,  p.  152. 

It  is  settled  by  many  decisions  of  this  court  that  where  the 
plaintiff  grounds  his  right  of  recovery  upon  the  negligence 
of  the  defendant^  he  must  allege  and  prove  that  he  was  him- 
self not  guilty  of  contributory  negligence.  This  doctrine  is 
not  confined  to  actions  for  injuries  to  the  person,  but  it  also 
extends  to  injuries  to  property.  Wabash,  etc.,  R.  W.  Oo.  v. 
Johnson,  96  Ind.  40;  Louisville,  etc.,  R.  R,  Co.  v.  Schmidt, 
81  Ind.  264;  Pennsylvania  Company  v.  Oallentine,  77  Ind. 
322.  The  rule  is  recognized  in  all  the  cases,  like  the  present, 
where  cattle  are  negligently  suffered  to  run  at  large  and 
stray  upon  the  track  of  a  railroad ;  it  is  recognized  in  all 
the  cases  where  railroad  companies  are  sued  for  negligently 
suffering  fire  to  escape,  and  it  is  also  recognized  in  the  cases 
where  by  the  negligent  construction  of  culverts  the  owners 
of  adjoining  lands  were  injured. 

"We  are  compelled  to  declare  that  the  appellee,  as  the  evi- 
dence shows,  was  guilty  of  contributory  negligence,  and  must, 
therefore,  reverse  the  judgment  for  the  reason  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

Filed  Jan.  8,  1885. 
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Vendor's  Lien. — Enforcement  </. — CompUxint. — Demurrer, — In  a  suit  to  en- 
iorce  a  Tendor's  lien  on  real  estate,  by  the  vendor  against  the  heirs  at 
law  and  personal  representatives  of  the  deceased  vendee,  the  complaint 
is  sufficient  to  withstand  a  demurrer  thereto,  for  the  alleged  want  of  facts, 
if  it  be  stated  therein  that  the  debt  sued  for  is  for  the  purchase-money,  in 
whole  or  in  part,  of  the  real  estate  described,  and  that  such  debt  remains 
due  and  unpaid. 

Same. — Inaolte/ney  of  Vendee, — Deerte, — Ordinarily,  in  such  a  suit,  the  com- 
plaint is  sufficient  without  any  averment  of  the  vendee's  insolvency,  or 
that  the  vendee  has  no  other  property,  subject  to  execution,  whereof  any 
part  of  the  debt  can  be  made.  But  where  such  an  averment  is  not  found 
in  his  complaint,  the  plaintiff  is  not  entitled  to  a  decree  for  the  sale  of 
the  land  in  the  first  instance,  to  satisfy  his  debt,  but  only  to  a  decree 
that  if  no  other  property  of  the  defendant  can  be  found  subject  to  sale  on 
execution,  the  land  shall  be  sold  to  satisfy  his  debt 

Same. — Adminidraior  of  Deeecued  Vendee, — Broper  Forty, — Where,  after  the 
death  of  the  vendee,  suit  is  brought  to  enforce  a  vendor's  lien,  the  ad- 
ministrator of  the  deceased  vendee  is  a  proper  party  defendant,  and  where 
such  vendee,  at  the  time  of  his  death,  is  possessed  of  other  property  sub- 
ject to  execution,  his  administrator  is  also  a  necessary  party  defendant. 

Same. — Former  Adjudication. — Estoppel.— Heir  and  Creditor — Administrator's 
Pefiiton.— Where  the  vendor  of  real  estate  is  an  heir  at  law  of  the  de- 
ceased vendee,  and  as  such  heir,  and  in  no  other  character,  is  made  a 
party  to  the  petition  of  such  decedent's  administrator  for  an  order  to  sell 
the  real  estate,  the  adjudication  upon  snch  petition  will  not  estop  the 
vendor,  as  a  creditor  of  the  decedent,  from  maintaining  a  suit  for  the 
enforcement  of  his  vendor's  lien  on  the  real  estate,  for  the  general  rule 
is,  that  judgments  conclude  the  parties  only  in  the  character  in  which 
they  sue  or  are  sued. 

Same. —  Waiver, — Acceptance  of  Notes  of  Third  Persons. — Agreement  of  Parties, 
— Ordinarily,  the  acceptance  by  the  vendor  of  real  estate  of  the  notes 
of  a  third  party  for  the  amount  of  the  unpaid  purchase-money  is  a 
waiver  of  his  equitable  lien  on  the  land  as  a  security  for  the  payment  of 
such  purchase-money ;  but  it  is  competent  for  the  parties  to  agree  that, 
by  his  acceptance  of  such  notes,  the  vendor  does  not  waive  his  equitable 
lien  on  the  land,  and  that  the  land  is  and  shall  continue  to  be  good  to 
the  vendor,  as  a  security  for  the  payment  of  the  purchase-money. 

PEAcncE. —  Weight  of  Emdenee, — Supreme  Court, — The  Supreme  Court  will 
not  disturb  the  finding  nor  reverse  the  judgment  of  the  trial  court  on 
the  weight  of  evidence. 

From  the  Madison  Circuit  Court. 
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3/.  /S.  Robinson,  J.  W.  Lovett  and  3f.  A,  Chipman,  for  ap- 
pellants. 

H.  i>.  Thompson  and  T.  B.  Orr,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee  Elizabeth  Wil- 
cox against  the  appellants,  as  the  heirs  at  law  and  the  admin- 
istrator of  the  estate  of  Ann  C.  Allen,  deceased,  for  the  en- 
forcement of  a  vendor^s  lien  against  certain  real  estate  in 
Madison  county.  The  cause  was  put  at  issue  and  tried  by  the 
court,  and  a  finding  was  made  for  the  appellee  in  the  sum  of 
$1,580.67,  and  for  the  enforcement  of  her  vendor's  lien  on 
and  against  the  real  estate  described  in  her  complaint,  to  pay 
and  satisfy  the  said  sum  of  money  and  the  costs  of  suit.  Over 
the  appellants'  motion  for  a  new  trial  the  court  rendered  judg- 
ment and  decree  in  fevor  of  the  appellee,  in  accofdance  with 
its  finding. 

Errors  are  assigned  here  by  the  appellants  which  call  in 
question  the  decisions  of  the  circuit  court  in  overruling  their 
demurrers  to  each  paragraph  of  appellee's  complaint,  and  in 
sustaining  appellee's  demurrer  to  the  third  paragraph  of  Mc- 
CuUough's  separate  answer,  and  in  overruling  their  motion 
for  a  new  trial. 

Appellee's  complaint  contained  two  paragraphs,  to  each  of 
which  the  appellants'  separate  demurrers  for  the  want  of  suf- 
ficient fects  were  overruled  by  the  court.  In  the  first  para- 
graph of  her  complaint,  the  appellee  alleged  that,  on  May 
28th,  1878,  she  sold  and  conveyed  by  a  deed  of  general  war- 
ranty the  northeast  quarter  of  the  northwest  quarter  of  sec- 
tion 21,  in  township  19  north,  of  range  7  east,  in  Madison 
county,  Indiana,  to  Ann  C.  Allen,  then  in  life  but  since  de- 
ceased, intestate,  for  the  price  and  consideration  of  $1,500; 
that  Ann  C.  Allen  was  the  owner,  and  in  possession,  of  such 
real  estate  at  the  time  of  her  death  in  1880 ;  that  she  left  sur- 
viving her,  as  her  only  heirs  at  law,  her  children  Esther 
Lord  and  Elizabeth  Wilcox,  her  grandchildren  Esther  Allen, 
Howard  Allen  and  Electa  Allen,  and  her  husband  William 
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B.  Allen,  who  had  since  died  intestate,  leaving  as  his  only 
heirs  at  law  the  aforesaid  children  and  grandchildren ;  that 
at  the  time  of  the  sale  and  conveyance  of  such  real  estate  to 
her,  and  as  an  inducement  thereto  and  part  consideration 
therefor,  the  said  Ann  C.  Allen  agreed  that  the  said  pur- 
chase-money should  be  and  remain  a  lien  upon  such  real  es- 
tate, and  that  the  land  should  be  and  remain  liable  for  the 
payment  of  such  purchase-money  until  the  same  should  be 
fully  paid ;  that  there  had  been  paid  thereon  the  sum  of  $342, 
and  that  the  residue  thereof,  with  interest,  remained  due  and 
unpaid  in  the  sum  of  $1,700 ;  that  said  Ann  C.  Allen  did  not 
leave  sufficient  property  at  the  time  of  her  death,  and  her  estate 
was  not  then  sufficient  to  pay  the  claims  against  the  same,  and 
the  liens  and  encumbrances  on  the  real  estate,  of  which  she  died 
seized ;  that  the  appellant  McCullough,  as  administrator  of 
the  estates  of  said  Ann  C.  Allen  and  William  B.  Allen,  was 
wrongfully  denying  appellee^s  right  to  enforce  her  lien  for 
purchase-money  against  such  real  estate;  that  her  right  to 
have  and  hold  a  vendor's  lien  for  such  unpaid  purchase- 
money  against  such  real  estate  was  paramount  to  any  right 
of  said  administrator  thereto,  and  she  made  him  a  defendant 
to  answer  as  to  his  right  and  interest  in  and  to  such  real  es- 
tate.    Wherefore,  etc. 

The  second  paragraph  of  complaint  is  substantially  the 
same  as  titie  first  paragraph,  except  that  it  omits  the  averment 
in  the  first  paragraph  in  regard  to  the  alleged  agreement  of 
Ann  C.  Allen  at  the  time  of  the  sale  and  conveyance  to  her 
of  the  real  estate. 

Several  objections  are  urged  by  appellants'  counsel  to  the 
sufficiency  of  the  facts  stated  in  each  of  the  paragraphs  of 
appellee's  complaint.  Counsel  say :  "  We  submit  that  a  com- 
plaint to  enforce  and  foreclose  a  vendor's  lien  must  state  af- 
firmatively all  facts  entitling  the  party  to  the  equitable  relief. 
It  must  clearly  show  that  the  party  seeking  such  relief  has 
no  remedy  at  law ;  that  he  has  taken  no  security  or  pledge 
of  any  other  property  and  has  done  no  act  which  would  op- 
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erate  as  a  waiver  of  the  equitable  lien;  or,  if  any  other 
security  has  been  taken,  that  by  the  express  agreement  of  the 
parties  the  lien  was  not  waived  but  retained/'  Counsel  have 
referred  us  to  no  authority,  and  we  know  of  none,  which  sup- 
ports their  views  in  regard  to  the  facts,  which  must  be  shown 
in  such  a  complaint  as  that  of  the  appellees  in  this  case. 
Where  real  estate  is  sold  and  conveyed,  and  the  purchase- 
money  or  any  part  thereof  remains  unpaid,  when  these  fects 
are  stated  by  the  vendor,  he  shows  that  he  is  entitled  to  and 
has  the  lien  of  a  vendor  in  equity  on  such  real  estate,  as  a 
security  for  the  payment  of  the  unpaid  purchase-money.  If, 
by  reason  of  any  other  facts,  he  has  waived  his  equitable  lien 
on  the  real  estate,  such  facts  may  constitute  possible  matter 
of  defence  to  be  shown  by  the  parties  resisting  the  enforce- 
ment of  such  lien;  but  certainly  the  vendor  need  not  nega- 
tive the  existence  of  any  such  facte  in  his  complaint  to  en- 
force such  lien. 

Appellants'  counsel  also  insist  that  appellee's  complaint 
was  bad  on  demurrer,  because  it  contained  no  suiBcient  aver- 
ment of  the  insolvency  of  the  estate  of  Ann  C.  Allen,  de- 
ceased. It  was  alleged  substantially  in  each  paragraph  of  the 
complaint  that  Ann  C.  Allen  did  not  have  sufficient  property 
at  the  time  of  her  death,  and  her  estate  was  not  then  suffi- 
cient, to  pay  the  claims  against  the  same,  and  the  liens  and  en- 
cumbrances on  the  real  estate,  of  which  she  die\J  seized. 
Whether  or  not  these  fects  were  sufficient  to  show  that  appel- 
lee was  entitled  to  a  decree,  in  the  first  instance,  for  the  sale 
of  the  real  estate,  was  a  question  not  presented,  we  think,  by 
the  appellants'  demurrers  to  the  complaint ;  and,  therefore, 
the  complaint  would  have  been  sufficient,  even  if  it  had  not 
contained  any  averment  in  regard  to  the  other  property  of 
Ann  C.  Allen,  or  of  her  estate.  In  Chandler  v.  Chandler, 
78  Ind.  417,  it  was  said:  "Ordinarily,  in  a  suit  to  enforce  a 
vendor's  lien,  the  complaint  is  sufficient  without  averring 
that  the  defendant  has  no  other  property  subject  to  execu- 
tion, of  which  any  part  of  the  debt  can  be  made.     The  only 
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effect  of  omitting  that  averment  is  that  the  plaintiff  will  not 
be  entitled  to  a  decree  for  a  sale  of  the  land  in  the  first  in- 
stance, to  satisfy  his  debt;  his  decree,  in  such  a  case,  will  be 
for  the  sale  of  the  land  to  satisfy  his  debt,  in  the  event  only  that 
no  other  property  of  the  defendant  can  be  found  subject  to 
sale  on  execution."  In  the  case  in  hand,  the  averments  in 
each  paragraph  of  the  complaint,  touching  the  other  property 
of  Ann  C.  Allen  or  of  her  estate,  were  sufficient  to  show  the 
necessity  for  appellee's  resort  to  the  enforcement  of  her  ven- 
dor's Ken  against  the  real  estate,  in  the  first  instance,  for  the 
payment  of  the  unpaid  purchase-money,  and,  therefore,  were 
sufficient  to  withstand  the  appellants'  demurrers  to  such  par- 
agraphs of  complaint. 

Finally,  it  is  claimed  that  the  separate  demurrer  of  the  ap- 
pellant McCuUough,  administrator  of  Ann  C.  Allen's  estate, 
ought  to  have  been  sustained  to  each  paragraph  of  the  com- 
plaint. We  do  not  think  so.  It  is  true  that  the  appellee  did 
not  state,  nor  attempt  to  state,  in  either  paragraph  of  her  com- 
plaint, a  cause  of  action  against  the  appellant  McCullough,  nor 
did  she  demand  any  relief  against  him  as  such  administrator. 
She  made  him  a  defendant  to  her  suit,  that  he  might  answer 
as  to  his  right  and  interest,  as  administrator,  in  the  real  estate 
described  in  her  complaint.  If  he  was  not  a  necessary  party, 
he  was  certainly  a  proper  party  to  her  suit,  and,  therefore, 
there  was  no  available  error  in  overruling  his  separate  de- 
murrer to  either  paragraph  of  the  complaint.  "  If  the  de- 
cedent *  *  *  had  been  possessed  of  other  property,  subject 
to  execution,  at  the  time  of  his  death,  then  it  might  have 
been  claimed  very  properly,  we  think,  that  the  administrator 
of  his  estate  was  a^ necessary  party  defendant  to  this  action." 
Overly  v.  Tipton,  68  Ind.  410. 

Appellants'  counsel  next  complain  of  the  alleged  error  of 
the  trial  court  in  sustaining  appellee's  demurrer  to  the  third 
paragraph  of  the  separate  answer  -of  the  appellant  McCul- 
lough, as  administrator  of  Ann  C.  Allen's  estate.  In  this 
paragraph  of  his  answer  he  admitted  the  purchase  by  Ann  C. 
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Allen  of  appellee  of  the  land  described  in  her  complaint,  but 
said  that  theretofore,  upon  his  proper  petition,  appraisement 
and  additional  bond,  as  such  administrator,  and  after  due  no- 
tice as  required  by  law,  he  was  ordered  and  directed  by  the 
court  below,  as  such  administrator,  to  sell  the  real  estate  afore- 
said to  make  assets  in  his  hands  to  pay  the  debts  of  his  in- 
testate ;  that  the  appellee,  Elizabeth  Wilcox,  was  made  a  de- 
fendant to  his  said  petition,  and  was  duly  notified  of  its 
pendency  and  of  the  time  set  for  the  hearing  thereof,  as  re- 
quired by  law,  and  appeared  to  such  petition  before  the  order 
of  sale  was  granted  to  him  as  aforesaid.     Wherefore,  etc. 

Of  this  paragraph  of  answer  appellants'  counsel  say :  "  We 
think  this  answer  shows  an  adjudication  of  the  appellee's  right 
and  interest  in  the  land,  and  that,  if  she  had  any  lien  on  the 
land,  it  must  have  been  set  up  and  litigated  in  the  proceedings 
for  a  sale  of  the  land,  to  which  she  was  a  party."  It  was  not 
alleged  in  the  answer,  however,  that  appellee's  lien  was  set 
up  and  litigated  in  the  administrator's  proceedings  for  a 
sale  of  the  land,  and,  certainly,  such  lien  was  not  necessarily 
involved  in  such  proceedings.  So  far  as  the  answer  shows, 
the  appellee  was  a  party  to  the  administrator's  proceedings 
only  as  an  heir,  and  not  as  a  creditor,  of  his  decedent.  "As 
a  general  rule,  judgments  conclude  the  parties  only  in  the 
character  in  which  they  sue  or  are  sued.  Bigelow  Estop- 
pel, 65.  This  general  rule  is,  we  think,  applicable  to  the  pro- 
ceedings relied  on  as  an  estoppel  in  this  case."  EUiatt  v. 
Frakes,  71  Ind.,412;  Armstrong  v.  CamUy  78  Ind.  476; 
Odmpton  v.  PriSitt,  88  Ind.  171.  The  demurrer  to  the  third 
paragraph  of  McCuUough's  separate  answer  was  correctly 
sustained. 

Under  the  error  assigned  by  the  appellants  upon  the  over- 
ruling of  their  motion  for  a  new  trial,  it  is  earnestly  insisted 
by  their  counsel  that  the  finding  of  the  court  was  not  sus- 
tained by  sufficient  evidence.  The  first  point  made  by  coun- 
sel in  argument  is,  that  "  the  evidence  does  not  show  that  ap- 
pellee owned  the  land  described  in  the  complaint,"  and  con- 
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veyed  by  her  and  Andrew  B.  Wilcox,  her  husband,  to  Ann 
C,  Allen.  It  is  true  that  no  witness  testified  directly  to  the 
fact  that  the  land  was  the  separate  estate  of  the  appellee,  but 
it  is  apparent  from  the  entire  record  that  such  &ct  was  not  in 
controversy,  and  was  taken  for  granted,  in  the  trial  court. 
The  appellants  admitted  such  &ct  in  the  affirmative  para- 
graphs of  their  answers,  and  they  offered  no  evidence  to  the 
contrary  on  the  trial  of  the  cause.  The  parol  evidence  in  re- 
lation to  the  payment  of  the  purchase-money  to  the  appellee 
tended  to  prove  that  the  land  belonged  to  her,  and  not  to  her 
husband,  nor  to  her  and  her  husband  jointly .«  In  this  state 
of  the  record,  we  can  not  say  that  there  was  no  evidence  be- 
fore the  court  tending  to  prove  that  appellee  owned  the  land 
as  she  alleged,  nor  can  we  reverse  the  judgment  for  the  want 
of  such  evidence. 

Appellants^  counsel  next  insist  that  the  evidence  shows  that 
Ann  C.  Allen  transferred  and  endorsed  to  appellee  the  notes 
of  William  C.  Fleming  for  the  land,  and  thereby  waived  any 
right  to  a  vendor^s  lien,  and  did  not,  by  an  express  agreement, 
retain  such  lien.  Upon  this  point  the  evidence  shows  that 
when  the  appellee  and  her  husband  signed  and  acknowledged 
the  deed  of  the  land  to  Ann  C.  Allen,  and  before  the  deliv- 
ery of  such  deed,  the  said  Ann  C.  Allen  assigned  and  trans- 
ferred to  the  appellee,  on  account  of  the  purchase-money  for 
such  land,  two  promissory  notes  each  in  the  sum  of  $729,  ex- 
ecuted by  one  William  C.  Fleming  to  Ann  C.  Allen,  and  en- 
dorsed a^d  delivered  to  the  appellee,  upon  her  delivery  of  the 
aforesaid  deed.  Did  the  appellee,  by  her  acceptance  of  the 
trsnsfer  of  Fleming's  notes,  waive  her  vendor's  lien  upon  the 
land  as  a  security  for  the  payment  of  the  unpaid  purchase- 
money?  The  notes  were  not  given,  nor  accepted,  in  exchange 
for  the  land ;  they  were  not  commercial  paper,  and  hence  the 
endorsement  and  transfer  thereof  by  Ann  C.  Allen  did  not 
operate  as  a  payment  of  her  debt  to  the  appellee  for  the  pur- 
chase-money of  the  land,  in  the  absence  of  an  express  agree- 
VoL.  99.-32 
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ment  to  that  effect  between  her-  and  Ann  C.  Allen.  The 
vendor^s  lien  upon  the  land  was  an  incident  of  the  debt,  and 
it  continued  in  existence  until  the  debt  shall  be  paid  or  ex- 
tinguished^ unless  it  must  be  said  from  the  evidence  in  the 
record  that  such  lien  has  been  waived  by  the  appellee. 

In  Hiscock  V.  Norton,  42  Mich.  320,  it  is  said :  "  The  gen- 
eral doctrine  relative  to  what  is  understood  as  the  vendor's 
lien  upon  realty  rests  on  the  postulate  that  it  is  not  equitable 
for  one  to  absorb  another's  wealth  without  recompense ;  and 
therefore,  as  between  grantor  and  grantee  the  court  will  in- 
tend that  the  purchased  estate  was  to  be  held  for  the  unpaid 
purchase-moneiy,  unless  circumstances  are  found  which  repel 
the  presumption."  In  the  case  in  hand,  the  suit  for  the  en- 
forcement of  the  vendor's  lien  was  between  the  grantor  and 
the  heirs  at  law  and  administrator  of  the  deceased  grantee  ; 
and,  therefore,  the  appellants  occupy  no  better  or  stronger 
position  than  the  grantee  would  have  done  if  the  suit  had  been 
brought  against  her  in  her  lifetime.  Ordinarily,  no  doubt^ 
the  appellee's  acceptance  of  the  notes  of  William  C.  Flemings 
as  a  security  for  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  would  have  been  equivalent  to  a  waiver  of 
her  vendor's  lien  on  the  land.  But  it  was  competent  for  the 
parties,  we  think,  as  the  appellants'  counsel  concede,  to  agree 
that  appellee's  acceptance  of  the  Fleming  notes  should  not 
be  equivalent  to  a  waiver  of  her  vendor's  lien  on  the  land, 
but  that  the  land  itself,  notwithstanding  her  acceptance  of 
such  notes,  should  continue  to  be  the  security  for  the  unpaid 
purchase-money. 

Upon  this  point,  the  evidence  was  as  follows :  "After  the 
deed  was  signed  and  acknowledged  by  Mrs.  Wilcox  and  Wil- 
cox, there  were  then  two  notes  to  be  transferred  or  assigned 
to  Mrs  Wilcox,  and  either  Mrs.  Wilcox  or  Mr.  Wilcox  (they 
were  all  present)  said  this :  '  Now,  if  Mr.  Fleming  does  not 
pay,  should  not  pay,  these  notes,  what  security  have  we  for 
the  payment  for  our  land?'  Mrs.  Allen  remarked,  that  the 
land  would  be  good  for  it,  and  if  it  was  not,  she  was  good 


NOVEMBER  TERM,  1884.  499 

Lord  d  oLv,  Wilcox. 

anyhow.  The  question  came  up,  when  Mrs.  Allen  went  to 
sign  her  name  on  the  back  of  the  notes,  *  *  *  that  was 
after  the  deed  was  signed.  It  was  delivered  after  the  notes 
were  endorsed;  they  were  all  laid  on  the  table  there,  and 
each  one  took  her  papers." 

Prom  this  evidence  the  court  was  justified  in  finding,  we 
think,  as  it  must  have  done,  that  the  parties,  grantor  and 
grantee,  agreed  at  the  time  of  the  conveyance  of  the  land, 
that  appellee's  acceptance  of  the  Fleming  notes  should  not 
be  a  waiver  of  her  vendor's  lien  on  the  land,  and  that  the 
land  should  be  good  to  her  as  a  security  for  the  payment  of 
the  purchase-money.  At  all  events,  we  can  not  disturb  the 
finding  of  the  court,  on  the  point  under  consideration,  upon 
the  evidence.  Of  course,  the  endorsement  of  the  notes  by 
Ann  C.  Allen,  in  May,  1878,  when  she  was  a  married  wo- 
man, merely  operated  to  transfer  her  title  to  the  notes  and 
did  not  bind  her  as  a  contract,  nor  subject  her  to  the  ordi- 
nary liabilities  of  an  assignor  of  such  paper.  McUhes  v. 
Shank,  94  Ind.  501. 

It  is  also  urged  by  appellants'  counsel,  that  the  evidence 
&ils  to  show  that  the  money  could  not  be  made  out  of  the 
judgment  against  Fleming,  but,  on  the  contrary,  shows  that 
he  still  is  solvent,  unless  compelled  to  sacrifice  his  property. 
Touching  the  solvency  of  Fleming,  there  was  some  con- 
flict in  the  evidence ;  but  there  was  evidence  before  the  court 
tending  to  prove  that  he  was  insolvent,  that  an  execution  on 
the  judgment  had  been  returned  unsatisfied,  and  that  no  dil- 
igence on  the  part  of  appellee  would  have  been  availing  to 
collect  the  money  firom  him.  We  can  not  disturb  the  finding 
of  the  court  upon  the  evidence  on  this  point. 

It  is  ftirther  claimed  by  appellants'  counsel,  that  the  evi- 
dence shows  that  the  account  for  purchase-money  sued  on  had 
been  merged  in  a  judgment  against  Fleming,  and  could  not 
be  the  foundation  of  an  action.  A  careful  examination  of 
the  record  has  not  enabled  us  to  discover  any  evidence  tend- 
ing to  prove  a  merger  of  the  account  for  purchase-money. 
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now  in  suit,  in  any  judgment  against  Fleming  or  any  other 
person. 

We  have  found  no  error,  in  the  record  of  this  cause,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jan.  3, 1885. 


No.  9606. 

Hursh  et  al.  v.  Hursh. 

Time. — Appeal, — Receiver. — An  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver  was  perfected  July  25th,  the  order  having  been  en- 
tered July  16th.    ■ 

Held,  that  the  appeal  was  within  ten  days  as  required  by  section  1231,  B. 
S.  1881. 

Mortgage. — Foreclosure. — Beceiver. — Practice.  — In  a  suit  to  foreclose  a 
mortgage,  a  receiver  is  appointed  on  motion  or  petition  therefor,  and  on 
such  application  the  complaint  can  not  be  questioned  by  demurrer  or 
otherwise.  The  application  may  be  heard  on  affidavits  or  oral  testi- 
mony, and  much  in  the  discretion  of  the  court,  and  an  exception  to 
granting  or  refusing  the  motion  saves  the  question  for  appeal ;  and  er- 
roneous statements  in  such  affidavits  may  be  corrected  by  additional 
affidavits. 

8AMB.—StattUe  Qmstrued.— The  statute,  R.  S.  1881,  section  1222,  warrants 
the  appointment  of  a  receiver  in  a  suit  to  foreclose  a  mortgage,  without 
reference  to  the  solvency  of  the  mortgagor,  when  it  appears  that  the 
mortgaged  property  is  not  sufficient  to  satisfy  the  debt,  and  he  may  be 
authorized  to  take  possession  of  the  land  and  crops  growing  thereon, 
though  the  mortgagor  be  at  the  time  in  possession. 

From  the  Carroll  Circuit  Court. 

W.   C.  Wilson,  J.  H.  Adams,  R.  P.  Davidson  and  /.  C 
Davidson,  for  appellants. 
A.  Parsons,  for  appellee. 

CoLERiCK,  C. — This  is  an  appeal  from  an  order  of  the  Car- 
roll Circuit  Court  appointing  a  receiver.  A  motion  has  been 
made  in  this  court  by  the  appellee  to  dismiss  the  appeal,  be- 
cause the  same  was  not  taken  within  the  time  required  by 
the  statute,  which  provides  that  "  In  all  cases  hereafter  com- 
menced or  now  pending  in  any  of  the  courts  of  this  State, 
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in  which  a  receiver  may  be  appointed  or  refused,  the  party- 
aggrieved  may,  within  ten  days  thereafter,  appeal  from 
the  decision  of  the  court  to  the  Supreme  Court,  without  await- 
ing the  final  determination  of  such  case,"  etc.  Acts  1875,  p. 
117,  section  2;  R.  S.  1881,  section  1231.  The  record  shows 
that  the  order  was  made  on  the  16th  day  of  July,  1881.  The 
record  was  filed  in  this  court  on  the  25th  day  of  July,  1881^ 
which  was  within  ten  days  after  the  making  of  the  order. 
The  appeal  was  taken  in  time,  and,  therefore,  the  motion  to 
dismiss  the  appeal  is  overruled. 

The  action  in  which  the  receiver  was  appointed  was  brought 
by  the  appellee  to  foreclose  a  mortgage  executed  to  him  by 
the  appellant  Philip  Hursh  on  a  farm  in  Tippecanoe  county, 
Indiana,  and  given  to  secure  the  payment  of  the  unpaid  bal- 
ance of  the  purchase-money  for  said  farm.  During  the  pen- 
dency of  the  action,  the  appellee  moved  the  court  for  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  mortgaged 
property  and  secure  the  application  of  the  rents  and  profit* 
arising  therefrom  to  the  payment  of  the  debt  secured  by  the 
mortgage.  In  support  of  this  motion  the  appellee  presented 
affidavits  of  divers  persons,  showing,  or  tending  to  show,  that 
the  value  of  the. property  mortgaged  was  less  than  the  unpaid 
balance  of  the  debt  secured  by  the  mortgage,  and  that  the 
appellant  Philip  Hursh  was  insolvent,  and  was  committing 
irreparable  injury  and  waste  to  the  property;  and  the  appel- 
lants, in  opposition  to  the  motion,  presented  counter-affida- 
vits refuting,  or  tending  to  refute,  the  statements  set  forth  in 
the  affidavits  so  presented  by  the  appellee ;  and,  thereupon,  the 
appellee  was  permitted  by  the  court,  over  the  objection  of  the 
appellants,  to  present  additional  affidavits,  some  by  persons 
who  had  made  counter-affidavits  as  above  referred  to,  and  in 
which  new  affidavits  they  explained  and  qualified  certain  ma- 
terial statements  contained  in  their  former  affidavits,  and  the 
residue  of  the  additional  affidavits,  so  presented,  related  to 
the  alleged  insolvency  of  the  appellant  Philip  Hursh.  Upon 
this  proof  the  court  sustained  the  motion,  and  made  an  order 
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appointing  a  receiver,  as  moved  for.  The  following  is  the 
material  part  of  the  order :  "And  it  is  therefore  ordered,  that 
John  Snyder  be  and  he  is  hereby  appointed  receiver  of  the 
premises  embraced  in  the  mortgage  described  in  the  plain- 
tiff's complaint,  and  he  is  directed  to  take  possession  of  the 
same,  with  the  growing  crops  thereon,  and  to  cultivate  and 
gather  such  crops,  and  to  prevent  any  waste  or  destruction  of 
said  premises.  The  receiver  shall  retain  possession  of  such 
crops  until  the  further  order  of  this  court,  but  he  shall  not 
take  possession  of  the  wheat  crop,  which  has  been  cut  and 
severed  from  the  realty,  and  said  receiver  shall  not  take  pos- 
session of  the /dwelling-house,  barn  and  out-houses  on  said 
premises,  or  tne  orchard  and  grounds  surrounding  the  dwell- 
ing-house, not  exceeding  ten  acres,  but  shall  leave  the  defend- 
ants in  possession  thereof  The  appellants  moved  the  court 
to  modify  the  order  so  is  to  exclude  therefrom  the  growing 
crops  on  said  mortgaged  premises,  which  motion  was  overruled. 
From  the  order  so  made  the  appellants  have  appealed  to  this 
court.  The  questions  presented  for  our  consideration  are  thus 
stated  by  the  appellants  in  their  brief: 

"  1.  The  court  below  erred  in  the  appointment  of  a  re- 
ceiver, because  it  was  not  alleged  in  the  complaint,  nor  estab- 
lished by  the  proof,  that  the  land  covered  by  the  mortgage 
was  inadequate  for  the  payment  of  the  plaintiff's  debt. 

"  2.  The  court  below  erred  in  tfie  appointment  of  a  re- 
ceiver, because  the  insolvency  of  the  defendant  Philip  Hursh 
was  not  established  by  the  proof. 

"  3.  The  court  below  erred  in  the  appointment  of  a  re- 
ceiver, because  it  was  shown  that  the  defendant  Philip  Hursh 
was  in  the  actual  possession  of  the  real  estate  in  controversy 
by  himself,  and  not  by  a  tenant. 

"  4.  The  court  below  erred  in  refusing  to  modify-  the  order 
for  the  appointment  of  a  receiver,  so  as  to  exempt  from  the 
effect  thereof  the  growing  crops  of  the  defendant  on  the  real 
estate  in  his  actual  possession." 


NOVEMBER  TERM,  1884.  503 


_i_ 


Harsh  etoLv,  Hursh. 


We  Will  consider  these  questions  in  the  order  presented  by 
the  appellants : 

First  The  application  for  the  appointment  of  a  receiver  in 
this  case  was  granted  by  the  court,  on  motion  of  the  appellee, 
founded  upon  affidavits  presented  by  him  in  support  thereof. 

The  sufficiency  of  a  complaint  in  an  action  like  this  can 
not  be  assailed  in  this  court  on  an  appeal  from  an  interlocu- 
tory order  merely  of  the  court  below,  appointing,  on  motion, 
a  receiver  to  act  therein  during  the  pendency  of  the  action. 
See  Main  v.  Ointhert,  92  Ind.  180;  Pouder  v.  TaUy  96  Ind. 
330.  In  the  case  first  cited,  it  was  held  by  this  court  that  on 
such  an  appeal  no  question  can  be  presented  as  to  the  suffi- 
-ciency  of  the  complaint,  as  the  pleadings  in  the  action,  and 
the  proceedings  therein,  except  those  which  immediately  led 
to  the  appointment  of  a  receiver,  are  left  open  and  undeter- 
mined, and  consequently  still  within  the  control  of  the  court 
below.  And  in  the  case  last  cited  it  was  said  :  "  The  appel- 
lant offered  to  file  a  demurrer  to  the  appellee's  petition  for  the 
appointment  of  a  receiver,  but  was  not  permitted  to  do  so. 
An  application  for  the  appointment  of  a  receiver  pending  liti- 
gation is  made  upon  petition  or  motion.  Affidavits  and 
counter-affidavits  may  be  filed,  or  oral  testimony  heard,  and 
an  exception  taken  to  the  sustaining  or  the  overruling  of 
such  petition  or  motion  presents  the  question  of  the  correct- 
ness of  the  ruling.  This,  we  think,  is  the  correct  practice." 
Adhering  to  these  decisions,  and  applying  to  this  case  the  rule 
established  by  them  in  this  State,  we  can  not  consider  the  suf- 
ficiency of  the  complaint«  The  affidavits  presented  by  the 
appellee  in  support  of  his  motion  were  offered  for  the  purpose 
of  showing  the  insolvency  of  the  appellant  Philip  Hursh,  and 
that  the  mortgaged  property  was  inadequate  for  the  payment 
•of  the  debt  secured  by  the  mortgage,  and  the  counter-affi- 
davits were  presented  in  contravention  of  the  statements  set 
forth  in  the  affidavits  filed  by  the  appellee,  and  thereby  issues 
which  merely  presented  questions  of  fact  for  the  determina- 
tion of  the  court  below  were  formed.     Upon  questions  of 
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fact  so  presented,  we  can  not  disturb  the  conclusion  reached 
by  the  trial  court.  See  Ponder  v.  TcUe,  supra;  Long  v.  StatCf 
95  Ind.  481,  and  the  cases  there  cited. 

Second.  It  has  been  decided  by  this  court  that  it  is  not  nec- 
essary, on  an  application  for  the  appointment  of  a  receiver  in 
a  case  like  this,  for  the  plaintiff  to  show  the  insolvency  of  the 
mortgagor.  See  Pouder  v.  Tate,  supra,  where  it  was  said ; 
"  It  is  claimed  that  as  the  insolvency  of  the  mortgagor  was 
not  averred  in  the  petition,  the  appointment  of  a  receiver  was 
unauthorized.  This  averment  is  not  essential  where,  in  the 
foreclosure  of  a  mortgage,  the  appointment  of  a  receiver  is 
asked.  In  such  case  it  is  only  required  to  show  that  the  mort* 
gaged  property  is  not  sufficient  to  discharge  the  mortgage 
debt.  Section  1222,  R.  S.  1881,  clause  4.  This  fact  was 
plainly  presented  by  the  appellee's  petition,  and  sufficiently 
sustained  by  affidavits  filed  in  its  support,  to  prevent  this 
court  from  interfering  with  the  action  of  the  trial  court  in 
appointing  a  receiver." 

Third  and  Fourth.  Under  the  sweeping  provisions  of  the 
statute  authorizing  the  appointment  in  this  State  of  a  receiver 
in  cases  like  this — R.  S.  1881,  section  1222 — ^we  think  the 
court  below  possessed  ample  power  to  authorize  the  re- 
ceiver, for  the  purposes  stated  in  the  order  appointing  him^ 
to  take  possession  of  the  mortgaged  property,  as  well  as  the 
crops  growing  thereon,  although  in  the  actual  possession  of 
the  appellants.  The  propriety  of  investing  the  court  with 
such  power  was  purely  a  question  for  the  Legislature  to 
determine.  It  is  our  privilege  and  duty  merely  to  construe 
the  statute  as  enacted. 

It  is  insisted  by  the  appellants  that  the  court  below  erred 
in  permitting  the  appellee  to  present  the  additional  affidavits 
above  referred  to.  We  think  the  court  properly  received  the 
affidavits  of  persons,  explaining  and  correcting  erroneous  as- 
sertions set  forth  in  former  affidavits  by  them  made.  It  was 
proper  for  the  court  to  do  so,  in  justice  to  the  persons  who 
made  the  affidavits,  and  to  the  appellee,  who,  otherwise,  might 
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have  been  prejudiced  in  his  rights  by  the  incorrect  statements 
so  corrected.  The  admission  by  the  court  of  additional  aflB- 
davits  as  to  the  insolvency  of  the  appellant  Philip  Hursh,  if 
materia],  was  a  matter  so  much  "  within  the  discretion  of  the 
trial  court  that  the  appellate  courts  uniformily  refuse  to  in- 
terfere unless  it  clearly  appears  that  there  has  been  an  abuse 
of  discretion  resulting  in  manifest  injury"  to  the  opposite 
party.  Goodwin  v.  State,  96  Ind.  550,  and  the  cases  there 
cited.  It  is  not  apparent  that  any  such  abuse  of  discretion 
occurred  in  this  case.  Nor  was  the  question  as  to  the  insol- 
vency of  Philip  Hursh  of  any  materiality,  as  above  decided, 
and  hence,  even  if  error  was  committed  by  the  court  in  the 
admission  of  the  affidavits,  it  was  a  harmless  one,  that  would 
not  authorize  us  to  reverse  the  judgment  or  order  of  the  court 
below. 

As  there  is  no  error  in  the  record,  the  order  of  the  court 
below  ought  to  be  affirmed. 

Per  Curiam. — The  order  of  the  court  below  is  affirmed, 
at  the  costs  of  the  appellants. 
FUedJan.  9,  1885. 


No.  11,428. 

Foster  t?.  Bringham  et  al. 

Pabties. — Suit  on  BepUvin  Bond. —  Waiver. — Where  a  replevin  bond  is  ex- 
ecuted to  a  sheriff  and  execution  plaintiff  jointly,  and  an  action  thereon 
is  subsequently  brought  by  the  execution  plaintiff  alone,  the  defect  of 
plaintiffs  will  be  waived  by  the  failure  of  defendants  to  demur  therefor. 

Execution. — Sale  of  Mortgaged  CkatteU. — Potttession. — Under  the  statute 
mortgaged  chattels  may  be  levied  upon  and  sold,  subject  to  the  mort- 
gage, to  satisfy  an  execution  against  the  mortgagor.  The  officer  is  en- 
titled to  possession  of  such  chattels,  as  against  the  mortgagee,  for  the 
purpose  of  making  the  sale. 

Assignment  of  Error. — Assignments  of  error,  such  as  "  rendering  judg- 
ment for  the  defendant  on  the  finding,''  and  ^*  not  rendering  judgment 
for  the  plaintiff  for  the  full  value  of  the  corn  replevied,"  are  too  general 
to  present  any  question;  and,  besides,  such  objections  can  not  be  made  for 
the  first  time  in  tho  Supreme  Court. 
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Replevin. — Judgment, — Where  there  is  no  judgment  for  the  return  of  the 
property  replevied,  there  can  be  no  judgment  for  its  value. 

Supreme  Court. — Harmless  Error. — Where  the  facts  are  specially  found 
by  the  trial  court,  and  no  objection  is  made  to  the  finding,  and  it  ap- 
pears that,  upon  the  facts  so  found,  the  judgment  is  clearly  right,  such 
judgment  will  not  be  reversed  for  intermediate  errors. 

From  the  Superior  Court  of  Tippecanoe  County. 

G.  J.  Eaeock,  G.  0.  Behm  and  A.  0.  Behm,  for  appellant. 

J.  jB.  Coffroth  and  T.  A.  Stuart^  for  appellees. 

BiCKNELL,  C.  C. — Moore  mortgaged  corn  to  Bringham  to 
secure  the  payment  of  $700  and  interest.  The  mortgage 
provided  that  the  mortgagor  should  retain  possession  until 
default  in  payment,  and  that,  if  at  any  time  before  the  day  of 
payment,  the  mortgagee  should  "  feel  unsafe  or  insecune,"  he 
might  take  the  corn  and  sell  it  to  satisfy  the  debt.  Before 
the  day  of  payment,  Foster  issued  an  execution  on  a  judg- 
ment he  held  against  Moore,  the  mortgagor,  and  the  corn,  yet 
in  Moore's  possession,  was  taken  under  said  execution  by  the 
sheriff. 

The  mortgagee  brought  replevin  for  the  com  against  the 
sheriff  and  Foster,  and  gave  them  an  undertaking  pursuant 
to  the  statute.  The  coroner  took  the  com  from  the  sheriff 
and  delivered  it  to  the  mortgagee,  who  thereupon  dismissed 
his  replevin  suit.  Upon  that  dismissal  there  was  no  judg- 
ment for  a  return  of  the  com. 

Foster  then  brought  the  present  action  against  Bringham 
and  Murdock,  the  principal  and  surety  in  the  undertaking  in 
replevin. 

It  was  held  in  Walk  v.  Johnson j  16  Ind.  374,  where  the 
undertaking  was  given  to  the  sheriff  alone,  that  in  an  action 
thereon  the  plaintiff  in  the  execution  was  properly  joined 
with  the  sheriff  as  plaintiff  in  the  suit  on  the  undertaking, 
although  not  named  in  the  undertaking. 

Here  the  undertaking  was  given  to  the  plaintiff  in  the  ex- 
ecution and  to  the  sheriff  jointly,  and  the  sheriff  is  not  made 
a  co-plaintiff  in  the  suit  thereon.     If  there  is  any  defect  of 


NOVEMBER  TERM,  1884.  607 

Foster  v.  Bringham  etal, 

plaintifis,  it  is  waived  by  the  failure  of  the  defendants  to  de- 
mur therefor.     R.  S.  1881,  sections  339,  343. 

The  complaint  states  as  a  breach  of  the  undertaking  the 
fiiilure  to  prosecute  the  replevin  suit  with  effect  and  without 
delay,  and  it  seeks  to  include  in  the  damages  the  value  of  the 
corn.     There  are  three  conditions  in  the  undertaking,  viz. : 

1.  To  prosecute  the  replevin  suit  with  effect  and  without 
delay. 

2.  To  return  the  property  upon  a  judgment  for  such  return. 

3.  To  pay  the  amount  recovered  by  the  defendants  in  the 
replevin  suit. 

The  complaint  alleges  a  breach  of  the  first  only  of  these 
conditions.  Mortgaged  chattels  may  be  levied  upon  and  sold, 
subject  to  the  mortgage,  to  satisfy  an  execution  against  the 
mortgagor.  E.  S.  1881,  section  722.  The  oflBcer  holding 
such  an  execution  is  entitled  to  possession  of  the  mortgaged 
chattels  as  against  the  mortgagee,  for  the  purpose  of  making 
such  sale.  R.  S.  1881,  section  751 ;  Sparks  v.  Oompton,  70 
Ind.  393;  Olds  v.  Andrews,  66  Ind.  147. 

The  defendant  Bringham,  the  principal  in  the  undertaking, 
answered  in  two  paragraphs,  to  wit : 

1.  The  general  denial. 

2.  A  special  defence,  alleging  the  execution  of  the  mort- 
gage as  aforesaid,  that  the  mortgage  debt  was  due  and  unpaid, 
and  that  the  mortgaged  property  was  never  of  sufficient  value 
to  pay  the  mortgage  debt.  This  defence  was  pleaded  as  to 
all  except  nominal  damages. 

The  defendant  Murdock,  the  surety  in  the  undertaking,  an- 
swered in  two  paragraphs,  to  wit: 

1.  The  general  denial. 

2.  A  special  defence,  alleging  that  the  costs  in  the  replevin 
suit  were  all  paid  by  Bringham  before  the  commencement  of 
this  suit.  This  defence  was  pleaded  as  to  so  much  only  of 
the  complaint  as  sought  to  recover  damages  for  the  costs  in- 
curred in  said  replevin  suit. 

Murdock  also  filed  a  cross  complaint  against  his  codefend- 
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ant  Bringham,  praying  that  his  rights  as  surety  might  be  pro- 
tected in  the  judgment.  A  demurrer  to  the  second  paragraph 
of  Bringham's  answer  was  overruled.  The  plaintiff  excepted 
and  replied  in  denial  of  said  second  pamgraph.  There  was 
neither  demurrer  nor  reply  to  the  second  paragraph  of  Mur- 
(lock's  answer,  and  there  was  no  answer  to  his  cross  complaint. 

The  court,  at  the  request  of  the  plaintiff,  found  the  facts 
specially  and  stated  conclusions  of  law  thereon.  The  facts 
were  found  as  hereinbefore  stated,  and  the  court  also  found 
that  said  Bringham  had  paid  $17.30  of  the  costs  of  his  said 
replevin  suit,  and  that  $3.80  of  such  costs  remained  unpaid. 
The  court  also  found  that  the  value  of  the  corn  was  only 
$394.06,  the  mortgage  debt  being  $700  and  interest.  The 
court  stated  as  conclusions  of  law,  that  the  undertaking  was 
forfeited  by  reason  of  the  failure  of  the  defendant  Bringham  to 
prosecute  his  replevin  suit  with  effect  and  without  delay,  and 
that  the  only  damages  to  be  recovered  by  the  plaintiff  in  the 
present  suit  had  accrued  by  reason  of  the  failure  of  said  Bring- 
ham to  pay  said  sum  of  $3.80,  part  of  the  costs  aforesaid.  The 
plaintiff  excepted  to  the  conclusions  of  law.  There  was  a  find- 
ing and  judgment  for  the  plaintiff  for  $3.80,  and  he  appealed. 

There  was  no  motion  for  a  new  trial.  The  record  shows 
no  objection  made  below  to  the  judgment,  and  no  motion  to 
modify  or  correct  it.  And  there  is  no  error  assigned  upon  the 
conclusions  of  law.     The  only  errors  assigned  are : 

1.  Overruling  the  demurrer  to  the  second  paragraph  of 
Bringhara's  answer. 

2.  Rendering  judgment  for  the  defendant  on  the  finding. 

3.  Not  rendering  judgment  for  the  plaintiff  for  the  full 
value  of  the  corn  replevied. 

The  second  and  third  specifications  are  too  general  to  pre- 
sent any  question.  McFarland'  v.  McFarland,  40  Ind.  458. 
Whitney  v.  Lehmer,  26  Ind.  503.  And  such  objections  can 
not  be  made  for  the  first  time  in  this  court.  Kissell  v.  An" 
derscm,  73  Ind.  485;  Teal  v.  Spangkr,  72  Ind.  380;  Clayton 
V.  Blough,  93  Ind.  85. 
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As  to  the  second  specification,  it  is  unavailable,  because,  in 
fact,  there  was  no  judgment  rendered  for  the  defendant;  the 
judgment  was  for  the  plaintiff.  And  the  third  specification 
can  not  be  sustained,  because  there  can  be  no  judgment  for 
the  value  of  the  property  in  a  suit  like  this,  where  there  was 
no  judgment  for  a  return.  Thomas  v.  Irmn,  90  Ind.  557. 
As  to  the  first  specification  of  error,  to  wit,  overruling  the 
demurrer  to  the  second  paragraph  of  Bringham's  answer,  the 
judgment  could  not  be  reversed,  even  if  that  deinurrer  ought 
to  have  been  sustained.  No  objection  was  made  to  the  special 
finding  of  the  facts.  Upon  those  facts  the  judgment  was 
clearly  right,  and  it  could  not  be  reversed  for  intermediate 
errors.  Whitworth  v.  Ballard,  56  Ind.  279 ;  Mitchell  v.  John- 
son, 60  Ind.  25 ;  McComaa  v.  Haas,  93  Ind.  276.  The  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Jan.  9, 1885. 
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Vendor  and  Vendee. — Deed, — Covenants, — Breach,— 'Practice, — Damages. — 
New  Trial. — In  an  action  upon  a  covenant  in  a  deed  against  encum- 
brances, no  question  arises  as  to  the  amount  of  the  recovery,  unless  a 
new  trial  is  asked  either  upon  the  ground  that  the  damagefs  assessed  are 
excessive,  or  that  there  was  error  in  the  amount  of  the  recovery. 
'Same. — Encumbrances. — RiymerU. — Recovery. — The  conveyance  of  land  by 
a  deed  with  general  covenants  entitles  the  vendee  to  recover  such  sum 
from  the  vendors  as  he  was  compelled  to  pay  in  extinguishment  of  such 
encumbrance,  unless  the  vendee  assumed  the  payment  of  sucli  encum- 
brance as  a  part  of  the  purchase-money. 

Same. — Mortgage, — Foreclosure. — Sate.—  THile. — Where  land  is  thus  conveyed, 
and  the  same  and  other  land  are  encumbered  by  a  mortgage  which  is 
subsequently  foreclosed  and  the  title  conveyed  thereunder  to  another, 
the  vendee  in  such  conveyance  is  entitled  to  recover  from  the  vendors 
such  reasonable  sum  as  he  has  been  compelled  to  pay  to  extinguish 
such  title  to  his  land. 
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Same. — Instruction. — ExiinguishnieTU  of  Eneumbranec — An  instractioD  to  this 
effect  is  not  faulty  because  it  fails  to  inform  the  jury  that  if  such  title 
is  not  extinguished  by  such  payment,  substantial  damages  can  not  be 
recovered.  If  such  fact  is  deemed  essential  and  not  proved,  the  de- 
fendant should  prepare  and  request  the  proper  instruction. 

Samis. — Affreement. — Evidence. — Bes  Gestx. — Lien. — In  such  case,  an  agree- 
ment made  between  the  purchaser,  at  such  foreclosure  sale,  and  the 
vendee,  in  relation  to  the  conveyance  of  such  land  by  the  former  to  the 
latter,  upon  payment  of  his  proportion  of  the  debt,  is  admissible  in 
evidence  as  part  of  the  transaction  whereby  such  encumbrance  was  ex- 
tinguished. 

Same. — Evidence,  of  Aiummption  of  Encumbrance. — In  such  case,  evidence  that 
the  vendee  was  upon  the  land  before  its  purchase,  knew  for  what  pur- 
poses it  was  specially  adapted,  and  knew  it  was  of  much  greater  value* 
than  the  contract  price,  is  not  admissible  to  show  that  he  assumed  as 
part  consideration  of  the  purchase  the  encumbrance  in  question. 

Sa^^— Statements. — Hearsay. — Statements  made  by  one  of  the  parties  to 
a  controversy,  in  the  absence  of  the  other,  as  to  the  terms  of  their  con- 
tract, are  mere  hearsay  evidence,  and  are  not  admissible  as  against  the 
other  party. 

Same. — Bes  Gestae — Such  statements  made  by  the  defendant  at  the  time 
he  employed  an  attorney  to  remove  the  encumbrance  is  not  a  part  of 
the  res  gestce,  and  is  therefore  not  admissible  to  rebut  such  inference  as 
grows  out  of  such  act. 

Same.  —  Consideration  of  Conveyance.  —  A  memorandum  of  the  various 
amounts  that  composed  the  consideration  of  a  conveyance,  made  by 
one  party  in  the  presence  of  the  other  at  the  time  of  such  conveyance, 
is  admissible  in  evidence  for  the  purpose  of  showing  what  was  the  real 
consideration  of  such  conveyance. 

Same.— jRm8«8ww  of  Tenant. — The  fact  that  the  land  at  the  time  it  was  con- 
veyed was  in  the  possession  of  a  tenant,  and  such  fact  was  not  mentioned 
in  the  deed,  was  not  admissible  in  evidence  for  the  purpose  of  showing 
that  the  vendee  probably  took  the  land  subject  to  the  encumbrance. 

Vrjlctice.— Recalling  Witness.— ^o  error  is  committed  in  refusing  to  allow 
a  party  to  recall  a  witness  to  testify  lo  a  matter  to  which  he  has  already 
testified. 

Same.— Argument  of  Counsel.— Witjiess.—Evidenee.'— The  statement  of  the 
counsel  in  the  closing  argument,  that  a  witness  was  not  disinterested, 
is  not  beyond  the  scope  of  a  legitimate  discussion,  and  where  a  paper, 
the  contents  of  which  were  not  read,  was  admitted  to  have  been  de- 
livered to  the  plaintiff  as  containing  a  statement  of  the  amount  of 
taxes  due  upon  the  land,  a  statement  in  the  closing  argument  that  such 
paper  had  been  delivered  was  not  improper. 

From  the  Tippecanoe  Circuit  Court. 
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-B.  W,  Langdon  and  T,  F.  Gaylord,  for  appellants. 
S.  P,  Baird  and  W.  D.  Wallace^  for  appellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellants for  breach  of  a  covenant  against  encumbrances. 

The  complaint  avers,  in  substance,  that  in  consideration  of 
$9,300  the  appellants,  on  the  2l8t  day  of  September,  1880, 
conveyed  by  warranty  deed  to  the  appellee  the  land  in  the 
complaint  described ;  that  at  the  time  of  such  conveyance  the 
land  was  encumbered  by  a  judgment  in  favor  of  the  estate  of 
John  Purdue,  deceased,  and  that  on  the  2d  day  of  September, 
1882,  said  land,  with  seventy  acres  of  other  land,  a  part  of 
which  was  owned  by  one  William  C.  Wormley,  was  sold  by 
the  sheriff  of  said  county  to  William  C.  Wilson  and  Jay  H. 
Adams  for  $2,315.91,  the  amount  of  principal,  interest  and 
costs  due  upon  said  judgment;  that  on  the  1st  day  of  Sep- 
tember, 1883,  said  Wilson  and  Adams,  in  consideration  of 
$2,586.42,  paid  them  by  said  Wormley,  assigned  said  certifi- 
cate of  purchase  to  one  K.  S.  McMillen,  as  trustee ;  that  on 
the  6th  day  of  September  thereafter,  said  McMillen  received 
from  the  sheriff  of  said  county  a  conveyance  of  all  of  said 
land  in  pursuance  of  said  sale,  and  the  appellee,  on  said  day, 
was  compelled  to,  and  did,  pay  said  Wormley,  in  order  to  re- 
lease his  land  from  said  conveyance,  $2,200.    Wherefore,  etc. 

The  appellants  each  filed  an  answer  of  two  paragraphs. 
The  first  paragraph  of  each  answer  was  a  general  denial,  and 
the  second  averred,  in  substance,  that  in  part  consideration 
of  said  conveyance  the  appellee  agreed  to  purchase  said  land, 
subject  to  the  Purdue  judgment.  A  demurrer  was  overruled 
to  the  second  paragraph  of  each  answer,  and  a  reply  in  denial 
was  filed.  The  issues  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  assessing  his  damages  at  $2,245.10. 
Separate  motions  for  a  new  trial  by  each  appellant  were  over- 
ruled, and  these  rulings  are  assigned  as  error. 

The  first  point  made  by  the  appellants  is,  that  the  evidence 
fails  to  show  that  the  title  acquired  by  McMillen  was  ex- 
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tinguished  by  the  payment  made  by  the  appellee,  and  that  in 
the  absence  of  such  showing  the  appellee  was  not  entitled  to 
recover  anything  more  than  nominal  damages.  We  think  the 
evidence  justified  the  jury  in  finding  that  the  title  acquired 
by  McMillen  to  the  appellee's  land  was  conveyed  by  the  former 
to  the  latter  at  the  time  the  payment  was  made  to  Wormley, 
as  alleged ;  but,  however  this  may  be,  the  record  presents  no 
question  concerning  the  amount  of  the  recovery.  The  ap- 
pellants did  not  ask  a  new  trial  either  on  the  ground  that  the 
damages  assessed  were  excessive,  or  that  there  was  error  in 
the  assessment  of  the  amount  of  recovery,  and  in  the  absence 
of  such  motion  the  record  presents  no  such  question.  Rout 
V.  Menifee,  59  Ind.  525;  Smith  v.  Sfnith,  77  Ind.  80;  Milli- 
lean  V.  Patterson,  91  Ind,  515. 

The  appellants  also  insist  that  the  court  erred  in  charging 
the  jury  that  "  the  deed  of  conveyance  introduced  in  evi- 
dence is  a  warranty  deed,  and  covenants  on  its  fiice  that  the 
property  is  free  from  encumbrances,  except  the  encumbrances 
therein  named,  and  if  the  plaintiff  has  been  compelled  to 
and  has  paid  any  sum  not  exceeding  the  amount  of  the  en- 
cumbrance, interest  and  costs,  to  clear  off  an  encumbrance  not 
named  in  the  deed,  as  charged  in  the  complaint,  he  has  the 
right  to  recover  such  sura  in  this  action,  with  interest  from 
the  time  of  payment  at  the  rate  of  six  per  cent.  j)er  annum, 
unless  as  part  of  the  consideration  of  said  deed  the  plaintiff 
agreed  to  take  said  deed  subject  to  such  encumbrance.^' 

The  principal  objection  urged  to  this  instruction  is,  that  it 
fails  to  inform  the  jury  that  before  substantial  damages  can 
be  recovered  the  outstanding  title  of  McMillen  must  have 
been  extinguished.  Without  conceding  that  the  recovery  of 
such  damages  was  dependent  upon  such  fact,  it  is  enough  to 
say  that  the  undisputed  evidence  in  this  case  upon  such  ques- 
tion justified  the  jury  in  finding  that  such  title  was  conveyed 
to  the  appellee  at  the  time  such  payment  was  made,  and, 
therefore,  the  instruction,  as  applicable  to  the  evidence,  was 
not  erroneous.    Besides,  if  the  appellants  really  believed  there 
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was  any  question  upon  the  evidence  as  to  the  extinguishment 
•of  such  title,  and  deemed  proof  of  such  fact  essential  to  the 
recovery  of  substantial  damages,  they  should  have  prepared 
and  requested  the  proper  instruction.  Reissner  v.  Oxley,  80 
Ind.  680;  Dyer  v.  Dyer,  87  Ind.  13. 

It  is  also  said  that  the  instruction  withdraws  from  the  jury 
the  question  whether  or  not  the  amount  paid  was  fairly  and 
reasonably  necessary  to  remove  the  encumbrance.  We  think 
otherwise.  It  informs  the  jury  that  the  appellee  is  entitled 
to  recover  any  sum  he  was  compelled  to  and  did  pay,  not  ex- 
ceeding the  amount  of  the  encumbrance.  A  payment  he  was 
compelled  to  make  would  seem  to  be  necessary  in  order  to 
remove  the  encumbrance. 

It  is  next  insisted  that  the  court  erred  in  permitting  the 
appellee  to  read  in  evidence  a  written  agreement  made  by 
him,  Wormley  and  McMillen,  in  relation  to  the  redemption 
of  said  land  from  the  sale  upon  the  Purdue  judgment.  Dur- 
ing the  year  of  redemption,  Wormley  purchased  the  certifi- 
cate of  sale  and  then  assigned  it  to  McMillen  under  an  agree- 
ment that  if  the  land  should  not  be  redeemed,  he  should 
take  a  sheriff's  deed,  and  upon  the  payment  of  $2,194.66 
by  the  appellee  to  Wormley,  that  McMillen  should  convey 
by  quitclaim  deed  the  appellee's  land  to  him,  and  quitclaim 
the  residue  to  Wormley.  The  land  was  not  redeemed,  but 
was  conveyed  to  McMillen,  and  thereafter  the  appellee  paid 
to  Wormley  the  amount  of  money  mentioned  in  said  agree- 
ment. The  evidence  also  tended  to  show,  as  we  have  before 
remarked,  that  McMillen  then  conveyed  the  appellee's  land 
to  him,  and  this  agreement  was  admissible  in  evidence  for 
the  purpose  of  showing  that  the  money  paid  to  Wormley 
was  paid  to  remove  such  encumbrance  from  the  appellee's 
land.  It  constituted  a  part  of  the  transaction  whereby  such 
encumbrance  was  extinguished,  and  was,  therefore,  admissi- 
ble to  establish  such  fact. 

The  appellants,  in  support  of  their  affirmative  defence,  called 
Vol.  99.-33 
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witnesses,  and  sought  to  prove  by  them,  that  the  appellee  had 
been  over  the  farm  before  he  purchased  it,  what  he  said  about 
it  being  a  stock  farm,  what  kind  of  farm  it  was ;  that  the  ap- 
pellee knew  it  was  worth  $8,000  more  than  he  agreed  to  pay 
and  the  Purdue  judgment ;  that  he  knew  Levi  Morehouse  was 
not  able  to  pay  the  Purdue  judgment,  and  that  the  land  was 
feirly  worth  $50  per  acre.  These  offers  were  made  while  the 
witnesses  were  being  examined  in  chief,  and  after  some  of 
them  had  testified  that  the  appellee  had  agreed  to  take  the 
land  subject  to  the  Purdue  judgment.  This  proffered  testi- 
mony was  excluded,  and  the  appellants  insist  that  such  ruling 
was  erroneous. 

This  testimony  had  no  tendency,  as  it  seems  to  us,  to  prove 
that  the  appellee  agreed  to  take  the  farm  subject  to  the  Pur- 
due judgment,  and  was,  therefore,  inadmissible  for  such  pur- 
pose. It  is  not  insisted  that  it  could  of  itself  subserve  any 
such  purpose,  but  it  is  contended*  that  it  was  admissible  to 
lend  probability  to  the  testimony  of  the  appellants'  witnesses. 
We  think  otherwise.  The  most  of  it  was  clearly  inadmissi- 
ble for  any  such  purpose.  The  appellee's  acquaintance  with 
the  farm,  its  adaptation  to  stock  raising,  and  his  familiarity 
with  Levi  Morehouse's  financial  condition,  were  circumstances 
entirely  too  remote  to  subserve  any  purpose  as  original  evi- 
dence. The  value  of  the  land  was  a  more  significant  fact,  but 
this,  at  most,  was  a  mere  equivocal  one.  If  the  land — 392 
acres — was  worth  the  price  claimed,  this  fact  showed  that  the 
appellants  were  selling  it  for  about  one-half  of  its  value, 
whether  it  was  sold  for  the  price  named  in  the  deed,  or  for 
such  price  subject  to  the  Purdue  judgment.  In  either  event 
the  value  of  the  land  largely  exceeded  the  contract  price,  and, 
therefore,  its  value  was,  at  most,  a  very  equivocal  circum- 
stance, one  that  could  not,  as  it  seems  to  us,  aid  the  jury  in 
determining  whether  or  not  the  land  was  purchased  subject 
to  the  Purdue  judgment.  At  least  we  can  not  say  that  the 
appellants  were  injured  by  the  exclusion  of  such  testimony^ 
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and,  therefore,  conclude  that  no  error  was  committed  by  the 
ruling. 

The  appellants  also  complain  because  the  court  refused  to 
allow  them  to  prove  that  the  appellee  was  upon  the  farm  in 
1878  for  the  purpose  of  buying  it.  The  appellee  afterwards 
testified  that  he  was  then  upon  the  farm  for  such  purpose,  and 
if  there  was  any  error  in  the  court^s  ruling,  this  testimony 
rendered  it  harmless. 

The  Purdue  judgment  was  rendered  against  Benjamin  More- 
house while  he  owned  the  land,  and  in  1882  the  appellee  in- 
quired of  him  what  he  and  Levi  intended  to  do  about  it,  and 
said  that  Levi  should  pay  it,  and  that  he  would  loan  him  the 
money  for  such  purpose.  This  conversation  was  reported  by 
Benjamin  to  Levi,  and  the  appellants  offered  to  prove  that 
Levi,  in  response,  said  to  Benjamin  that  the  appellee  had  taken 
the  land  subject  to  the  judgment,  and  ia  bound  to  pay  it  him- 
self. This  was  mere  hearsay,  and  was  incompetent.  The 
statement  was  not  made  to  the  appellee,  nor  was  he  bound  by 
it.     The  ruling  was  right. 

After  the  purchase  of  the  farm  by  the  appellee,  the  appel- 
lant Levi  brought  an  action  in  the  appellee's  name  to  set 
aside  the  sale  of  his  land  upon  the  Purdue  judgment,  and 
the  appellee  offered  such  record  in  evidence,  as  well  as  some 
admissions  made  by  said  Levi  as  to  the  employment  of  an 
attorney  to  prosecute  such  action,  to  show  that  he  regarded 
himself  bound  by  his  covenant  to  remove  such  encumbrance. 
This  evidence  was  admissible. 

E.  A.  Greenlee,  Esq.,  was  employed  by  Levi  Morehouse  to 
bring  such  action,  and  the  appellants  called  him  and  offered 
to  prove  by  him  that  when  he  was  employed  said  Levi  said 
to  him  that  he  was  informed  that  he  had  said  the  sale  was 
void,  and  that  he  would  get  it  set  aside  for  $50,  or  charge 
nothing,  to  which  the  witness  assented,  and  thereupon  Levi 
said  to  him  "  that  it  was  the  agreement  of  John  H.  Heath  to 
take  said  land  subject  to  said  judgment,  but  rather  than  have 
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trouble  with  Heath  he  would  employ  witness  on  such  terms." 
This  testimony  was  excluded,  and,  we  think,  properly.  The 
appellee  was  not  bound  by  the  statement  of  Levi  that  he  had 
agreed  to  take  the  land  subject  to  the  Purdue  judgment,  and 
it  was  not  admissible  as  a  part  of  the  res  gesfce.  A  party's 
statement  as  to  his  purpose  in  doing  an  act,  made  at  the  time, 
is  generally  admissible  as  a  part  of  the  res  gestm,  but  a  party 
can  not  narrate  a  past  occurrence  and  thus  render  his  state- 
ment of  such  fact  admissible  against  the  opposite  party. 
Though  made  at  the  time  of  doing  an  act,  it  is  no  part  of  the 
act,  and,  therefore,  is  not  admissible  upon  such  ground. 
1  Whart.  Ev.,  section  261.  The  offer  of  appellants  embraced 
such  statement,  and  was,  therefore,  properly  excluded. 

At  the  date  of  the  deed  the  parties  met  to  consummate  the 
contract,  but  owing  to  some  disagreement  the  purchase  was 
then  broken  off,  the  appellee  claims,  because  he  then  discov- 
ered that  the  "  Grave  heirs ''  owned  a  small  interest  in  the 
land,  and  the  appellants  because  they  wanted  the  appellee  to 
take  the  land  subject  to  the  Purdue  judgment.  The  ap{)el- 
lee,  in  rebuttal,  called  A.  H.  Yount,  Esq.,  in  whoseoffice  the  in- 
terview occurred,  and  he  testified  that  nothing  was  said  about 
the  Purdue  judgment.  *  The  appellants  then  called  Levi 
Morehouse,  and  offered  to  prove  by  him  that  the  parties 
did  not  break  up  the  trade  on  account  of  any  interest  or  title 
of  the  Grave  heirs.  This  was  properly  excluded,  because 
the  witness  was  allowed  to  testify  that  nothing  was  said  in 
that  interview  about  the  Grave  heirs. 

The  appellee  was  permitted  to  read  in  evidence  a  memo- 
randum of  the  amount  of  cash  paid,  and  the  various  sunl^ 
assumed  in  the  purchase  of  the  land.  This  memorandum, 
he  testified,  "  I  made  *  *  *  with  Levi  sitting  at  my  tabk'.'' 
This  was  sufficient  to  render  it  admissible. 

The  appellants  also  offered  to  prove  that  the  land,  at  the 
time  of  the  sale,  was  held  by  one  Cooper  under  an  unexpired 
lease,  and  that  they  informed  the  appellee  of  such  fact.    The 
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ground  upon  which  it  is  insisted  that  this  testimony  was  rele- 
vant is,  that  as  this  lease  constituted  an  encumbrance  subject 
to  which  the  land  was  purchased,  and  as  this  encumbrance 
was  not  mentioned  in  the  deed,  this  fact  lends  probability  to 
the  claim  of  appellants  that  the  appellee  also  took  the  land  sub- 
ject to  the  Purdue  judgment.  This,  by  no  means,  follows. 
Besides,  the  proposition  involves  the  assumption  that  the 
lease  was  not  itself  embraced  within  the  covenant. 

Finally  it  is  insisted  that  the  course  pursued  by  one  of  the 
appellee's  counsel,  in  the  closing  argument  to  the  jury,  is  such 
misconduct  as  to  warrant  the  reversal  of  the  judgment. 

During  the  trial  the  appellant  Levi  J.  Morehouse  testified 
that  a  portion  of  the  land  had  been  sold  for  taxes,  and  that 
he  procured  from  the  treasurer  of  the  county  a  statement  of 
the  amount  that  would  be  required  to  redeem  it.  A  paper 
was  then  handed  him  and  he  was  asked  by  the  appellee  if 
that  was  not  the  statement,  and  if  he  did  not  deliver  it  to 
the  appellee.  He  said  that  such  paper  was  the  statement, 
but  could  not  remember  whether  he  had  delivered  it  to  the 
appellee ;  thought  he  had,  but  afterwards  said  that  he  had  not. 
The  paper  was  not  read  in  evidence.  In  closing  the  argu- 
ment one  of  the  appellee's  counsel  held  a  paper  toward  the  jury 
and  said :  "  He  wanted  them  to  observe  the  paper ;  that  it 
was  the  paper  delivered  by  Mr.  Levi  J.  Morehouse  to  John 
W.  Heath.''  To  this  statement  the  appellants  objected  and 
excepted. 

The  counsel  then  said  "  that  the  jury  would  remember  that 
in  the  testimony  of  Levi  J.  Morehouse  a  certain  paper  rep- 
resenting certain  items  of  tax  was  handed  to  said  Levi,  and 
he  was  asked  if  he  didn't  give  that  to  John  W.  Heath,  and 
he  couldn't  remember,  but  thought  he  did  ;"  that  said  coun- 
sel then  said  that  all  he  wanted  was  to  discuss  the  evidence 
that  was  in,  and  "  this  was  the  paper  shown  Levi  J.  More- 
house, which  he  said  he  couldn't  remember  whether  he  handed 
it  to  Heath  or  not."    To  these  remarks  the  appellants  ob- 
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jected  and  excepted,  and  the  court  said  it  was  not  proper  to 
comment  on  anything  not  in  the  evidence. 

The  counsel  then  said  to  the  jury  that  this  paper  related  to 
the  case,  and  called  their  attention  to  the  fact  that  it  had  been 
excluded,  to  which  appellants  also  objected  and  excepted.  , 

The  counsel  also  said  to  the  jury:  "That  Levi  J.  More- 
house was  not  the  indifferent  party  in  the  negotiations  for  the 
sale  of  this  land,  but  was  anxious  for  the  sale,^'  to  which  the 
appellants  also  objected  and  excepted. 

The  last  statement  of  the  counsel  does  not  appear  to  us  to 
be  an  improper  comment  upon  the  attitude  of  one  of  thepai^ 
ties  to  the  transaction  in  controversy.  It  appears  rather  to 
be  fairly  within  the  range  and  scope  of  a  legitimate  discus- 
sion of  the  questions  in  dispute. 

The  exhibition  of  the  paper,  and  the  statements  of  coun- 
sel concerning  it,  are  subject  to  some  criticism,  but  we  can  not 
see  how  these  things  could  possibly  affect  the  appellants  in- 
juriously. The  mere  exhibition  of  the  paper  could  not  thus 
affect  them,  and  there  was  no  attempt  either  to  comment  upon 
its  delivery  or  upon  its  contents  in  connection  with  any  dis- 
puted feet  in  the  case.  Its  contents  were  not  before  the  jury, 
and,  of  course,  could  tfot  legitimately  be  commented  upon ;  but 
we  can  not  say  that  the  evidence  before  the  jury  did  not  au- 
thorize the  counsel  to  insist  that  such  statement  had  been  de- 
livered ;  if  so,  the  mere  statement  that  the  paper  exhibited  was 
such  statement  in  no  manner  affected  the  appellants  injuriously. 

This  disposes  of  all  the  questions  discussed  by  the  appel- 
lants in  their  brief,  and  as  we  are  of  opinion  that  no  error 
was  committed  against  them,  tne  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at  the 
appellants'  costs. 
Filed  Jan.  23, 1886. 
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No.  11,371. 
EVANSVILLE    AND    TeRBE    HauTE    RaILROAD    COMPANY  

V.  McKee.  JS  SS| 

|M    510 
BAiiiBOADS. — Prmeipal  and  Agent. — Liability  for  Ads  <f  Agent. — Torts. —         (?!LJ^ 
Where  a  railroad  company  employs  an  agent  to  detect,  arrest  and  pros-  jH   j^ 

ecnte  persons  who  unlawfully  obstruct  its  track,  and  the  agent,  acting 
in  the  scope  of  his  employment,  arrests  an  innocent  person,  the  railroad 
company  is  liable  therefor. 

From  the  Knox  Circuit  Court. 

A.  Igkhartf  J.  E.  Iglehart  and  E.  Taylor ^  for  appellant. 
G.  O.  Beily,  W.  C.  Niblack,  W.  B.  Gardiner  and  8.  H. 
Taylor,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  contains, 
ramong  others,  the  following  allegations : 

"  Plaintiff  further  says  that  the  defendant  Dwyer  was  at 
the  day  aforesaid,  and  for  more  than  a  year  prior  thereto  had 
been,  the  agent  and  employee  of  said  railroad  company  for  the 
pujgpose  of  detecting,  arresting  and  prosecuting  all  persons 
wHp  should,  in  any  way,  unlawfully  obstruct  the  railroad 
af(M*esaid  in  said  county.  That  on  the  —  day  of  November, 
1882,  the  railroad  track  aforesaid  was  obstructed  by  some 
person  or  persons  unknown  to  this  plaintiff,  and  without  his 
knowledge,  direction  or  consent,  and  thereupon  said  railroad 
company  directed  the  defendant  Dwyer  to  arrest  the  persons 
who  had  so  obstructed  said  road  and  cause  them  to  be  crimi- 
nally prosecuted  for  such  obstructions  in  the  courts  of  said 
county ;  that  pursuant  to  said  direction  so  received  from  said 
company,  and  in  the  discharge  of  his  authority  as  the  agent 
and  employee  of  said  railroad  company  as  aforesaid,  the  de- 
fendant Dwyer  thereupon  proceeded  to  detect  and  arrest  and 
prosecute  criminally  in  the  courts  of  said  county  the  persoq 
or  persons  who  had  so  obstructed  the  railroad  aforesaid,  and 
in  so  doing  said  Dwyer  assaulted,  arrested  and  falsely  im- 
prisoned plaintiff  at  said  county  on  the  —  day  of  December, 

It 
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1882,  without  any  legal  authority  so  to  do,  upon  the  charge 
made  by  said  Dwyer  against  him,  said  plaintiff,  of  unlawfully 
obstructing  said  railroad  in  said  county  at  the  day  the  same 
was  obstructed,  as  aforesaid,  to  wit,  on  the  —  day  of  Novem- 
ber, 1882;  that  thereupon  said  Dwyer  placed  handcuffs  upon 
his  wrists,  and  in  company  with  others,  in  said  Dwyer's  cm- 
ploy,  by  threats  of  personal  violence  to  him,  said  plaintiff^ 
and  by  catching  hold  of  the  plaintiff's  person,  compelled  the 
plaintiff  to  go  with  him,  said  Dwyer,  from  his  home  in  Knox 
county,  Indiana,  distant  from  Emison's  Station  about  three 
miles,  to  said  station,  in  the  night  over  a  dark  road,  in  the 
woods  where  it  was  cold  and  disagreeable,  at  which  station 
said  Dwyer  compelled  said  plaintiff  to  get  into  a  car  on  said 
railroad  provided  by  said  railroad  company  for  that  purpose, 
and  said  Dwyer  thereupon,  by  means  of  said  car,  carried  said 
plaintiff  upon  said  railroad  a  distance  of  ten  miles,  at  which 
point  said  Dwyer  put  said  plaintiff  off  of  said  car  in  the 
woods,  in  the  middle  of  the  night,  and  in  the  darkest  kind 
of  a  night,  from  which  point  said  plaintiff  was  compelled  to 
and  did  wander  home,  a  distance  of  twelve  miles,  on  foot  as 
best  he  could/' 

The  appellant,  in  support  of  its  assault  upon  the  complaint, 
invokes  the  general  rule,  that  a  principal  is  not  responsible 
for  the  torts  of  an  agent  unless  committed  while  engaged  in 
the  performance  of  duties  within  the  scope  of  his  agency. 
This  general  rule  is  too  well  settled  and  too  firmly  grounded 
in  principle  to  be  the  subject  of  debate,  and  if  this  case  is 
within  it  there  is  no  necessity  for  discussion.  But  whether 
the  case  is  within  the  rule  is  the  question,  and  not  whether 
there  is  such  a  rule  as  that  asserted. 

The  liability  of  the  principal  is  not  affected  by  the  fiwt  that 
the  tort  was  wilfully  committed,  for  it  is  now  firmly  settled 
that  whether  the  wrong  results  from  negligence  or  is  the  prod- 
uct of  wilfulness,  the  principal  is  responsible  if  it  was  com- 
mitted within  the  line  of  the  agent's  duty.  Indiana^  etc.,  R^ 
W.  Co,  V.  Burdge,  94  Ind.  46 ;  Louimillcy  etc.,  R.  R.  Co.  v. 
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Kelly y  92  Ind.  371 ;  8.  C,  47  Am.  R.  149 ;  Tei^e  Haute,  etc., 
R.  R,  Co,  V.  Jackson,  81  Ind.  19;  Am.  Ex,  Co.  v.  PaMet'Son, 
73  Ind.  430;  Pittsburgh,  etc,  R,  R.  Co.y.  Theobald,  51  Ind. 
246;  Indianapolis,  etc.,  R.^  W.  Co,  v.  Anthony,  43  Ind.  183; 
Jefersonville  R.  R.  Co.  v.  Rogers,  38  Ind.  116;  8.  C,  10  Am. 
R.  103;  Stewart  v.  Brooklyn,  etc.,  R.  R.  Co.,  90  N.  Y.  588; 
S.  C,  43  Am.  R.  185 ;  Hoffman  v.  New  York  Cent.,  etc.,  R.  R. 
Co.,  87  N.  Y.  25;  S.  C,  41  Am.  R.  337;  Quigley  v.  antral 
Pacific  R.  R.  Co.,  11  Nev.  350,  vide  p.  364;  Chicago,  etc.,  R. 
R.  Co.  y.  Flexman,  103  111.  546;  S.  C,  42  Am.  R.  33. 

A  principal  is  responsible  for  the  acts  of  the  agent  per- 
formed within  the  line  of  his  duty,  whether  the  particular  act 
was  or  was  not  directly  authorized.  Louisville,  etc.,  R.  R. 
Co.  V.  Kelly,  supra;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Jackson, 
supra;  Am.  Ex.  Co.  v.  Patterson,  supra;  Noblesville,  etc.,  G. 
R.  Co.  V.  Cause,  76  Ind.  142;  S.  C,  40  Am.  R.  224.  In 
speaking  of  a  question  like  the  one  before  us,  the  Court  of 
Appeals  of  New  York  said :  "  It  matters  not  that  he  *^  (the 
agent)  "exceeded  the  powers  conferred  uponhim  by  his  prin- 
cipal, and  that  he  did  an  act  which  the  principal  was  not  au- 
thorized to  do,  so  long  as  he  acted  in  the  line  of  his  duty,  or 
being  engaged  in  the  service  of  the  defendant,  attempted  to 
perform  a  duty  pertaining,  or  which  he  believed  to  pertain 
to  that  service."  Lynch  v.  ^fetropolitan,  etc.,  R.  W.  Co.,  90 
N.  Y.  77  (43  Am.  R.  141).  It  may  be  that  the  statement  we 
have  quoted  needs  some  qualification,  for  we  suppose  that  the 
belief  of  the  agent  would  not  make  the  principal  responsible  if 
it  was  in  fact  not  well  founded,  but  in  the  main  the  statement 
correctly  states  the  law. 

The  rules  we  have  stated  lead  to  the  conclusion  that  the 
principal  is  liable  for  the  tort  of  the  agent,  where  the  particu- 
lar act,  although  wilful  and  not  directly  authorized,  was  within 
the  line  of  the  agent's  duty;  but  if  the  act  was  an  inde- 
pendent one,  and  not  within  the  scope  of  the  agency,  the  per- 
son injured  can  not  compel  the  principal  to  respond  in  dam- 
ages.    It  results  from  these  fundamental  doctrines,  that  where 
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the  principal  confers  a  general  authority  upon  the  agent  to 
make  arrests  for  injuries  to  property,  and  the  agent,  in  ex- 
ercising that  general  authority,  forcibly  and  wrongfully  ar- 
rests an  innocent  person,  the  principal  who  conferred  the 
general  authority  is  liable  for  the  injury  consequent  upon  the 
wrongful  act.  There  are  cases  fully  recognizing  the  princi- 
ple upon  wh^ch  this  conclusion  is  founded.  The  English  stat- 
ute authorizes  the  servants  of  railway  companies  to  make 
arrests  in  certain  cases,  and  it  was  held,  in  Goffv.  Great 
Northern  R.  W,  Co.,  30  L.  J.  C.  L.  148,  that  a  railway  cor- 
poration was  responsible  for  the  tort  of  its  servants  in  arrest- 
ing and  imprisoning  an  innocent  man.  Addison,  in  comment- 
ing upon  the  general  doctrine,  says :  "  In  the  ordinary  course 
of  ai&irs,  the  company  must  determine  whether  they  will  sub- 
mit to  what  they  believe  to  be  an  imposition,  or  use  this 
summary  power  for  their  protection ;  and  as  the  decision 
whether  a  particular  passenger  shall  be  arrested  or  not  must 
be  made  without  delay,  it  must  be  presumed  that  the  officers 
of  the  company  charged  with  the  management  of  traffic  have 
authority  to  determine  whether  passengers  are  to  be  taken  into 
custody  for  this  offence ;  and  if  by  mistake  an  innocent  per- 
son is  apprehended  by  order  of  the  superintendent,  the  com- 
pany will  be  answerable  for  the  wrong  done."  •  2  Addison 
Torts,  section  817. 

This  principle  applies  here,  for  the  question  is  not  as  to 
the  name  or  station  of  the  agent,  but  whether  the  particular 
act  was  within  the  line  of  his  agency.  Where  the  particular 
iict  is  within  the  scope  of  the  agency,  then  it  is,  in  legal  con- 
templation, the  act  of  the  principal,  no  matter  by  what  name 
the  agent  is  designated.  The  material  element  is  tJie  author- 
ity of  the  agent,  and  not  his  mere  name  or  position.  Terrc 
liatite,  etc.,  R.  R.  Co.  v.  McMurray,  98  Ind.  358 ;  Chicaffo, 
etc.,  R.  W.  Co.  v.  Ross,  31  Alb.  L.  J.  8.  In  Chicago  City 
R.  W.  Co.  V.  McMahon,  103  111.  485,  S.  C,  42  Am.  R. 
29,  a  man  was  employed  to  gather  up  evidence  for  the 
company  in  a  pending  action,  and  while  engaged  in  that  ser- 
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vice  offered  a  bribe  to  a  witness,  and  it  was  held  that  his  act 
was  that  of  his  employer.  In  the  course  of  the  opinion  it 
was  said :  "  He  was  empowered  generally  to  perform  that 
duty,  without  special  directions.  That  part  of  the  business  of 
the  company  was  placed  in  his  charge,  with  the  general  au- 
thority to  use  his  judgment  in  its  performance.  His  acts, 
therefore,  were  the  acts  of  the  company  within  the  scope  of 
his  employment.  His  legal  authority,  of  course,  but  extended 
to  lawful  acts.  So  it  is  true  of  all  agencies,  as  they  are  not 
appointed  for  the  purpose  of  committing  wrongs,  or  the  per- 
formance of  illegal  acts,  except  in  rare  cases.  Few  actions 
would  be  maintainable  if  a  recovery  could  be  hafl  only  in 
cases  where  express  authority  is  given,  or  the  agent  required, 
to  commit  the  wrong."  The  case  of  Galveston,  etc,,  R.  W.  Co. 
V.  Donahoe,  56  Texas,  162,  asserts  the  same  general  doctrine 
in  a  very  emphatic  way.  There  the  conductor  caused  the  ar- 
rest of  a  passenger  who  had  offered  in  payment  of  his  fare  what 
the  conductor  supposed  to  be  a  counterfeit  bank  note,  and  it 
was  held  that  the  company  Was  liable.  The  case  of  Lynch  v. 
Metropolitan,  etc.,  R.  W.  Co.,  supra,  holds  that  a  railway  com- 
pany is  liable  to  an  action  for  false  imprisonment,  where  its 
servants  wrongfully  caused  the  arrest  and  imprisonment  of  a 
person  who  was  endeavoring  to  enter  one  of  the  stations  of  the 
company  in  violation  of  its  rules.  The  decision  in  Am.  Ex. 
Co.  V.  Patterson,  supra,  is  fully  in  point  here,  and  really  rules 
the  case.  It  was  there  said  in  speaking  of  the  authority  of 
the  corporation  to  employ  agents  to  make  arrests,  and  of  the 
liability  of  the  corporation  for  the  torts  of  the  person  so  em- 
ployed, that  "  Such  companies  must  be  deemed  to  be  empow- 
ered to  employ  agents  to  do  such  work,  as  much  as  to  accom- 
plish its  ordinary  purposes  and  business.  It  sufficiently  ap- 
pears that  the  defendant  corporation  did  employ,  instigate  and 
procure  the  action  of  Hazen,  as  set  forth.  From  this  it  nec- 
essarily follows  that  the  company  must  be  held  liable  for  any 
trespass  committed  by  her  said  agent  in  the  prosecution  of 
that  employment."    A  corporation,  which  selects  an  agent  and 
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gives  him  charge  of  a  special  department  of  its  affairs,  is  re- 
sponsible for  the  acts  of  the  agent  performed  while  engaged 
in  the  line  of  his  duties,  although  the  particular  act  may  not 
have  been  authorized.  This  responsibility  is  not  confined  to 
acts  rightfully  performed,  but  extends  to  such  as  are  wrong- 
fully done.  The  test  of  i'esponsibility  is  not  whether  the  par- 
ticular act  was  rightfully  done  and  specifically  authorized^ 
but  whether  it  was  within  the  scope  of  the  agent's  authority. 
Where,  as  here,  the  corporation  employs  an  agent  for  the 
purpose  of  arresting  persons  who  do  injury  to  its  property, 
it  is  answerable  for  the  tort  of  the  agent  who  wrongfully  ar- 
rests one  A^o  has  committed  no  offence.  22  Albany  L.  J.  484. 

The  case  of  Helfrich  v.  Williams^  84  Ind.  553,  so  much  re- 
lied on  by  the  appellant,  does  not  antagonize  our  conclusion. 
In  that  case  the  point  decided  was  that  a  complaint  against 
the  principal  was  not  good  unless  it  alleged  that  the  negligent 
act  was  committed  by  the  agent  within  the  line  of  his  duty. 
So  we  hold  here.  We  do  not  hold  the  appellant  responsible 
for  the  tort  of  Dwyer,  simply  because  he  was  its  agent,  but 
we  hold  it  liable  for  the  reason  that  he  committed  the  tort 
while  engaged  in  his  principal's  service,  and  within  the  line 
of  his  duty. 

Dwyer  testified,  among  other  things,  that  "  Mr.  Hepburn, 
superintendent  of  defendant,  directed  me  to  go  and  hunt  up 
any  person  I  found  guilty ;''  and  there  was  other  evidence 
tending  to  show  the  employment.  The  fact  that  the  agent 
arrested  a  person  not  guilty  does  not  relieve  the  principal 
from  liability,  for  the  delegation  of  authority  to  arrest  per- 
sons deemed  guilty  by  the  agent  committed  to  him  a  broad 
general  power,  and,  if  the  agent,  in  attempting  to  exercise 
that  power,  did  another  injury,  the  principal  must  answer  in 
damages.  It  was  not  necessary  for  the  appellee  to  prove  that 
the  injury  resulted  from  a  rightful  attempt  to  exercise  the 
authority  conferred,  for  whether  the  attempt  was  rightftil  or 
wrongful  the  injured  person  may  compel  the  principal  to  re- 
spond in  damages  for  an  illegal  injury  inflicted  in  the  exer- 
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cise  of  the  general  authority.  The  question  is  not  whether 
the  act  of  the  agent  was  a  rightful  exercise  of  the  duty  he 
owed  his  principal,  but  whether  it  was  within  the  general 
line  of  his  employment. 

The  evidence  very  satisfactorily  shows  that  the  arrest  of  the 
appellee  was  made  while  Dwyer  was  engaged  in  the  general 
line  of  his  duty,  for  it  shows  that  he  was  at  the  time  search- 
ing for  persons  who  had  illegally  obstructed,  the  appellant^s 
track.  There  are  facts  from  which  it  may  well  be  inferred 
that  the  arrest  of  McKee  was  not  for  an  independent  crime, 
but  for  an  offence  against  the  corporation.  It  is  sufficient,  if 
the  fects  proved  supply  reasonable  grounds  for  the  necassary 
inferences,  and  here  the  evidence  does  supply  such  grounds. 
It  is  not  necessary  to  make  out  a  case  by  positive  evidence. 
IndianapoliSy  etc.,  R.  B,  Co.  v.  Collingwood,  71  Ind.  476; 
Indianapolis,  etc.,  R.  W.  Co,  v.  Thomas,  84  Ind.  194;  Hedrick 
V.  D.  M.  Osborne  &  Co.,  ante,  p.  143. 

Judgment  affirmed. 

Filed  Jan.  21,  1885. 
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The  Bass  Foundry  and  Machine  Works  v.  Gallen-  """ 
tine  et  al. 

FiXTUBE8.—3/or/pa^€. — F(yredomre.---Purchaser, — Agreement. — The  owner  of 
real  estate  with  a  flouring  mill  thereon,  which  was  subject  to  a  mort- 
gage duly  recorded,  procured  new  machinery  therefor  on  credit,  upon 
agreement  that  title  to  the  machinery  should  not  pass  until  it  was  paid 
for.    The  machinery  was  attached  to  the  realty  as  was  intended. 

Hddy  that  a  purchaser  upon  foreclosure  took  title  to  the  machinery  as 
against  the  vendor  of  it,  notwithstanding  the  contract  and  a  failure  to 
pay  for  it. 

From  the  Marshall  Circuit  Court. 

M.  A.  0.  Packard,  0.  M.  Packard,  W.  H.  Coombs,  R.  C. 
Bdl  and  S.  Morris,  for  appellant. 

A.  C.  Capron,  J.  W,  Parks  and  8.  D.  Parks,  for  appellees. 
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BiCKNELL,  C.  C. — The  firm  of  Gallentine  Brothers  owned 
real  estate  in  Marshall  county,  known  as  the  Sharley  flouring- 
mill,  subject  to  a  mortgage  made  by  them  in  1879  to  secure 
a  part  of  the  purchase-money. 

In  May,  1881,  they  wrote  to  the  Bass  Foundry  and  Ma- 
chine Works,  of  Fort  AVayne,  Indiana,  as  follows : 

"  Please  ship  to  the  undersigned,  at  Bourbon,  Indiana,  one 
middlings  mill  complete,  one  Wolf  &  Hamaker  purifier  No. 
3,  also  one  single  reel  bolting  chest,  cloth,  completc,with  double 
conveyors,  also  two  new  bolting  cloths  to  cloth  two  reels  now 
in  our  mill  with  two  stands  of  elevators,  with  buckets  and 
belts  for  the  same,  also  all  leather  belting  necessary  to  make 
the  change  complete ;  shaftings  and  pulleys.  The  above  de- 
scribed property,  with  labor  of  millwright  to  complete  job, 
is  supposed  to  amount  to  about  one  thousand  dollars.  It  is 
hereby  understood  and  agreed  that  the  title  of  the  above  de- 
scribed property  shall  remain  in  the  Bass  Foundry  and  Ma- 
chine Works  until  the  above  amount  is  paid  in  full,  and  if 
notes  are  given,  until  the  full  amount  of  said  notes  and  in- 
terest thereon  has  been  paid,  said  notes  being  received  not  in 
payment,  but  only  as  evidence  of  indebtedness.  It  is  further 
agreed  by  the  parties,  that,  if  not  paid,  the  said  Bass  F.  &  M. 
Works  are  to  have  peaceable  possession  without  litigation. 

(Signed)     "  Gallextine  Bros." 

This  proposition  was  accepted,  and  in  pursuance  thereof 
said  property  was  delivered  and  was  put  up  and  fastened  to 
the  mill,  and  was  used  as  a  part  thereof. 

Afterwards,  in  1882,  the  aforesaid  mortgage  was  foreclosed, 
and  at  the  foreclosure  sale,  in  July,  1882,  the  land  and  mill 
were  bought  by  the  mortgagee,  who  received  the  sheriff 's  cer- 
tificate of  sale  and  assigned  it  to  Clara  V.  Gallentine,  to  whom 
the  sheriff  made  a  deed  on  the  19th  of  July,  1883.  Clara  V. 
Grallentine  was  the  wife  of  one  of  the  mortgagors. 

On  the  9th  of  August,  1883,  the  said  Bass  Foundry  and 
Machine  Works  commenced  this  action  of  replevin  against 
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said  Clara  V.  Gallentine  and  one  Noggle,  to  recover  the  pos- 
session of  the  machinery  sold  as  aforesaid. 

The  complaint  was  in  two  paragraphs.  The  first  was  in 
the  statutory  form ;  the  second  was  special,  stating  the  sale 
and  delivery  as  aforesaid ;  that  the  machinery  was  never  paid 
for,  and  remained  the  property  of  the  plaintiff;  that  the  de- 
fendants had  possession  of  it,  and  on  demand  had  refused  tp 
deliver  it  to  the  plaintiff,  and  were  unlawfully  detaining  it, 
etc.     The  defendant  Noggles  filed  a  disclaimer. 

The  defendant  Clara  Gallentine  answered  in  three  para- 
graphs, to  wit: 

1.  The  general  denial. 

2.  Alleging  the  mortgage,  foreclosure  and  sale  as  aforesaid, 
and  that  she  purchased  the  certificate  of  sale  and  took  the 
sheriff  ^s  deed  for  the  mortgaged  property,  for  a  valuable  con- 
sideration, and  without  notice  of  said  contract  of  sale,  and 
that  said  machinery  had  been  attached  and  fastened  to  the 
mill,  and  made  part  thereof,  so  that  it  could  not  be  removed 
without  rendering  the  mill  wholly  useless. 

3.  Payment  of  the  plaintiff's  claim  before  5uit  brought. 
The  record  shows  no  reply  to  the  special  defences,  but  the 

cause  having  been  submitted  to  the  court  for  trial,  these  de- 
fences are  regarded  as  denied.  The  court  found  for  the  de- 
fendant; the  plaintiff's  motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  finding.  The  plaintiff 
appealed.  The  only  error  assigned  is,  overruling  the  motion 
for  a  new  trial. 

The  reasons  for  a  new  trial  are  that  the  finding  is  not  sus- 
tained by  sufiScient  evidence,  and  is  contrary  to  the  evidence 
and  contrary  to  law. 

The  only  question  is,  did  the  machinery  become  part  of 
the  realty,  so  that  the  defendant  became  its  owner  under  the 
sheriff's  deed  ? 

Ordinarily,  personal  property,  which  is  made  a  fixture,  be- 
comes a  part  of  the  real  estate  to  which  it  is  affixed,  even 
although  the  annexation  be  made  by  mistake,  or  by  wrongful 
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act.  Seymour  v.  Watson,  5  Blackf.  555 ;  Ricketts  v.  Doirel^ 
55  Ind.  470. 

Machinery  put  into  a  mill  without  any  special  contract  on 
the  part  of  the  owner  of  the  freehold,  and  fastened  thereto 
and  used  therewith,  becomes  a  part  of  the  freehold.  Milli- 
kin  V.  Ai'mstrong,  17  Ind.  456 ;  Bowen  v.  Wood^  35  Ind.  268 ; 
Pea  V.  Pea,  35  Ind.  387;  Kennard  v.  Brough,  64  Ind.  23; 
Hamilton  v.  Huntley,  78  Ind.  521  (41  Am.  R.  593) ;  Sparks 
V.  State  Bank,  7  Blackf.  469. 

But,  as  between  vendor  and  vendee,  where  no  rights  of 
third  persons  intervene,  personal  property,  under  such  an 
agreement  as  is  stated  in  the  complaint,  although  annexed  to 
the  freehold,  so  that  it  would  otherwise  be  a  part  thereof,  re- 
mains the  property  of  the  vendor  until  paid  for.  Frederick 
V.  Devol,  15  Ind.  357;  Yater  v.  Mullen,  24  Ind.  277;  Pea  v. 
Pea,  supra;  Taylor  v.  Watkins,  62  Ind.  511 ;  Griffin  v.  Bans- 
dell,  71  Ind.  440. 

If,  however,  the  vendee  is  not  the  owner  of  the  realty,  but 
IS  a  mere  lessee,  such  a  contract  will  not  bind  the  owner  of 
the  realty,  who  did  not  consent  to  it,  and  has  not  waived  his 
rights.  This  was  decided  in  the  case  of  Hamilton  v.  HurU- 
ley,  supra.  That  was  an  action  to  foreclose  two  mortgages 
on  land  including  a  mill  and  its  appurtenances.  Huntley 
and  others  were  made  defendants,  and  they  filed  a  cross  com- 
plaint, alleging  that  they  had  furnished  machinery  to  Peyton 
Johnson  after  the  execution  of  the  mortgages  and  before  suit 
brought  thereon,  upon  an  agreement  that  the  property^ was 
not  to  be  his  until  the  performance  of  certain  conditions; 
that  these  conditions  were  not  complied  with ;  that  the  prop- 
erty, although  attached  to  and  used  in  the  mill,  still  belonged 
to  them,  and  they  prayed  that  the  same  be  excepted  from  the 
decree  of  foreclosure  and  declared  their  property. 

The  mortgagees  answered,  alleging  that  the  mill  belonged 
to  Minerva  Johnson,  and  that  Peyton  was  only  a  tenant,  and 
that  during  the  tenancy,  without  the  knowledge  or  consent 
of  the  respondents,  he  had  procured  the  machinery  and  fast- 
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ened  it  to  t^e  mill  building,  so  that  the  mill  could  not  be  used 
^vithout  it,  and  that  the  respondents  had  no  notice  of  the 
claim  of  the  cross  complainants.  This  was  held  to  be  a  good 
answer,  and  it  was  held  that  such  a  contract  between  the 
cross  complainants  and  Peyton  Johnson  did  not  bind  the 
mortgagees. 

The  difference  between  the  case  just  cited  and  the  present 
case  is  that  the  Gallentines,  who  made  the  contract  with  the 
appellant,  were,  at  the  date  of  the  contract,  the  owners  of  the 
land  and  mill. 

Undoubtedly,  as  between  them  and  the  appellant,  the  title 
to  the  machinery  remained  in  the  appellant,  and  if  no  superior 
rights  of  third  persons  had  intervened,  the  machinery  might 
have  been  sold  on  execution  as  the  property  of  the  appellant. 
State,  ex  reh,  v.  Bonham,  18  Ind.  231.  But  where  such  ma- 
chinery has  been  made  a  fixture  in  a  mill,  the  rights  of  a 
mortgagee,  purchasing  at  a  foreclosure  sale  under  a  prior  mort- 
gage of  the  mill,  can  not  be  impaired  by  a  contract  made 
during  the  existence  of  the  mortgage,  to  which  he  was  not  a 
party,  and  of  which  he  had  no  notice. 

The  situation  of  such  a  purchaser  is  the  same  as  if  no  such 
contract  existed ;  he  has  the  same  right  to  treat  such  machinery 
as  part  of  the  realty  that  he  would  have  had  in  the  ab- 
sence of  such  a  contract.  The  old  machinery  was  subject  to 
the  mortgage ;  the  mortgagor  could  not  substitute  new  for  old, 
and  compel  the  mortgagee  purchasing  at  the  foreclosure  sale 
to  take  the  mill  in  a  dismantled  condition,  because  of  a  con- 
tract made  by  the  mortgagor  with  some  third  person,  to  which 
the  mortgagee  was  not  a  party,  to  which  he  never  consented, 
and  of  which  he  had  no  notice. 

In  this  case  the  mortgagee  was  the  purchaser  at  the  mort- 
gage sale;  he  assigned  the  certificate  of  sale  to  Clara  V.  Gal- 
lentine, who  took  it  and  the  sheriff  *s  deed  without  any  notice 
of  the  appellant^s  claim,  and  was  a  bona  fide  purchaser  for 
value. 

Vol.  99.-34 
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It  will  be  observed^  also^that  in  this  case  the  appellant  sold 
the  machinery  knowing  it  was  to  be  made  a  fixtufe  in  the 
mill — the  contract  shows  it  was  sold  for  that  very  purpose. 

The  finding  was  sustained  by  the  evidence,  and  was  not 
contrary  to  law.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

FUed  Dec.  17, 18S4. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — In  this  case  the  owner  of  personal  prop- 
erty permitted  it  to  be  made  a  fixture  upon  real  estate  which 
was  already  covered  by  a  mortgage.  The  property  was  ma- 
chinery for  a  flouring-mill.  The  old  machinery  was  torn  away 
and  the  new  machinery,  substituted  therefor,  was  permanently 
affixed  to  the  freehold,  without  the  knowledge  or  consent  of 
the  mortgagee.  The  mortgagee  foreclosed  his  mortgage, 
bought  in.  the  property  at  the  foreclosure  sale,  and  sold  it  to 
the  appellee,  who  was  a  purchaser  for  a  valuable  consideration 
without  notice. 

No  agreement  made  by  the  mortgagor  could  bind  the  mort- 
gagee ;  it  would  be  inequitable  to  compel  the  mortgagee  to 
take  the  mill  in  a  dismantled  condition ;  personal  property,, 
thus  voluntarily  affixed  to  mortgaged  real  estate,  necessarily 
becomes  subject  to  the  mortgage ;  there  is  no  semblance  of 
equity  against  the  mortgagee  in  favor  of  the  party  who  thus 
permits  his  personalty  to  become  real  estate,  having  notice  of 
the  mortgage  by  the  record.  Property,  which  has  thus  be- 
come real  estate,  can  not  be  changed  again  so  as  to  become 
personalty  without  the  consent  of  the  mortgagee. 

Upon  the  foreclosure  of  such  a  mortgage,  and  the  purchase 
by  the  mortgagee  at  the  foreclosure  sale,  he  buys  the  prop- 
erty as  it  stands,  and  not  a  dismantled  mill,  with  its  machin- 
ery and  furniture  gone ;  his  subsequent  sale  of  the  mill  to  a 
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bona  fide  purchaser  for  value,  without  notice,  will  transfer  tlie 
property  as  it  stands.  The  former  owner  of  such  machinery 
is  in  no  better  condition  than  any  other  person  who  volun- 
tarily annexes  a  fixture  to  real  estate  without  consent  of  the 
party  in  interest,  having  notice  of  the  interest.  The  cases 
cited  in  the  principal  opinion  are  decisive. 

The  petition  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled^ 
FUed  AprU  2,  1885. 


No.  11,989. 

City  op  Logansport  v.  Uhl  et  al. 

Watebcoubse. — I^junetum. — MiUa. — ESstappeL — "Vrtiere  the  owner  of  a  wa- 
ter power  stands  by,  and,  not  objecting,  permits  a  citj,  without  first  as- 
sessing and  paying  his  damages,  to  erect  works  for  a  water  supply  by 
drawing  water  from  the  stream  and  thus  diminishing  his  power,  he  cre- 
ates an  equitable  estoppel,  so  that  he  will  not  be  protected  by  injunction, 
but  will  be  left  to  assert  his  rights  at  law. 

Same. — Pleading. — Where,  in  such  case,  the  general  scope  and  prayer  of  the 
complaint  shows  that  it  was  intended  to  obtain  relief  chiefly  by  in- 
junction, it  will,  if  not  sufficient  for  that  purpose,  be  held  bad  on  demurrer, 
without  considering  whether  it  might  be  sufficient  to  warrant  other  relief. 

From  the  Cass  Circuit  Court. 

D.  P.  BaMwin,  D.  D.  Dykeman,  W.  T.  Wihon,  G.  C. 
Taher,  J.  C.  Nelson  and  Q.  A.  Myers,  for  appellant. 

D.  jB.  McConndly  R.  ilagee,  8.  T.  McConnelly  D.  C.  Jus- 
tice and  C  E.  Taber,  for  appellees. 

NiBLACK,  J. — This  was  a  suit  for  an  injunction.  The  com- 
plaint was  filed  on  the  5th  day  of  February,  1883,  and,  by 
amendment,  became  a  complaint  in  two  paragraphs : 

The  first  paragraph  was  as  follows : 

"  Dennis  Uhl  and  Charles  H.  Uhl,  plaintiffs,  complain  of 
the  city  of  Logansport,  and  the  trustees  of  the  water-works 
of  the  city  of  Logansport,  to  wit :    William  H.   Johnson, 
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Thomas  Austin  and  Alfred  U.  McAllister,  and  respectfully 
show  to  the  court  that  the  plaintiffs  are  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  D.  &  C.  H.  Uhl ;  that 
they  are  now,  and  have  been  for  many  years,  engaged  in  the 
business  of  manufacturing  flour  upon  the  banks  of  the  Eel 
river,  in  the  city  of  Logansport,  in  said  county ;  that  as  such 
partners,  and  as  a  part  of  their  partnership  assets,  the  plaintiiFs 
are  the  owners  of  the  following  described  water-powers,  wa- 
ter-rights, mill-races,  mill-dams,  and  real  estate  on  Eel  river 
in  the  said  county  of  Cass,  and  State  of  Indiana,  to  wit : 
The  present  and  existing  dam  across  Eel  river,  opposite  Elm 
street,  and  below  the  covered  wooden  bridge  at  the  end  of 
Bridge  street,  in  the  city,  which  flows  the  water  of  said  river 
back  to  the  foot  of  what  was  formerly  Hamilton  &  Tabor's 
mill-race,  and  now  t)wned  by  the  defendant,  the  city  of  Lo- 
gansport, and  all  the  water-power,  and  water-rights  from 
the  said  Hamilton  &  Taber  mill-race  to  the  mouth  of  Eel 
river,  together  with  a  mill-race  and  all  the  real  estate  be- 
tween Eel  river  and  the  south  side  of  Front  street  in  said 
eity,  from  the  said  dam  to  the  mouth  of  Eel  river,  together 
with  all  the  privileges  and  appurtenances  thereto  belonging. 
vAlso  a  three-acre  tract  of  land  at  the  foot  of  their  said  mill- 
race,  bounded  and  described  as  follows :  Beginning  at  a  stake 
at  the  mouth  of  Eel  river,  the  original  corner  of  three  sec- 
tions of  land  granted  to  Joseph  Barron,  Sr.,  in  Cass  county' ; 
thence  north  along  the  east  line  of  the  said  grant  or  reserva- 
tion, five  (5)  chains  and  forty  (40)  links,  to  a  stone  on  the 
said  line;  thence  south  forty-six  (46)  degrees  west  five 
(5)  chains  arid  thirty-eight  (38)  links  to  a  stone;  thence 
five  (5)  chains  and  fifty  (50)  links  to  the  Wabash  river: 
thence  up  the  said  river,  with  the  meanders  thereof,  to 
the  place  of  beginning,  the  said  lands  being  a  part  of  the 
w^ater-power  on  said  Eel  river;  that  the  plaintiffs  are  the 
owners  in  fee  of  all  the  water-power,  water-privileges,  and 
water-rights  on  Eel  river  from  the  mouth  of  the  said  Ham- 
ilton &  Taber  mill-race  to  the  mouth  of  said  Eel  river;  that 
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they  have  been  the  owners  thereof  for  more  than  twenty- 
years  immediately  past,  and  have  been  in  the  peaceable  en~ 
joyment  of  the  same,  they  and  their  grantors,  for  more  than 
fifty  years ;  that  they  are  the  owners,  except  as  hereinafter 
stated,  of  a  valuable  dam  on  the  said  stream  of  water,  upon 
which  they  have  expended  ten  thousand  dollars ;  that  they 
and  their  grantors  have  constructed  a  mill-race  from  the  said 
dam,  down  and  along  the  said  Eel  river,  upon  their  aforesaid 
lands,  with  head-gates,  at  a  cost  of  the  full  sum  of  ten  thou- 
sand dollars;  that  at  the  mouth  of  the  said  race,  upon  their 
said  real  estate,  the  plaintiffs  have  constructed  large  flouring 
mills,  and  supplied  them  with  valuable  machinery ;  that  they 
have  erected  suitable  and  valuable  houses  for  storing  grain, 
3:5  also  other  necessary  and  suitable  buildings  to  be  used  by 
them  in  their  said  business ;  that  the  said  buildings  cost  the 
plaintiffs,  and  are  of  the  value  of,  thirty  thousand  dollars ; 
that  for  the  past  twenty-five  years  the  plaintiffs  have  used, 
operated  and  enjoyed  the  same  in  the  manufacture  of  flour, 
feed,  and  in  storing  grain  and  other  property ;  that  the  said 
water-power,  improved  as  aforesaid,  together  with  the  mills, 
machinery  and  buildings  thereto  attached,  are  of  the  value 
of  one  hundred  thousand  dollars;  that  the  defendant,  the 
city  of  Logansport,  is  a  growing  manufacturing  city,  and  the 
plaintiffs'  said  water-power,  water-rights,  and  property  afore- 
said, are  within  the  corporate  limits  of  the  said  defendant; 
the  said  city  is  also  a  great  railroad  center,  within  whose  cor- 
porate limits  are  extensive  railroad  offices  and  shops,  in  the 
operation  of  which  great  quantities  of  water  are  used  by  the 
several  railroad  companies  operating  the  same,  all  of  which 
water  is  furnished  and  sold  by  the  said  city,  defendant,  to  the 
said  companies,  through  her  water-works  to  be  hereinafter 
mentioned,  and  for  these  reasons,  the  said  water  is  rapidly 
increasing  in  value,  and  plaintifis  aver  that  they  have  never 
at  any  time  relinquished  any  of  their  rights  to  nor  interests 
in  the  said  water,  water-powers,  water-rights  and  water-priv- 
ileges to  any  person  or  corporation. 
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"  Plaintiffs  further  aver  and  charge  that  since  the  making 
of  the  aforesaid  improvements,  to  wit:  In  the  year  1876  the 
defendant,  the  city  of  Logansport,  purchased  from  Alessrs. 
Cecil  &  Wilson  the  upper  contiguous  water-power,  including 
the  mill,  mill-race,  upper  dam,  and  all  the  privileges  and  the 
appurtenances  to  the  same  belonging,  being  the  same  formerly 
owned  by  Hamilton  &  Taber,  for  the  purpose  of  construct- 
ing and  maintaining,  appurtenant  thereto,  water-works,  os- 
tensibly for  fire  protection,  and  to  supply  citizens  with  pure 
water ;  and  that  in  pursuance  of  the  said  purpose  the  said  de- 
fendant erected  upon  the  lands  purchased  of  Cecil  &  Wilson, 
and  now  is  maintaining  and  operating  her  contemplated  wa- 
ter-works, on  Eel  river  in  the  said  city,  immediately  above 
the  plaintiffs'  aforesaid  property,  consisting  of  a  pump-house, 
with  all  needed  machinery,  deep  wells,  and  water  pipes,  ex- 
tending from  the  said  pump-house  and  wells  into  all  parts  of 
the  said  city  of  Logansport,  by  means  whereof  the  said  de- 
fendant is  daily  and  continuously  drawing  and  diverting  from 
the  said  Eel  river,  above  the  plaintiffs'  said  dam  and  water- 
power,  immense  quantities  of  water,  to  wit, gallons, 

twenty-five  horse-power  per  day,  which  said  water  is  perma- 
nently diverted  from  the  said  Eel  river  and  *ncver  returned 
thereto;  that  the  defendants  are  now,  and  have  been  for  more 
than  five  years  immediately  past,  diverting  each  and  every 
day,  from  the  said  Eel  river,  above  the  plaintiffs'  said  prop- 
erty, fully gallons,  the  same  being  equal  to  twenty-five 

horse-power,  which  said  water  is  sold  to  sundry  and  divers 
citizens  of  the  said  city  of  I»gansport  for  sundr\'  purposes, 
for  which  the  defendant,  the  said  city,  has  received  and  still 
annually  receives  ten  thousand  dollars;  that  the  defendant, 
the  city  of  Logansport,  is  threatening,  and  intends  to  and 
will  maintain  and  operate  said  water-works,  and  permanently 
divert  the  water  of  Eel  river  as  aforesaid  forever ;  that  the 
quantity  of  water  thus  permanently  diverted  from  the  said 
Eel  river  is  yearly  increasing  as  the  said  city  increases  in 
population,  as  manufactories  increase  in  numbers  and  capae- 
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ity,  and  as  the  demands  of  the  citizens  for  water  increase ; 
that  there  is  great  danger  of  the  defendants^  ultimately  and 
before  many  years,  diverting  such  large  quantities  of  water 
from  Eel  river  in  the  manner  aforesaid  as  to  materially  injure 
and  damage  the  plaintiffs'  said  water-power,  and  finally  de- 
stroy it. 

"Plaintiffs  also  aver  that  they  are  preparing  to  use  and 
utilize  part  of  their  said  water  by  selling  or  leasing  all  of  the 
same  not  now  utilized  and  used  by  themselves  to  manufec- 
turers  who  contemplate  erecting  extensive  manufactories  upon 
the  said  property,  and  are  now  intending  and  are  ready  to  do 
so,  but  are  prevented  from  so  doing  by  the  aforesaid  wrong- 
ful acts  of  the  defendants,  to  the  annual  damage  of  the  plain- 
tiffs in  the  sum  of  two  thousand  dollars. 

"  Plaintiffs  also  aver  that  they  have  not,  nor  has  either  of 
them,  nor  has  any  of  their  grantors,  at  any  time,  in  any  man- 
ner, granted  the  defendants,  nor  anybody  else,  in  any  capac- 
ity, their  consent,  permission,  license,  or  privilege  in  any 
manner  or  form,  to  divert  any  water  from  Eel  river  above 
their  aforesaid  property,  nor  has  either  of  the  defendants,  in 
any  manner,  at  any  time,  acquired  the  right  to  divert  water 
from  said  Eel  river  above  the  plaintiffs'  aforesaid  property. 

"  While  the  plaintiffs  hereby  and  at  all  times  deny  the  right 
of  the  defendants  or  anybody  to  divert  water  from  the  said 
Eel  river  without  plaintiffs'  consent,  they  hereby  consent  that 
the  defendants  may,  through  their  said  water-works,  at  times 
of  fire  and  for  the  purpose  of  suppressing  fires,  divert  the  wa- 
ter fi'om  said  river  in  all  needed  quantities  for  said  fire  pur- 
poses. They  do  this  as  citizens  of  Logansport  interested  in 
her  prosperity,  and  willing  thus  to  contribute  to  the  public 
good  in  times  of  public  calamity. 

"  Plaintiffs  also  aver  that  after  the  completion  of  the  said 
works,  the  defendant,  the  city  of  Logansport,  duly  established, 
according  to  law,  a  board  of  three  trustees  of  the  said  water- 
works; that  the  aforesaid  William  H.  Johnson,  Thomas 
Austin  and  Alfred  U.  McAllister  are  the  duly  elected,  quali* 
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fied  and  acting  trustees  of  the  water-works  of  the  city  of 
Logansport  aforesaid,  and  hence  are  made  defendants  of  this^ 
action.  Wherefore  the  plaintiffs  pray  that  upon  the  final  hear- 
ing of  this  cause,  the  defendants,  their  agents  and  their  em- 
ployees be  perpetually  restrained  and  enjoined  from  diverting 
water  from  said  Eel  river,  at  any  time,  except  during  times 
of  fire  for  fire  purposes,  and  that  the  plaintilfe  have  all  other 
proper  relief." 

The  second  paragraph  repeated,  in  a  general  way,  but  more 
in  detail,  the  facts  contained  in  the  first  paragraph,  with  the 
additional  averments  that  the  plaintiffs  never  became  aware  of 
the  extent  of  the  injury  inflicted  upon  them  until  a  short  time 
before  the  commencement  of  this  suit,  and  that  the  city  of 
Logansport  had  never,  by  resolution,  ordinance  or  otherwise, 
fixed  or  determined  the  amount  of  water  it  desired  or  in- 
tended to  divert  from  Eel  river  to  supply  its  water-works, 
so  that  the  plaintiffs  had  been  unable  to  take  the  initiative  to 
have  their  damages  assessed. 

Demurrers  to  both  paragraphs  of  the  complaint  were  sev- 
erally overruled,  and  issues  were  then  formed  upon  them. 

At  the  hearing,  the  circuit  court  made  a  general  finding  for 
the  plaintiffs,  and  decreed  that,  unless  the  city  of  Logansport 
should,  within  the  period  of  one  year  thereafter,  cause  the 
plaintiffs^  damages  to  their  mill  property  to  be  assessed,  the 
defendants  would,  after  the  expiration  of  that  time,  stand  and 
be  enjoined  from  diverting  water  from  Eel  river,  except  for 
the  purpose  of  extinguishing  fires. 

Error  is  first  assigned  upon  the  overruling  of  the  demur- 
rer to  the  first  paragraph  of  the  complaint,  and  in  support  of 
that  assignment  of  error  it  is  argued  that  upon  the  fects  aver- 
red in  that  paragraph  the  appellees  have  been  guilty  of  laches 
in  the  enforcement  of  their  right  to  an  undisturbed  flow  of 
water  in  Eel  river,  and  have  practically  estopped  themselves 
from  all  claim  to  relief  by  injunction  by  their  delay  in  the 
commencement  of  this  action. 

In  response  to  that  argument,  it  is  contended  that  the  ap- 
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pellees'  right  to  an  unobstructed  flow  of  water  in  the  channel 
of  Eel  river,  above  their  mill,  is  one  so  firmly  secured  to 
them  by  the  Constitution  that  it  can  neither  be  abridged  nor 
taken  away  from  them  except  by  proper  proceedings  to  assess 
their  damages,  or  by  the  adverse  use  of  the  water  for  a  period 
of  twenty  years,  and  that  hence  no  laches  can  be  imputed  to 
them  in  consequence  of  their  delay  in  bringing  this  action. 
It  is  also  contended  that  the  paragraph  in  question  is  good  as 
a  complaint  for,  at  least,  nominal  damages,  as  well  as  a  com- 
plaint to  have  the  appellees*  title  quieted.  But  the  paragraph 
made  no  demand,  and  did  not  purport  to  be  a  complaint  for 
damages ;  neither  was  any  question  of  adverse  title  presented 
by  the  facts  it  contained.  The  appellees  and  the  city  of 
Logansport  are  shown  to  be  riparian  proprietors  of  land,  under 
undisputed  titles,  upon  the  same  watercourse.  As  applicable 
to  such  riparian  proprietorships,  Washburn  on  Easements  and 
Servitudes,  at  page  286  (3d  ed.),  says :  "  Now  the  rights  of  a 
riparian  proprietor  of  land,  over  which  there  is  a  flowing 
stream  of  water,  are  to  use  it  for  any  and  all  lawful  purposes, 
while  it  is  passing,  in  its  natural  current,  over  his  land.  But 
the  specific  water  that  may  be  thus  passing  is  not  his  prop- 
erty except  through  its  use ;  nor  has  he  a  right  to  detain  it 
otherwise,  since  the  rights  of  all  riparian  proprietors  upon  any 
stream,  in  respect  to  the  waters  thereof,  are  in  the  eye  of  the 
law,  equal  and  the  same.  The  obligation  of  any  one  of  these 
to  suffer  it  to  flow  to  the  proprietor  below  is  equally  stringent 
and  imperative  as  his  right  was  to  have  it  flow  to  him  from 
the  proprietor  above." 

The  right  of  a  riparian  proprietor  to  have  the  water  in  the 
stream  above  flow  to  him  is  usually  denominated  a  "  natural 
easement,"  but  it  is  not  strictly  an  easement,  since  an  easement 
rests  upon  some  supposed  grant  or  title  by  prescription.  It 
is  rather  a  natural  right  incident,  and  not  appurtenant,  to  the 
land.  It  is,  however,  an  absolute  and  inseparable  incident  to 
the  land,  which  can  only  be  lost  by  grant  or  by  twenty  years 
adverse  possession.     Washb.  supra,  21,  287. 
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The  city  of  Logansport,  by  its  purchase  of  the  upper  mill- 
dam,  mill-race,  water-power  and  appurtenances,  which  had 
formerly  belonged  to  Hamilton  &  Taber,  succeeded  to  all  the 
rights  pertaining  to  an  upper  mill-owner  on  the  same  stream 
with  the  appellees.  Where  two  or  more  owners  of  mill  prop- 
erty upon  the  same  stream  shall  have  severally  occupied  their 
premises  with  hydraulic  works  of  art,  each  has  the  right  to 
make  use  of  the  water  in  a  reasonable  manner,  having  refer- 
ence to  a  like  right  in  the  other  or  others,  and  to  the  rights 
of  other  riparian  proprietors,  and  when  a  question  arises  as 
to  what  ought  to  be  considered  such  a  reasonable  use,  it  be- 
comes a  matter  for  judicial  inquiry. 

Washburn,  referring  to  these  relative  rights  of  mill-own- 
ers, on  page  347,  further  says :  "A  large  proportion  of  the 
cases,  where  conflicting  rights  are  set  up  by  such  mill-owners 
to  the  use  of  water,  will  be  found  to  have  been  determined 
by  the  application  of  this  broad  rule  of  what  is  a  reasonable 
use  in  view  of  the  circumstances  of  each  particular  case. 
What  a  reasonable  use  of  water  may  be,  in  any  given  case, 
depends  upon  the  subject-matter  of  the  use;  the  occasion  and 
manner  of  its  application ;  its  object,  extent,  necessity,  and  du- 
ration ;  and  the  established  usage  of  the  country,  the  size  of 
the  stream,  the  fall  of  water,  its  volume  and  velocity  and 
prospective  rise  and  fall, — all  of  which  are  important  elements 
to  be  taken  into  account  in  determining  the  question."  We 
have  said  this  much  on  the  subject  of  the  rights  of  riparian 
proprietors  and  mill-owners  upon  the  same  stream  to  illustrate 
more  thoroughly,  that  upon  the  facts  stated  in  the  paragraph 
of  complaint  under  consideration,  no  question  of  title  was 
presented,  but  that  the  only  question  which  arose  upon  those 
facts  was  whether  the  city  of  Logansport  had  made,  and  was 
likely  to  continue  to  make,  an  unreasonable,  and  hence  wrong- 
ful, use  of  the  wat^r  flowing  in  Eel  river  above  the  appellees' 
mill-privileges,  which  the  parties  were  and  are  entitled  to  use 
in  common  between  them.     Gould  Waters,  sections  205,  206, 
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207,  208,  209;  Goddard  Easements,  296,  et  seq.;  Angell 
Watercourses,  sections  93a,  444,  et  seq. 

It  has  been  held,  and  often-times  reiterated  by  this  court, 
that  the  suflSciency  of  a  complaint  must  be  judged  of,  and 
issues  upon  it  formed,  with  reference  to  some  particular  theo- 
retical right  of  recovery,  and  that  the  theory  upon  which  a 
pleading  has  been  framed  must  be  determined  from  the  gen- 
eral tenor  and  scope  of  its  averments.  W.  U.  TeL  Co,  v.  Reedy 
96  Ind.  195 ;  Sims  v.  SmitKy  ante,  p.  469. 

The  general  tenor  and  scope  of  the  paragraph  before  us  show 
it  to  be  in  the  nature  of  a  complaint  for  an  injunction,  and  the 
relief  granted  at  the  final  hearing  was  upon  the  theory  that 
the  complaint,  as  a  whole,  constituted  a  complaint  for  an  in- 
junction. The  paragraph,  therefore,  must  be  considered  as 
a  complaint  for  an  injunction,  and  an  injunction  only. 

The  granting  or  refusal  of  an  injunction  rests,  in  each  par- 
ticular case,  in  the  sound  discretion  of  the  court.  An  in- 
junction ought  not,  therefore,  to  be  granted  when  it  would 
be  against  good  conscience,  or  productive  of  great  hardship, 
oppresvsion  or  injustice,  or  of  public  or  private  mischief.  1  High 
Inj.,  section  15;  Goddard,  supra,  368;  Sheldon  v.  Rockwell, 
9  Wis.  158;  Pettibone  v.  LaCrosse,  etc.,  R.  R.  Co.,  14  Wis. 
479;  Cobb  v.  Smith,  16  Wis.  692;  2  Barb.  Ch.  Pr.,  section 
608,  n.  4;  Owen  v.  Field,  12  Allen,  457;  ReddcUl  v.  Bryan, 
14  Md.  444. 

The .  discretion  thus  conferred  in  proceedings  for  an  in- 
junction must,  it  is  true,  be  exercised  according  to  the  rec- 
ognized principles  of  equity  jurisprudence,  but  it  is  never- 
theless a  discretion  to  be  used  in  promoting  the  ends  of 
justice  and  a  sound  public  policy. 

As  regards  the  effect  of  unreasonable  delay  in  bringing 
suits  of  the  class  to  which  this  belongs,  Pomeroy  in  his 
work  on  Equity  Jurisprudence,  states  the  doctrine  to  be, 
"Acquiescence  in  the  wrongful  conduct  of  another  by  which 
one's  rights  are  invaded,  may  often  operate,  upon  the  princi- 
ples of  and  in  analogy  to  estoppel,  to  preclude  the  injured 
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party  from  obtaining  many  distinctively  equitable  remedies  to 
which  he  would  otherwise  be  entitled.  This  form  of  quasi 
estoppel  does  not  cut  oif  the  party's  title,  nor  his  remedy  at 
law;  it  simply  bars  his  right  to  equitable  relief,  and  leaves 
him  to  his  legal  actions  alone/^     Section  817. 

This  doctrine  of  acquiescence  as  a  qimsi  estoppel  is  one  of 
general  application  in  proceedings  to  restrain  the  wrongful 
acts  of  another,  and  to  which  effect  has  been  given  in  numer- 
ous cases  arising  out  of  controversies  concerning  the  use,  or 
right  to  use,  water  in  flowing  streams.  But  to  make  ac- 
quiescence effective  to  such  an  extent,  it  must  necessarily  have 
been  voluntary,  and  with  knowledge  of  the  wrongful  acts 
complained  of,  and  of  their  probably  injurious  consequences. 

High  on  Injunction  states  the  rule  to  be  that  "  One  who 
has  by  his  own  acts  consented  to  or  acquiesced  in  the  use 
of  water  in  a  particular  manner,  will  be  estopped  from  after- 
wards enjoining  its  use  in  that  manner.  Thus,  where  com- 
plainant without  objection  has  stood  by  and  allowed  defend- 
ant to  erect  a  mill  in  violation  of  the  terms  of  his  grant  to 
defendant  of  the  right  to  use  the  water  in  a  particular  manner, 
he  is  by  his  silence  debarred  from  any  relief  against  such  di- 
version of  the  water.  ****** 

"  Upon  similar  principles  it  is  held  that  long  acquiescence 
on  the  part  of  the  proprietors  of  a  water-power  in  a  certain 
measurement  of  water  to  which  defendants  are  entitled,  will 
preclude  the  proprietors  from  obtaining  relief  by  injunction 
against  such  measurement  or  use  of  the  water,  especially 
where  erections  have  been  made  by  defendants  at  considerable 
expense,  which  would  be  almost  a  total  loss  in  case  the  in- 
junction should  be  granted.  So  acquiescence  on  the  part  of 
plaintiffs  in  the  deprivation  of  water,  which  they  afterwards 
seek  to  enjoin,  may  estop  them  from  obtaming  relief  in  equity 
Thus,  where  defendants  were  entitled  by  an  act  of  parliament 
to  use  water  from  plaintiffs'  canal  for  a  particular  purpose,  but 
for  no  other,  and  they  had  been  for  many  years  permitted  by 
plaintiffs  to  use  the  water  for  other  purposes,  and  [who  ?]  then 
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sought  to  enjoin  such  use,  an  interlocutory  injunction  was  re- 
fused, even  though  plaintiffs  had  established  their  right  by 
an  action  and  judgment  at  law.  And  when  it  is  sought  to 
enjoin  defendants  from  keeping  their  dam  closed  in  such  man- 
ner as  to  prevent  the  flow  of  water  to  plaintifl^'smill,  but  plain- 
tiff has  delayed  proceedings  for  a  period  of  more  than  three 
years  after  the  erection  of  the  dam,  he  will  not  be  allowed  an 
injunction.  And  the  fact  that  the  damages  sustained  may  be 
recovered  at  law  affords  additional  ground  for  refusing  equit- 
able relief  in  such  case.^^     1  High  Inj.,  sections  884,  885.    ^ 

In  the  case  of  Attoimey  General  v.  New  Yorky  etc,,  R.  R.  Co., 
24  N.  J.  Eq.  49,  it  was  held  that  where  the  construction  of  an 
important  public  work  has  been  permitted  to  proceed  almost 
to  completion,  in  full  view  of  all  the  parties  who  could  be 
affected  by  its  construction,  and  large  expenditures  have  been 
made,  and  liabilities  incurred,  and  no  action  is  taken  to  pre- 
vent the  progress  of  the  work  for  more  than  fourteen  months, 
a  court  of  chancery  would  not  enjoin  the  further  prosecution 
of  the  work. 

In  the  case  of  Traphagen  v.  Jersey  City,  29  N.  J.  Eq. 
206,  it  was  further  held  that  where  a  suitor  seeks  to  have  a 
public  improvement  enjoined,  he  must  not  only  show  that 
some  right  secured  to  him  has  been  violated,  and  that  he  has 
no  other  adequate  remedy,  but  he  must  also  apply  promptly, 
and  that  where,  by  his  laches,  he  has  made  it  impossible  for 
the  court  to  enjoin  his  adversary  without  inflicting  great  in- 
jury upon  him,  an  injunction  will  be  refused,  and  he  will  be 
left  to  pursue  his  ordinary  remedy  at  law.  A  similar  doctrine 
was  announced  in  the  cases  of  State  v.  Paterson,  40  N.  J.  L. 
244,  and  Rettinger  v.  Passaic,  45  N.  J.  L.  146.  Kerr  on  In- 
junctions (star  p.  201)  declares  that  "  Parties  who,  possessing 
full  knowledge  of  their  rights,  have  lain  by,  and  by  their  con- 
duct have  encouraged  others  to  expend  moneys  or  alter  their 
condition  in  contravention  of  the  rights  for  which  they  con- 
tend, can  not  call  upon  the  court  for  its  summary  interference." 

This  doctrine  has  been  recognized  by  this  court  in  general 
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terms  by  the  cases  of  Palmer  v.  Stumph,  29  Ind.  329,  HeUenr- 
kamp  V.  City  of  Lafayette,  30  Ind.  192,  and  City  of  Lafayette 
V.  Fowler  J  34  Ind.  140.  See,  also,  the  case  of  Bicketts  v. 
Spraker,  77  Ind.  371,  and  the  authorities  there  cited. 

In  commenting,  however,  upon  the  first  three  of  these  last 
named  cases,  it  is  insisted  by  the  appellees  that  they  are  in 
principle,  and  hence  in  legal  effect,  overruled  by  the  more 
recent  case  of  Cox  v.  Loui»ville,  etc.,  R,  R.  Co.,  48  Ind.  178, 
in  which  it  was  held  that  a  land-owner,  abutting  upon  a  street 
in  the  city  of  Lafayette,  was  entitled  to  an  injunction  against 
a  railroad  company,  to  restrain  it  from  the  use  of  the  street 
until  his  damages  were  assessed  and  paid,  where  the  applica- 
tion was  made  many  years  after  the  appropriation  of  the 
street  and  the  construction  of  the  company's  line  of  road. 
But  in  that  case  no  question  was  made  upon  the  delay  in 
bringing  the  suit,  and  nothing  was  either  said  or  decided 
touching  the  effect  of  Cox's  long  acquiescence  in  the  wrong- 
ful acts  of  which  he  complained.  The  case  was  made  to  turn 
upon  another  and  wholly  different  question.  It  is  only  fair 
to  assume  that  if  Cox's  acquiescence  had  been  interposed  as 
an  objection,  it  would  have  been  held  that  his  application 
came  too  late.  It  is  further  insisted  that,  under  our  code,  the 
question  of  the  plaintiff's  unreasonable  delay  in  the  com- 
mencement of  his  action  can  not  be  raised  by  a  demurrer  to 
the  complaint,  and  the  case  of  Harper  v.  Terry,  70  Ind.  264, 
is  relied  upon  as  sustaining  that  construction  of  the  code.  In 
that  case,  it  was  reaffirmed  that  where  lapse  of  time  is  relied 
on  as  a  defence  to  an  action,  it  must  generally,  under  our 
code  of  procedure,  be  pleaded  as  a  defence,  and  be  based  upon 
some  statute  limiting  the  action.  That  is  undoubtedly  the 
proper  construction  of  the  code  when  lapse  of  time  is  relied 
upon  in  an  ordinary  action  as  a  defence,  but  the  enforcement  of 
a  right  by  injunction  constitutes  what  is  known  as  an  ^'  extra- 
ordinary remedy,"  and  the  rules  governing  ordinary  civil  ac- 
tions are  not  in  all  respects  applicable.  In  a  case  like  this, 
lapse  of  time  is  neither  technically  nor  in  any  proper  sense  a 
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matter  of  defence.  It  is  of  the  essence  of  the  application, 
that  it  has  been  made  within  proper  time^  and  when  it  is 
shown  upon  the  face  of  the  complaint  that  there  has  been 
unreasonable  delay,  advantage  may  be  taken  of  that  infirmity 
in  the  application  by  demurrer. 

It  is  further  insisted  that  as  the  right  of  the  appellees  to 
have  their  damages  assessed  before  any  water  could  be 
lawfully  diverted  from  the  channel  of  Eel  river,  was  a  right 
reserved  to  them  by  the  Constitution,  it  was  one  which 
could  not  have  been  impaired  by  any  lapse  of  time  less  than 
twenty  years,  and  that,  in  consequence,  the  doctrine  of  the 
text-writers  and  decided  cases  on  the  subject  of  acquiescence 
in  the  deprivation  of  ordinary  property  rights,  to  which  we 
have  referred,  has  no  applidttion  to  this  or  any  similar  case. 

Any  merely  personal  right  reserved  by  the  Constitution 
may  be  as  readily  waived  as  any  other  well  recognized  right. 
Every  suitor  is  entitled  under  the  Constitution  to  a  speedy 
trial,  but  it  is  a  right  which  may  be  waived  by  asking  for  and 
obtaining  a  continuance  of  his  cause.  In  all  criminal  prose- 
cutions, the  accused  has  a  constitutional  right  to  a  public  trial 
by  an  impartial  jury  in  the  county  in  which  the  offence  with 
which  he  is  charged  may  have  been  committed,  and  yet  he 
might  consent  to  a  secret  trial  and  to  be  tried  by  a  jury  en- 
tertaining prejudices  against  him.  A  failure  to  object  to  a 
juror,  at  the  proper  time,  on  account  of  his  partiality,  operates 
as  a  waiver  of  the  accused's  right  to  complain  that  the  juror 
was  not  impartial.  Adams  v.  State,  ante,  p.  244;  Murphy  v. 
Staie,  97  Ind.  579. 

The  applying  for  and  obtaining  of  a  change  of  venue  amount 
to  a  waiver  of  the  right  to  be  tried  in  the  county  in  which 
the  offence  was  committed.     Butler  v.  State,  97  Ind.  378. 

The  accused  may  also  waive  his  right  to  be  furnished  with 
a  copy  of  the  charge  against  him  by  failing  to  demand  that 
he  be  supplied  with  a  copy.  He  may  waive  his  right  to  have 
the  witnesses  meet  him  face  to  face  by  consenting  that  their 
depositions  may  be  taken  and  read  at  the  trial.     After  a  ver- 
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diet  has  been  rendered  against  him,  he  may  waive  his  right 
not  to  be  again  put  in  jeopardy  for  the  same  offence  by  mov- 
ing for  and  obtaining  a  new  trial.  On  what  theory,  there- 
fore, can  it  be  maintained  that  the  right  of  the  appellees  to 
have  their  damages  assessed  before  any  injury  was  inflicted 
upon  them  may  not  be  as  readily  waived  as  those  guaranteed 
to  a  person  under  a  prosecution  involving  perhaps  his  life  or 
his  liberty?  We  know  of  none,  and  accordingly  hold  that  the 
appellee's  right  to  purely  equitable  relief  was  one  which  was 
liable,  from  the  first  infringement,  to  be  lost  by  unreasonable 
delay  in  its  enforcement. 

Upon  the  facts  stated,  to  which  we  are  required  to  give  a 
construction,  the  appellees  have  been,  and  are  likely  hereafter 
to  be,  injured  by  the  diversion  \>f  water  by  the  appellants 
from  the  channel  of  river  above  them.  This  right  of  a 
riparian  proprietor  or  mill-owner  to  have  the  water  flow  to 
him  from  the  stream  above  i^  one  which  may  be  taken  into 
account  in  the  assessment  of  damages  to  real  estate  to  which  it 
is  incident.    Washb.  aupra^  446 ;  Gould  Waters,  section  245. 

The  appellees  might,  therefore,  at  the  proper  time,  have 
eaused  the  city  of  Logansport  to  be  enjoined  from  diverting 
water  from  their  mills  until  their  damages  were  assessed  and 
paid.  Sidener  v.  Norristown,  etc.,  Turnpike  Go,,  23  Ind.  623 ; 
Cox  V.  Louisville,  etc.,  R.  R.  Co.,  supra,  and  authorities  there 
cited.  How  long  this  equitable  remedy  remained  open  to 
them  we  need  not  now  inquire,  since  such  an  inquiry  is  not 
necessarily  involved  in  the  decision  of  this  cause.  The  in- 
ference is  plain  that  the  appellees  had  knowledge  of  every 
step  taken  by  the  city  of  Logansport  looking  to  the  erection 
and  maintenance  of  its  water-works,  and  of  the  consequent 
diversion  of  water  which  was  likely  to  ensue.  With  this 
knowledge,  no  resistance  seems  to  have  been  made.  This  jus- 
tifies the  conclusion  that  the  acquiescence  of  the  appellees  in 
all  that  was  done  pertaining  to  the  water-works  was,  in  all 
respects,  a  voluntary  acquiescence,  and  has  been  for  a  length 
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of  time  and  under  circumstances  which  u^tterly  preclude  any 
claim  to  equitable  relief  by  injunction.  Nothing,  therefore, 
of  a  remedial  character  remains  to  the  appellees  except  their 
right  to  compensation  for  damages  presumably  already  and 
hereafter  to  be  sustained. 

This  right  to  compensation  may  be  enforced  either  by  ac- 
tions for  damages  or  by  causing  their  damages  to  be  assessed 
under  section  909,  R.  S.  1881,  which,  in  its  general  scope  and 
spirit,  extends  to  both  lands  and  water  taken  for  water-works 
under  the  right  of  eminent  domain.  As  to  the  measure  of 
damages  in  a  case  like  this,  reference  is  made  to  the  case  of 
Cowdrey  v.  Inhabitants  of  WoburUy  136  Mass.  409. 

The  following  cases  are  also  cited  as  having  a  bearing  on 
some  of  the  questions  discussed  in  this  opinion  :  Goodin  v. 
GineinnMiy  etc.,  GanaJ  Oo.,  18  Ohio  St.  169;  Birmingham 
Canal  Oo.  v.  Lloyd,  18  Vesey  Jr.  514;  Rochdale  Canal  Co. 
V.  Kivg,  2  Sim.  N.  S.  78;  Thomas  v.  Woodman,  23  Kan.  217 
(33  Am.  R.  156);  Burden  v.  Stdn,  27  Ala.  104;  Morris,  etc., 
R.  R.  Oo.  V.  Prudden,  20  N.  J.  Eq.  530 ;  Jones  v.  (Xty  of  New- 
ark, 3  Stockton,  452 ;  Bowman  v.  Wathen,  42  U.  S.  S;  C. 
(1  How.)  189 ;  Blanchard  v.  Doering,  23  Wis.  200 ;  Me- 
Quiddy  v.  Ware,  20  Wall.  14;  Haight  v.  Price,  21  N.  Y. 
241 ;  City  of  Logansport  v.  LaRose,  ante,  p.  117. 

No  argument  has  been  submitted  upon  the  sufficiency  of 
the  second  paragraph  of  the  complaint.  We,  consequently, 
make  no  formal  ruling  upon  its  sufficiency. 

As  the  judgment  appealed  from  seemingly  rests  upon  both 
paragraphs,  it  will  in  any  event  have  to  be  reversed  for  error 
in  overruling  the  demurrer  to  the  first  paragraph. 

If  the  circuit  court  shall  be  called  upon  to  reconsider  the 
question  of  the  sufficiency  of  the  second  paragraph,  it  will 
keep  in  view  the  principles  and  conclusions  herein  above  an- 
nounced. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
VoL.  99.-35 
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manded  for  further  proceedings  not  inconsistent  with  this 
opinion. 
Filed  Feb.  19. 1886. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — There  were  two  trials  of  this  cause  in  the 
circuit  court^  the  first  resulting^  as  did  the  second^  in  a  find- 
ing and  judgment  in  fiivor  of  the  appellees. 

After  the  first  judgment  was  entered,  the  appellants  asked 
for,  and  as  an  alleged  matter  of  right,  and  over  the  objection 
of  the  appellees,  obtained,  an  order  setting  it  aside  and  grant- 
ing a  new  trial  in  the  cause,  upon  the  theory  that  the  proceed- 
ing was,  in  its  main  features,  an  action  to  quiet  title  to  real 
estate. 

Upon  the  completion  of  this  appeal,  the  appellees  assigned 
cross  errors  upon  the  decision  of  the  circuit  court  thus  setting 
aside  the  first  judgment  and  granting  a  new  trial. 

Accompanying  their  petition  for  a  rehearing,  the  appellees 
have  submitted  an  argument  elaborately  repeating  and  earnestly 
emphasizing  their  original  assumption  that  this  was  primarily 
an  action  to  quiet  title,  and  only  incidentally  for  an  injunction. 
They  claim,  in  connection  with  other  arguments,  that  as  the 
appellants  participated  in  the  first  trial,  and  obtained  a  new 
trial  as  an  alleged  matter  of  right  on  that  theory,  they  are 
now  precluded  from  asserting  that  the  action  was  not  to  quiet 
title,  and  that  we  are  hence  constrained  to  consider  it  here  as 
an  action  prosecuted  for  the  principal  purpose  of  quieting  title. 
But  it  is  by  the  general  tenor  and  scope  of  the  pleadings,  and 
not  by  what  may  have  been  said  or  done  at  the  trial,  that  the 
real  nature  of  the  action  must  be  determined.  See  W,  U. 
Tel.  Co.  V.  Reed,  supra,  and  Sims  v.  Smith,  supra. 

For  the  reasons  given  at  the  former  hearing,  we  adhere, 
with  unabated  confidence,  to  the  conclusion  then  reached,  that 
this  was  simply  and  only  a  suit  for  an  injunction,  and  not,  in 
any  just  or  proper  sense,  an  action  to  quiet  title  to  real  estate. 
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The  appellees^  conceding  our  possible  adherence  to  our 
former  conclusion  that  this  was  not  an  action  to  quiet  title, 
contend,  with  apparently  much  confidence,  that  our  theory  as 
to  the  essential  nature  of  this  action  leads  us,  inevitably,  to 
a  reversal  of  the  judgment  last  rendered,  and  of  the  orlier 
granting  a  new  trial  as  a  supposed  matter  of  right,  and  to  an 
affirmance  of  the  first  judgment.  When,  however,  a  judg- 
ment is  reversed  for  error  intervening,  the  reversal  extends 
back  to  and  includes  the  first  available  error  in  the  proceed- 
ings below.  In  this  case  the  first  error  with  which  we  were 
confronted  was  the  overruling  of  the  demurrer  to  the  first 
paragraph  of  the  complaint,  and  to  reach  that  error  all  sub- 
sequent proceedings  had  to  be  annulled  and  set  aside. 

It  is  further  contended  that  upon  the  facts  averred  it  ought 
not  to  have  been  inferred  that  the  appellees  had  notice,  for 
any  considerable  length  of  time  before  the  commencement  of 
this  suit,  of  the  great  and  increasing  amount  of  water  which 
the  appellants  intended  to  use,  and  were  likely  to  divert  from 
the  channel  of  Eel  river,  and  that  hence  we  erred  in  holding 
that  the  appellees  had  acquiesced  for  an  unreasonable  time  in 
the  diversion  of  the  water  complained  of  before  commencing 
this  proceeding  for  relief. 

This  argument  is  based,  seemingly,  upon  a  confusion  of 
some  of  the  facts  testified  to  at  the  trial,  with  the  averments 
of  the  first  paragraph  of  the  complaint.  As  has  been  stated, 
that  paragraph  charged  that  at  the  time  it  was  filed  the  ap- 
pellants were,  and  for  more  than  five  years  then  last  past  had 
been,  daily  and  continuously,  diverting  large  quantities  of 
water  from  Eel  river,  equal  in  force  to  twenty-five  horse- 
power, and  it  was  from  that  allegation  that  our  inference  as 
to  the  fatal  acquiescence  of  the  appellees  was  drawn. 

The  petition  for  a  rehearing  is  overruled. 
Filed  April  4, 18S5. 
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No.  11,222. 

Dessar  et  al.  v.  Field. 

Bill  of  Sale. — Assignment  for  Benefit  of  Creditors, — Fraud. — A  writing,  by 
^  1^'  which    an  insolvent  merchant  transfers  his  entire  stock  in  trade  and 

*^   ^  notes  and  accounts  to  a  creditor,  providing  that  when  turned  into  monej 

1^  M^l  ^"^  proceeds  beyond  satisfying  the  creditor  shall  be  paid  to  the  mer- 

1  chant,  is  not  an  assignment  under  the  statute,  but  is  a  bill  of  sale,  and 

is  not  fraudulent  in  law. 

From  the  Owen  Circuit  Court. 

N.  Morris,  L,  Newberger,  D.  E.  Beem  and  W,  Htckaniy  for 
appellants. 

S,  O.  Pickens,  W.  IL  Pickens  and  J.  if.  Fowler,  for  appellee. 

ZoLLARS,  J. — Appellee,  Field,  was  engaged  in  merchan- 
dising, and,  not  having  sufficient  credit,  was  allowed  to  bay 
goods  on  the  credit  and  in  the  name  of  Thomas  A.  McNaught. 
This  arrangement  continued  until  the  liability  of  McNaught 
amounted  to  near  $6,000,  wheii  Field  turned  over  to  him  and 
put  him  in  possession  of  his  stock  of  goods,  store  fixtures, 
notes  and  book  accounts.  This  was  done  at  a  time  when 
Field  was  insolvent.  Appellants  were  creditors  of  Field 
when  the  transfer  was  made.  In  this  action,  they  seek  to 
attack  and  overthrow  the  transfer  to  McNaught,  as  fraudu- 
lent and  void  as  to  them. 

It  is  not  insisted  that  there  was  fraud  in  fact,  but  it  is 
claimed  that  the  written  instrument,  by  w^hich  the  transfer 
was  made,  was  and  is  fraudulent  and  void  in  law.  The  por- 
tion of  the  written  instrument  necessary  to  be  noticed  is  as 
follows :  "  This  agreement  is  to  the  following  effect,  to  wit : 
Whereas,  T.  M.  Field,  in  his  business,  has  contracted  in- 
debtedness in  the  name  of  T.  A.  McNaught,  and  for  which 
said  McNaught  is  liable  to  the  creditors,  said  indebtedness 
amounting  to  something  near  six  thousand  dollars  or  more ; 
and  whereas,  judgments  have  been  taken  on  a  large  part  of 
said  indebtedness,  and  creditors  are  pressing  their  claims  for 
collection ;  and  whereas,  said  indebtedness,  as  between  said 
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Field  and  said  McNaught,  is  the  indebtedness  of  said  Field, 
contracted  as  aforesaid  in  the  name  of  said  McNaught :  Now, 
therefore,  to  adjust  said  indebtedness  as  between  said  Field 
and  said  McNaught,  said  Field  has  this  day  sold  and  trans- 
ferred to  said  McNaught,  all  his  right,  title,  interest,  and 
claim  in  and  to  his  dry  goods  store,  consisting  of  dry  goods, 
clothing,  boots  and  shoes,  notions,  and  the  tailoring  business, 
and  his  entire  stock  of  goods  of  every  description,  *  *  * 
and  also  all  the  notes  and  book  accounts  of  said  Field,  which 
he  hereby  agrees  to  assign  and  transfer  to  said  McNaught. 
And  in  consideration  of  said  goods,  notes  and  accounts,  so 
sold,  delivered,  assigned  and  transferred  as  aforesaid,  said 
McNaught  assumes  to  pay  said  indebtedness  so  contracted  as 
aforesaid  by  said  Field  for  the  use  and  benefit  of  said  Field, 
and  in  the  name  of  said  McNaught;  and  as  between  said 
Field  and  said  McNaught,  said  Field  is  to  be  exoner- 
ated and  discharged  from  all  liability  to  said  McNaught  on 
account  of  said  indebtedness  contracted  as  aforesaid.  *  *  * 
It  is  further  agreed  between  the  parties  hereto  that  if  said 
goods  *  *  *  shall  not  amount  to  a  sum  suflScient  to  pay  said 
indebtedness,  *  *  *  the  said  Field  is  to  pay  any  deficiency 
which  said  goods  *  *  *  may  fail  to  pay,  after  they  shall  be 
turned  into  money.  *  *  *  And  it  is  further  agreed,  that  if 
a  sum  greater  than  is  necessary  to  pay  said  indebtedness  shall 
be  realized  from  said  goods,  *  *  *  then,  any  excess  is  to  be 
paid  over  to  said  Field.*' 

The  contention  of  appellants  is  that  the  whole  transaction 
is  fraudulent  and  void  in  law,  because  of  the  provisions  in 
relation  to  the  payment  of  any  deficiency  by  Field,  and  the 
payment  to  him  of  any  surplus  that  may  be  realized  from  the 
goods,  etc.,  by  McNaught. 

Their  argument  rests  upon  the  assumption  that  the  written 
instrument  is  an  assignment,  and  that  because  a  possible  sur- 
plus is  reserved  to  the  debtor,  although,  in  fact,  there  is  none, 
the  whole  transaction  was  rendered  void  in  law.  If  their  as- 
sumption were  conceded,  it  would  not  necessarily  follow  that 
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their  conclusion  is  correct.  McFarland  v.  Birdaall,  14  Ind. 
126;  New  Albany,  etc.,  R.  E.  Oo.  v.  Huff,  19  Ind.  444. 

The  instrument,  however,  is  in  no  sense  an  assignment  for 
the  benefit  of  creditors.  It  has  none  of  the  formalities  re- 
quired by  the  statute.  McNaught  was  not  required  to,  and 
did  not,  proceed  in  the  manner  provided  by  the  statute  in 
oases  of  assignment.  It  is  manifest  that  the  parties  did  not, 
in  any  sense,  regard  the  transaction  ss  an  assignment  under 
the  statute  or  otherwise.  There  would  be  more  propriety  in 
treating  the  written  instrument  as  a  chattel  mortgage  than  to 
treat  it  as  an  assignment.  Regarded  as  a  chattel  mortgage, 
there  is  nothing  upon  the  face  of  it  to  render  it  void.  The 
general  rule  is  that  fraud,  as  connected  with  the  execution  of 
a  chattel  mortgage,  is  a  question  of  feet  and  not  of  law.  Mc- 
Fadden  v.  Hopkins,  81  Ind.  459 ;  Morris  v.  Stem,  80  Ind. 
227;  Lockwood  v.  Harding,  79  Ind.  129;  McLaughlin  y. 
Ward,  77  Ind.  383.  We  can  discover  no  reason  why  the  in- 
strument may  not  be  treated  just  as  the  parties  treated  it,  and 
thus  carry  out  the  intent  of  the  parties,  which,  in  each  case, 
is  the  essence  of  the  contract.  The  writt<5n  instrument  pur- 
ports to  be,  and  we  think  is,  a  bill  of  sale,  which  conveyed 
to  McXaught  the  title  to  the  goods,  etc.,  with  the  absolute 
power  of  disposal  as  he  might  choose. 

The  consideration  was  the  payment  of  debts  which,  as  be- 
tween him  and  Field,  were  not  his  debts.  To  the  amount  of 
the  goods,  etc.,  when  reduced  to  cash,  Field  was  relieved  from 
all  liability  to  McNaught.  The  fact  that  the  value  of  the 
goods,  etc.,  was  to  be  measured  and  fixed  by  the  amount  that 
might  be  realized  from  them,  did  not  render  the  sale  fraudu- 
lent and  void  as  a  matter  of  law ;  nor  did  the  stipulation  that 
McNaught  should  account  to  Field  for  the  surplus,  if  any, 
over  the  amount  of  his  liability. 

Whatever  view  may  be  taken  of  the  written  instrument,  no 
court  would  be  jastified  in  holding  that  upon  its  fece  it  was 
fraudulent  and  void.  We  have  not  gone  into  a  review  of  the 
evidence,  because  the  trial  court  decided  that  it  did  not  es- 
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tablish  any  charge  of  fraud,  and  in  that  decision  appellants, 
so  far  as  disclosed  in  argument,  acquiesced.  We  may  remark, 
however,  in  passing,  that  there  is  nothing  in  the  evidence  that 
would  justify  this  court  in  overthrowing  the  judgment  of  the 
court  below. 

The  judgment  is  affirmed,  with  costs. 
"^  Piled  Sept.  17, 1884.    Petition  for  a  rehearing  overruled  April  7, 1886. 


No.  11,364. 

fl 

The  Bedford,  Springville,  Owensburg  and  Bloom- 
field  Railroad  Company  v.  Rainbolt. 

Railsoads. — Negligence. — Defeetive  Bridge, — PUading. — In  a  suit  against  a 
railroad  company  for  injury  resulting  from  its  negligence,  an  express 
averment  that  the  plaintiff  was  guilty  of  no  contributory  negligence  is 
not  necessary,  if  that  fact  otherwise  appears,  e,  g.f  as  where  it  is  averred 
that  while  the  plaintiff,  being  a  passenger,  was  seated  in  the  defend- 
ant's coach,  the  coach,  by  reason  of  the  defendant's  negligence,  broke 
through  a  bridge,  whereby,  etc. 

Same. — Care  Required  to  Protect  Passengers. — T^resumplioTi. — Evidenee. — Proof 
that  a  railroad  passenger  was  injured  by  the  train  breaking  through  a 
bridge  raised  a  presumption  of  negligence  by  the  carrier,  which  may  he 
rebutted  by  proof.  The  slightest  negligence  in  such  case  imposes  lia- 
bility, the  care  required  being  the  greatest  that  is  practicable  in  keep- 
ing the  machinery  and  bridges  in  safe  condition,  consistent  with  what 
are  the  known  means  of  attaining  that  end. 

Same. — Inatruetion. — In  the  absence  of  proof  that  the  safety  of  a  properly 
constructed  railroad  bridge  may  depend  upon  the  soundness  of  a  single 
iron  rod,  the  jury  should  not  be  instructed  that  if  the  bridge  broke  down 
because  of  a  defect  in  such  single  rod,  which  was  not  discoverable,  and 
the  injury  resulted  therefrom,  there  could  be  no  recovery. 

Practice. —  Venire  de  novo. — Answers  to  Interrogatories. — Cases  Modified. — 
Where  the  general  verdict  is  in  proper  form,  a  failure  of  the  jury  to 
answer  interrogatories  does  not  authorize  a  venire  de  novo.  Peters  v.  Lakej 
55  Ind.  391,  and  Carpenter  v.  GoUoway,  73  Ind.  418,  modified. 

Same. — Evidence. — Bebutting. — Evidence  which  controverts  that  of  the  de- 
fendant as  to  particular  facts  is  proper  in  rebuttal,  though  the  same  evi- 
dence would  also  have  been  proper  as  part  of  the  plaintiff's  original  case. 

From  the  Owen  Circuit  Court. 
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M.  F.  BunUy  G.  G.  Dunn,  A.  G.  Cavim  and  E.  H.   C. 
CamnSy  for  appellant. 
E.  E.  Rose  and  E.  Short,  for  appellee. 

Mitchell,  J. — Solomon  Rainbolt,  on  the  8th  day  of  No- 
vember, 1881,  became  a  passenger  on  one  of  the  trains  of  the 
Bedford,  Springville,  Owensburg  and  Bloomfield  Railroad 
Company,  to  be  carried  from  Switz  City  to  Bedford. 

While  being  thus  carried,  the  car  in  which  he  was  seated, 
together  with  the  train  by  which  he  was  proceeding,  was  pre- 
cipitated into  White  river  while  passing  over  an  iron  or  com- 
bination bridge  built  or  used  by  the  company.  He  sustained 
severe,  and  it  is  claimed  permanent,  injuries  by  the  fall,  and 
from  being  involved  in  the  wreck  of  the  train  in  the  river. 

His  complaint  for  damages  is  in  three  paragraphs,  which 
are  in  no  material  respect  different  from  each  other. 

Preceded  by  the  formal  averments,  the  default  of  the  rail- 
road company  is  averred  in  the  first  paragraph,  as  follows : 
"  That  by  the  carelessness,  negligence  and  default  of  its  agents 
and  employees,  and  for  want  of  due  care  and  attention  to  its 
duty  in  that  behalf,  the  said  cars  broke  through  the  railroad 
bridge  across  White  river.'^  And  in  the  second  as  follows : 
"  That  by  the  carelessness,  negligence  and  default  of  its  agents, 
servants  and  employees,  and  for  want  of  due  care  and  atten- 
tion to  its  duty  in  that  behalf,  the  locomotive  and  cars  were 
run  upon  and  through  the  railroad  bridge,'^  etc.  And  in  the 
third  as  follows :  "  That  said  defendant  did,  by  its  ser\Tints, 
agents  and  employees,  carelessly  and  negligently  conduct  the 
running  of  said  cars,  and  was  so  in  default  in  the  care  and 
oversight  of  said  railroad  and  bridges  thereon,  that  said  cars 
were  ran  upon  the  railroad  bridge  over  and  across  White  river, 
said  bridge  being,  as  defendants  knew,  insecure,  and  were 
thereby  thrown  into  White  river.^^  Each  paragraph  con- 
cluded with  an  averment  of  the  injuries  sustained,  and  a  claim 
for  damages. 

The  trial  resulted  in  a  verdict  and  judgment,  over  a  motion 
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for  a  new  trial,  for  the  plaintifiF,  from  which  judgment  the 
appellant  prosecutes  this  appeal. 

The  argument  of  appellant's  counsel  embraces  four  points : 

1.  That  the  complaint  is  not  suflScient,  for  &iling  to  show, 
either  by  direct  averment  or  by  its  statement  of  facts,  that 
the  appellee  was  himself  without  fault.  For  this  alleged  er- 
ror, it  is  contended,  the  motion  in  arrest  of  judgment  should 
have  been  sustained,  there  having  begn  no  demurrer  to  the 
complaint. 

2.  That  by  reason  of  the  failure  of  the  jury  to  make  direct 
answers  to  some  of  the  interrogatories  propounded,  a  venire 
de  novo  should  have  been  awarded. 

3.  That  the  court  erred  in  giving,  and  refusing  to  give, 
certain  instructions  to  the  jury.  A  sugimary  of  those  given  and 
complained  of,  and  those  refused,  will  be  found  farther  on. 

4.  That  certain  testimony  admitted  on  behalf  of  the  ap- 
pellees  as  rebutting  evidence  was  incompetent. 

Concerning  the  first  point,  we  have  to  say  that  while  it  is, 
and  ought  to  be,  the  rule,  that  in  actions  for  damages  grow- 
ing out  of  the  alleged  negligence  of  another,  it  must  always 
be  made  to  appear  from  the  complaint,  either  by  direct  aver- 
ment or  by  the  statement  of  the  facts  and  circumstances  under 
which  the  injury  occurred,  that  the  plaintiff  was  without  con- 
tributory fault  or  negligence,  we  are  of  the  opinion  that  the 
complaint  in  this  case  is,  nevertheless,  sufficient  within  that 
rule. 

The  averment  that  the  injury  occurred  in  a  given  case  with- 
out the  fault  or  negligence  of  the  plaintiff  is  not  always  con- 
trolling ;  nor  is  the  absence  of  such  averment  in  every  case 
to  be  taken  as  a  failure  to  aver  due  care. 

Taking  all  the  allegations  of  a  complaint  together,  and 
notwithstanding  the  formal  negative  averment,  the  presump- 
tion of  contributory  negligence  may  appear,  as  in  the  cases  of 
President,  etc.,  v.  DusoibcheU,  2  Ind.  586,  Riest  v.  City  of 
Goshen,  42  Ind.  339,  and  other  cas^s,  or  conversely,  as  in 
Duffy  V.  Howard,  77  Ind.  182,  and  cases  there  cited. 
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From  the  averments  in  the  complaint,  in  this  case,  it  must 
be  taken  that  the  appellee  was  lawfully  a  |>assenger  on  the 
appellant's  train  of  cars,  presumably  submitting  to  its  rules 
and  regulations  as  such.  The  giving  way  of  the  railroad 
bridge,  over  which  the  train  was  passing,  precipitated  him 
violently  into  the  river  below,  inflicting  upon  him  the  in- 
juries complained  of,  and  it  must  be  held  from  the  situa- 
tion in  which  the  appellee  is  shown  to  have  been,  the  rela- 
tion which  he  occupied  toward  the  railroad  company,  which 
relation  placed  him  under  no  duty  except  to  remain  passive 
in  its  hands  while  being  carried,  that  all  presumption  of  neg- 
ligence on  his  part  is  rebutted  by  the  averments  of  the  com- 
plaint. Mitchell  V.  Robinson,  80  Ind.  281  (41  Am.  R.  812); 
Michigan  Southern,  etc.,\li,  R,  Co,  v.  Lantz,  29  Ind.  628. 

It  is  suggested  in  the  argument,  that  it  does  not  appear, 
but  that  he  may  have  conducted  himself  negligently  after  the 
bridge  went  down,  in  the  endeavor  to  extricate  himself  from 
the  wreck,  etc.;  but  we  are  not  disposed  to  hold  that  a  passen- 
ger who  without  fault  becomes  involved  in  a  disaster  of  the 
apparent  magnitude  of  that  h/ere  described,  should  be  re- 
quired to  aver  or  prove  that  he  acted  with  prudence  and  de- 
liberation while  so  involved.  The  court  committed  no  error 
in  overruling  appellant's  motion  in  arrest. 

Was  it  error  to  overrule  the  appellant's  motion  for  a  twntre 
de  novo  as  contended  in  counsel's  second  point?  If  the  ques- 
tion was  properly  raised  in  the  record,  the  answer  to  it  would 
depend  upon  whether  the  interrogatories,  the  answers  to  which 
are  complained  of,  were  pertinent  and  direct,  and  whether 
such  answers  are  uncertain,  indefinite  or  evasive. 

The  question  of  the  sufficiency  of  the  answers  to  the  in- 
terrogatories is  not  properly  raised  by  a  motion  for  a  venire 
de  novo,  A  venire  de  novo  can  only  properly  be  awarded 
where  the  verdict  of  the  jury  is  so  imperfect  that  a  judgment 
can  not  be  rendered  thereon. 

The  general  verdict,  however,  when  in  proper  form,  covers 
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all  the  issues  in  a  given  case,  and  it  can  not  be  said,  because 
an  answer  to  an  interrogatory  returned  with  a  general  ver- 
dict, properly  framed,  is  indefinite,  uncertain  or  ambiguous, 
that,  therefore,  there  is  either  a  fidlure  to  find  on  all  the 
issues,  or  that  there  is  an  ambiguity  in  the  finding  or  verdict 
of  the  jury.  Until  overthrown  by  a  special  finding,  abso- 
lutely inconsistent  with  it,  the  general  verdict  stands,  and 
the  judgment  which  follows  is  supported  by  it,  and  does  not 
in  any  manner  depend  for  support  on  the  special  interroga- 
tories. By  failing  to  observe  the  distinction  between  a  spe- 
cial verdict  or  special  finding  of  facts,  and  answers  to  inter- 
rogatories propounded  to  the  jury.  Some  of  the  cases  have 
held  that  the  &ilure  of  the  jury  to  make  certain  and  definite 
answers  to  interrogatories  may  be  a  cause  for  a  venir^e  de  novo, 
but  the  proper  way  of  saving  the  question  in  such  case  is  in- 
dicated in  West  v.  CavinSy  74  Ind.  265,  McElfresh  v.  Guards 
32  Ind.  408,  and  Ogle  v.  Dill,  61  Ind.  438.  These  cases  hold 
that  a  failure  of  the  jury  to  make  definite  answers  to  inter- 
rogatories, where  there  is  a  general  verdict  returned,  is  not 
proper  ground  for  a  venire  de  novo,  and  what  is  said  in  Peters 
V.  Lane,  55  Ind.  391,  and  Carpenter  v.  Galloway,  73  Ind. 
418,  indicating  a  difiFerent  rule,  may  be  regarded  as  modified 
by  the  later  cases. 

We  have  examined  the  questions  propounded  to  the  jury, 
and  their  answers,  and  while  some  of  them  are  not  answered 
directly,  we  are,  nevertheless,  of  the  opinion,  considering  the 
character  and  construction  of  the  questions,  that  the  answers 
can  not  be  said  to  be  improper.  For  the  reasons  mentioned, 
there  was  no  error  in  the  ruling  of  the  court  in  overruling  the 
motion  for  a  venire  de  novo. 

The  next  point  argued  is  that  the  court  erred  in  giving,  of 
its  own  motion,  instructions  numbered  8,  9,  11  and  12,  and 
in  refusing  to  give  the  appellant's  instructions,  prayed  for, 
numbered  4,  5  and  7.  That  we  may  not  extend  this  opinion 
beyond  bounds,  we  give  only  the  substance  of  the  instruc- 
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tions  complained  of,  which  were  given  by  the  court,  embrac- 
ing all  that  is  material  to  present  the  questions  raised : 

In  the  eighth  instruction  the  jury  were  told,  in  substance, 
that  if  they  should  find  from  the  evidence  that  the  plaintiiF 
was  injured  by  an  accident  arising  from  a  defect  in  the  road 
or  bridge  of  said  company,  without  any  fault  on  his  part,  the 
legal  presumption  is  that  the  injuries  of  the  plaintiff  were 
caused  by  the  negligence  of  the  defendant,  and  that  this  pre- 
sumption might  be  overthrown  by  proof  that  the  injuries  com- 
plained of  resulted  from  inevitable  accident,  or  from  something 
against  which  no  human  prudence  or  foresight  could  provide. 

And  in  the  ninth  the  jury  were  told,  in  substance,  that  w^hile 
a  carrier  does  not,  in  legal  contemplation,  warrant  the  abso- 
lute safety  of  passengers,  it  is  yet  bound  to  the  exercise 
of  the  utmost  diligence  and  care,  and  that  the  slightest  neg- 
lect against  wliich  human  prudence  and  foresight  may 
guard,  and  by  which  hurt  or  loss  is  occasioned,  will  render  it 
liable  to  answer  in  damages;  and  that  the  law  imposed ^upon 
a  common  carrier  the  duty  of  providing  strong  and  sufficient 
carriages  or  cars  for  the  journey,  and  good  and  suflScient  track, 
culverts  and  bridges  for  said  carriages  or  cars  to  pa^s  over, 
and  to  provide  conductors  and  other  agents  whose  duty  it  is 
to  use  every  precaution  against  danger,  and  that  it  was  bound 
to  take  notice  of  the  manner  in  which  its  road  and  the  bridges 
are  constructed,  and  the  plan  and  size  thereof,  and  w^hether 
they  are  of  such  size  and  built  on  such  plan  as  are  required  for 
the  safety  of  their  passengers.  It  also  contained,  substan- 
tially, the  same  instruction  as  to  the  presumption  of  negli- 
gence and  burden  of  proof  as  the  eighth. 

The  eleventh  and  twelfth  instructions  were  as  follows : 

"  11th.  If  you  find  from  the  evidence  that  the  accident  was 
occasioned  by  a  condition  of  things  which  the  company  could 
neither  foresee  nor  provide  against,  then  you  should  find  for 
the  defendant. 

"12th.  If  you  find  from  the  evidence  that  the  immediate 
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cause  of  the  alleged  disaster  was  the  want  of  the  proper  con- 
struction of  said  bridge  over  White  river,  either  as  to  size, 
•  material,  piers  or  the  adjustment  thereof,  then  you  should  find 
for  the  plaintiff,  unless  you  should  further  find  that  the  size 
and  construction  of  said  bridge  were  right  and  proper  for  the 
use  intended,  and  that  the  material  in  said  bridge  had  been 
properly  tested,  by  tests  known  to  men  skilled  in  such  mate- 
rial, or  could  not  be  so  tested  and  preserve  the  strength  of 
said  material,  and  said  disaster  was  caused  by  a  defect  in  said 
material  which  could  neither  be  foreseen  nor  provided  against 
by  human  foresight  and  care,  then  you  should  find  for  the 
defendant." 

The  objections  which  appellant's  counsel  urge  against  the 
foregoing  instructions  may  be  comprehended  under  the  fol- 
lowing summary : 

First.  That  in  laying  it  down  as  the  law  of  the  case,  that 
if  the  accident  and  injury  complained  of  were  proved,  a 
legal  presumption  arose  that  the  railroad  company  was  guilty 
of  such  negligence  as  cast  upon  it  the  burden  of  proving  that 
the  disaster  occurred  without  any  degree  of  negligence  on 
its  part ;  and, 

Second,  That  in  instructing  the  jury  that  the  slightest  neg- 
lect on  the  part  of  the  railroad  company  against  which  human 
prudence  and  foresight  might  have  guarded,  resulting  in  the 
disaster  and  injury  complained  of,  rendered  the  company  lia- 
ble, and  that  it  could  only  be  excused  from  liability  by  show- 
ing that  the  disaster  resulted  from  a  condition  of  things 
which  could  neither  be  foreseen  nor  provided  against  by  hu- 
man foresight  and  care,  the  court  stated  a  rule  not  warranted 
by  the  law,  and  too  strict  to  be  reasonably  required  of  a  com- 
mon carrier  of  passengers. 

As  respects  the  burden  of  proof,  we  think  the  instruction 
of  the  court  w^  clearly  right.  The  instruction  was  in  all  es- 
sential particulars  the  same  as  that  considered  in  the  case  of 
Pittsburgh,  ete.y  R.  R.  Co.  y.  Williams,  74  Ind.  462.     In  that 


658  SUPREME  COURT  OF  INDIANA, 

The  Bedford,  Springville,  Owensburg  and  Bloomfield  B.  B.  Co.  v.  Bainbolt. 

case,  an  instruction,  directing  the  jury  that  where  a  passenger 
in  a  railroad  car  was,  without  his  fault,  injured  by  the  car  in 
which  he  was  riding  being  thrown  from  the  track,  the  law 
will  presume  negligence  on  the  part  of  the  railroad  company, 
was  held  to  be  a  correct  statement  of  the  law,  and  the  deci- 
sion is  fully  sustained  by  the  reasons  given  and  the  authori- 
ties cited. 

Any  other  rule  would,  in  many  cases,  leave  a  passenger 
who  sustained  an  injury  by  the  defective  condition  of  a  rail- 
way track  or  bridge  practically  without  remedy.  The  con- 
tract which  the  law  implies  between  the  carrier  and  passenger 
is  that  the  carrier  has  a  safe  and  sufficient  railroad  track  to 
the  point  of  the  passenger's  destination ;  that  its  bridges  and 
all  the  other  means  provided  by  it  for  his  carriage  are  safe, 
and  that  all  suitable  means  had  been  taken  beforehand  to 
carry  him  safely  and  without  hurt  to  the  point  indicated. 
The  condition  of  its  cars,  track  and  bridges,  and  the  precau- 
tions which  it  has  taken  for  their  security  and  the  safe  trans- 
port of  the  passenger,  are  peculiarly  within  its  own  knowledge, 
and  while,  in  most  cases,  it  would  be  a  denial  to  the  injured 
passenger  of  all  remedy  to  require  him  to  show  affirmatively 
wherein  the  company  had  failed,  it  is  deemed  a  just  and  rea- 
sonable rule  that  the  company  should  take  the  burden  of 
showing  that  it  used  all  proper  precautions  for  the  passenger's 
safety.  Philadelphia,  etc,  R.  R.  Co.  v.  Anderson,  94  Pa.  St.  351 
(39  Am.  R.  787).  Some  distinction  is  sought  to  be  drawn  by 
counsel  between  a  "prima  facie  presumption ''  and  a  "  legal 
presumption,"  and  it  is  urged  that  the  jury  might  well  have 
understood,  from  being  told  that  a  legal  presumption  of  negli- 
gence arose  from  the  accident  and  injury,  that  such  presump- 
tion was  conclusive.  We  do  not  think  the  criticism  justified. 
As  used,  we  can  perceive  no  diffisrence  between  a  prima  facie 
presumption  and  a  legal  presumption.  In  this  regard,  as  well 
as  in  respect  to  the  degree  of  care  required  of  a  common  car- 
rier toward  a  passenger,  and  the  condition  of  things  which 
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will  exonerate  it  from  liability  for  an  injury  occasioned  to  a 
passenger  resulting  from  a  defective  track  or  bridge,  the  in- 
structions stated  the  law  to  the  jury  with  commendable  accu- 
racy and  precision. 

The  rule  that  there  may  be  degrees  in  negligence  has  long 
ago  been  discarded  in  this  State,  and  when  it  is  said  that  an 
occurrence  came  about  through  the  slight  negligence  or  gross 
negligence  of  another,  it  is,  in  either  case,  nothing  more  than 
saying  that  such  person  was  negligent ;  and  so  when  the  court 
told  the  jury  that  if  the  injury  was  occasioned  through  the 
slightest  neglect  of  the  railroad  company,  against  which  hu- 
man prudence  and  foresight  might  have  guarded,  it  would  be 
held  liable,  it  was  equivalent  to  saying  that  if  the  appellant, 
by  the  exercise  of  prudence  and  foresight,  might  have  dis- 
covered the  defective  condition  of  its  bridge,  then  the  neg- 
lect to  exercise  such  prudence  and  foresight,  resulting  in  in- 
jury, would  render  it  liable.  The  addition  of  the  word 
"  human  ^^  to  the  prudence  and  foresight  required  neither  ad- 
ded to  nor  detracted  from  the  degree  of  care  required. 

The  degree  of  diligence  which  the  law  requires  of  railroad 
companies,  in  keeping  their  track,  bridges,  culverts  and  cars 
in  a  safe  condition,  is  expressed  in  a  variety  of  terms  in  the 
books,  but  after  a  careful  examination  of  the  adjudged  cases, 
we  have  been  able  to  discover  none  in  which  a  rule  less  ex- 
acting than  that  laid  down  by  the  court  in  this  case  was  an- 
nounced. In  the  maintenance  of  its  track  and  bridges  in  a  se- 
cure condition,  the  highest  degree  of  practical  diligence  and 
care  are  required  on  the  grounds  of  public  policy.  Consider- 
ing that  vast  numbers  of  human  beings  are  daily  committing 
themselves  to  the  care  and  fidelity  of  railroad  companies,  which 
for  an  adequate  reward  engage  to  transport  them  with  great 
speed  from  point  to  point,  any  negligence  in  the  mainte- 
nance of  their  tracks  and  bridges  in  such  condition  of  safety, 
as  practical  skill  and  sagacity  have  attained  to  and  applied 
generally  to  the  subject,  should  not  be  tolerated. 
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While  this  rule  does  not  require  that  common  carriers 
should  insure  the  safety  of  passengers,  nor  involve  such  an 
imaginary  or  speculative  degree  of  skill  or  care  as  the  human 
mind  might  conceive  of  or  invent,  so  as  to  insure  the  safety 
of  tracks  and  structures  beyond  all  peradventure,  it  does, 
nevertheless,  require  that  the  highest  degree  of  pi^actical  care 
and  skill,  consistent  with  the  known,  usual  and  approved 
appliances  for  that  purpose,  should  be  used  and  properly 
maintained. 

A  fair  consideration  of  all  the  instructions  given  by  the 
court  are  within  this  rule,  which  is  approved,  among  many 
others,  by  the  following  authorities :  Taylor  v.  Grand  Trunk 
R.  W.  Co.,  48  N.  H.  304,  and  the  numerous  cases  there  cited 
and  commented  upon ;  Toledo,  etc.,  R.  W.  Co.  v.  Conroy,  68 
111.  560;  Railroad  Co.\.  Aspell,  23  Pa.  St.  147;  Meier  v. 
Penrsylvania  R.  R.  Co.,  64  Pa.  St.  225 ;  Galena,  etc.,  R.  R. 
Co.  V.  Yarwood,  15  111.  468 ;  2  Rorer  R.  R.,  955,  956,  1086, 
1088,  and  authorities  there  cited. 

Most  of  the  instructions  which  were  asked  by  the  appellant, 
and  refused  by  the  court,  were  intended  to  modify  the  rule  of 
diligence  as  required  in  the  instructions  given  by  the  court, 
and  concerning  these  nothing  need  be  added  to  what  has  al- 
ready been  said  on  that  subject. 

The  fourth  instruction  asked  by  the  appellant,  and  refused 
by  the  court,  was,  in  substance  : 

That  if  the  jury  should  find  from  the  evidence  that  the  ac- 
cident was  caused  by  the  breaking  of  any  particular  rod  in 
the  bridge,  which  had  in  it  an  original  internal  defect,  and 
that  said  rod,  being  necessary  for  the  support  of  the  bridge, 
broke,  and  that  the  breaking  of  said  rod  occasioned  the  fell 
of  the  bridge  and  train,  and  if  the  rod  and  bridge  had  had 
suflScient  tests  to  justify  the  company  in  relying  upoQ  its  safety, 
and  the  defect  in  the  rod  was  not  discoverable  by  reason  of 
its  position  in  the  rod,  or  in  the  iron  shoe  or  wood  in  which 
it  was  concealed,  then  the  plaintiff  could  not  recover. 
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We  think  all  that  is  relevant  to  the  case  in  the  foregoing 
instruction  was  comprehended  in  the  instructions  given  by  tlie 
court.  Part  of  it  relates  to  the  degree  of  vigilance  and  care 
to  be  exercised  by  the  company  in  the  construction  and  main- 
tenance of  the  bridge,  which  was  covered  by  the  instructions 
given  by  the  court.  That  part  of  the  instruction  which  pro- 
poses the  theory  that  the  bridge  may  have  fallen  on  account 
of  the  breaking  of  one  defective  rod,  is  negatived  by  an  an- 
swer of  the  jury  to  one  of  the  appellant^s  interrogatories,  in 
which  the  jury  say,  in  substance,  that  the  fall  of  the  bridge 
was  not  caused  by  the  breaking  of  one  single  rod.  By  this 
answer  it  is  shown  that  the  failure  to  give  the  instruction 
worked  no  detriment  to  the  appellant ;  moreover,  as  we  find 
no  evidence  tending  to  prove  that  this  bridge  fell  by  the 
breaking  of  one  particular  rod,  or  that  any  properly  con- 
structed railroad  bridge  would  be  liable  to  fall  by  the  break- 
ing of  any  one  particular  rod,  we  are  not  prepared  to  say,  as 
a  matter  of  law,  that  a  railroad  bridge  so  constructed  as  to  de- 
pend for  its  safety  on  the  integrity  of  any  one  rod  would  be 
such  a  bridge  as,  in  the  exercise  of  the  degree*  of  diligence  re- 
quired, a  railroad  coi|ipany  would  be  warranted  in  erecting 
or  continuing  in  use. 

Substantially,  this  instruction  asked  the  court  to  say,  as  a 
matter  of  law,  that  if  the  fall  of  the  bridge  resulted  from 
the  breaking  of  any  one  rod,  which  had  in  it  an  undiscover- 
able  defect,  if  such  rod  had  been  sufficiently  tested  to  justify 
the  company  in  relying  upon  it,  then  it  was  not  responsible. 

We  find  in  the  record  no  evidence  that  a  bridge  so  con- 
structed would  be  suitable  for  the  important  purpose  for 
which  this  bridge  was  intended,  and  if  we  were  obliged  to 
pronounce  upon  the  subject  as  a  matter  of  law,  without  evi- 
dence to  the  contrary,  we  would  say  that  a  railroad  bridge 
designed  to  carry  passenger  trains  over  an  important  river,  so 
constructed  as  that  the  giving  way  of  one  single  rod  would 
Vol.  99.-36 


*•  /  ■ 

662  SUPREME  COURT  OFvINDIANA, 

The  Bedford,  Springville,  Owensburg  and  Bloomfield  B.  B.  Co.  v.  K 

precipitate  it,  with  its  train-load  of  human  beings,  in 
depths  below,  was  not  constructed  with  due  care  and 
We  do  not  say  that  a  railroad  bridge  so  constructed 
not  be  sufficient,  as  a  matter  of  law.     It  may  be  that 
neering  skill,  as  practically  applied  to  the  construction  c 
road  bridges,  has  discovered  nothing  better.  What  we  • 
is  that  until  proof  is  made  of  this,  we  can  not  say,  as  t    |o 
struction  in  question  seems  to  propose,  that  a  bridge  s(    u 
structed  and  used  is  sufficient  for  the  purpose  it  was  inly    rv 
to  subserve.     We  think  there  was  no  error  in  refusin 
appellant^s  instructions.  (J 

The  last  point  made  by  counsel  for  appellant  is  tha     f 
court  committed  error  in  permitting  the  appellee  to  intK     ^ 
evidence  in  rebuttal  showing  the  condition  of  the  bridgi 
abutments  some  time  before  and  at  the  time  of  the  injo)    ^ 

As  the  appellant  had  introduced  evidence  as  part  of  it    r 
fence  tending  to  show  that  the  abutments  and  bridge  w( 
proper  condition  at  and  shortly  before  the  injury,  we      ^ 
the  evidence  introduced  in  rebuttal  was  competent,  anc  ^^ 
it  was  not  necessarily  a  part  of  plaintiff's  original  cast 
is  true,  the  appellee  introduced  some  evidence  as  part  <   \ 
original  case  tending  to  show  the  imperfect  and  unsafe   ^ 
dition  of  the  bridge,  but  this  did  not  preclude  him  frc    f 
troducing  evidence  tending  to  rebut  the  appellant's  ev     ^ 
on  particular  points,  which  tended  to  show  that  the  1    \ 
and  abutments  were  safe. 

We  are  impressed  with  the  con viction,  after  readii 
evidence  in  the  case,  that  considering  the  extent  of  tl   I 
juries  actually  suffered  by  the  appellee,  the  damages  wer 
cessive,  but  this  was  a  matter  peculiarly  within  the  pro^  '(^ 
of  the  jury,  and,  as  we  find  no  error  in  the  reoord|  the  ji^ 
ment  is  affirmed.  v* 

Filed  Jan.  23, 1886.  W 
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MoBTGAQE. — Subrogation, — Agreement, — Foreclosure, — W.,  owning  a  lot  sub- 
ject to  a  mortgage  duly  recorded,  conveyed  a  part  tl^reof  to  B.,  in  con- 
sideration in  part  of  the  oral  agreement  of  B.  that  he  would  pay  the 
mortgage.  W.  a-fterwards  conveyed  the  remainder  of  the  lot  for  value 
and  with  warranty  to  C,  to  whom  B.  at  the  time  affirmed  his  said 
promise.  C.  for  value  conveyed  said  remainder  to  D.,  informing  the  latter 
of  B.*8  agreement.  Afterwards  D.,  to  save  the  lot  from  sale,  was  com- 
pelled to  pay  the  mortgage. 

Held,  that  B.  was  personally  liable  to  D.  for  the  amount  paid,  and  to  a 
decree  of  foreclosure  against  B.'s  part  of  the  lot,  to  make  the  same. 

From  the  Superior  Court  of  Marion  County. 

W.  D.  Bynum,  A.  T.  Beck,  J.  E.  McDonaM,  J.  M,  Buttery 

and  A,  L.  Masoriy  for  appellants. 

F.  WirUer,  for  appellee. 

Black,  C. — The  appellee  sued  the  appellants,  who  sepa- 
rately answered  by  denials.  The  appellant  Bemhamer  alone 
assigns  errors,  and  the  assignment  requires  us  to  determine 
as  to  the  sufficiency  of  the  complaint  as  against  him,  and  as 
to  the  correctness  of  the  conclusions  of  law  stated  so  &r  as 
they  relate  to  him. 

The  fa5ts  shown  by  the  complaint  and  in  the  special  find- 
ing, omitting  such  as  affect  only  the  other  defendants,  were, 
in  substance,  as  follows : 

On  the  26th  of  July,  1876,  the  defendants  Thomas  Wright 
and  Amelia  8.  Wright,  his  wife,  executed  a  mortgage  on  a 
certain  lot  in  the  city  of  Indianapolis  to  the  State  of  Indiana, 
for  the  use  of  the  common  school  fund,  to  secure  the  pay- 
ment of  a  promissory  note  of  that  date,  executed  by  said 
Thomas  Wright  to  the  State  of  Indiana  for  the  use  of  said 
fund,  whereby  he  promised  to  pay  to  said  State  for  said  use 
the  sum  of  $250,  on  or  before  the  26th  of  July,  1881,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum.  Said  mort- 
gage and  note  were  duly  recorded  in  the  recorder's  office  of 
Marion  county. 
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On  the  17th  of  January,  1877,  said  Wrights  conveyed  to 
the  defendant  Bernhamer  ten  feet  by  parallel  lines  off  of  the 
east  side  of  said  lot,  and  the  deed  was  duly  recorded.  Bern- 
hamer still  owned  the  real  estate  so  conveyed  to  him.  As 
part  of  the  consideration  to  be  paid  therefor  by  him  to  said 
Wright,  Bernhamer,  at  the  time  of  the  conveyance,  assumed 
and  agreed  to  pay  said  mortgage,  and  to  relieve  and  release  the 
remainder  of  said  lot  from  the  lien  and  encumbrance  thereof. 

On  the  25th  of  January,  1877,  said  Wrights,  in  considera- 
tion of  the  sum  of  $1,500  to  them  paid  by  James  A.  Briggs, 
sold  and  by  warranty  deed  in  statutory  form  conveyed  to  him 
all  of  said  lot  except  the  portion  thereof  previously  con- 
veyed to  Bernhamer,  who,  at  the  time  of  said  purchase  by 
said  Briggs  and  said  conveyance  to  him,  stated  and  repre- 
sented to  said  Briggs  that  he,  said  Bernhamer,  had  agreed 
with  said  Wrights,  as  a  part  of  the  consideration  of  the  pur- 
chase made  by  him,  to  assume  and  pay  said  mortgage,  and  he 
promised  said  Briggs  that  he  would  pay  and  discharge  said 
mortgage  and  relieve  that  part  of  the  lot  about  to  be  pur- 
chased by  said  Briggs  from  the  lien  and  encumbrance  thereof; 
and  said  Briggs,  in  reliance  upon  said  statement  and  promise 
of  said  Bernhamer,  thereupon  made  the  purchase^aforesaid 
from  said  Wrights. 

On  the  29th  of  October,  1878,  said  James  A.  Briggs  sold 
and  conveyed  said  lot,  except  the  portion  so  purchased  and 
owned  by  Bernhamer,  to  the  plaintiff  Sarah  A.  Briggs,  for 
the  consideration  of  $1,000.  At  and  before  her  said  pur- 
chase, the  plaintiff  was  informed  by  said  James  A.  Briggs  of 
said  Bernhamer^s  assumption  of  and  agreement  to  pay  said 
mortgage,  and  relied  upon  his  performance  of  said  agreement 
in  making  her  said  purchase. 

On  the  26th  of  July,  1881,  said  mortgage  became  due  and 
was  unpaid,  and  the  plaintiff  demanded  of  said  Bernhamer 
that  he  pay  the  same,  which  he  failed  to  do.  In  consequence 
of  said  mortgage  being  due  and  remaining  unpaid,  the  au- 
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ditor  of  said  county  of  Marion  was  about  to  advertise  and 
sell  said  mortgaged  premises,  including  the  part  thereof 
owned  by  the  plaintiff,  for  the  payment  of  said  mortgage 
debt.  Thereupon,  the  plaintiff,  on  the  18th  of  October,  1882, 
to  prevent  the  sale  of  her  said  property  and  relieve  it  from 
the  lien  of  said  mortgage,'  was  compelled  to  and  did  pay  to 
the  treasurer  of  said  county  $315,  the  amount  of  principal 
and  interest  then  due  and  unpaid  upon  said  mortgage,  and 
said  auditor  thereupon  endorsed  upon  said  mortgage  that  it 
was  satisfied. 

The  conclusions  of  law  stated  by  the  court,  so  far  as  they 
related  to  said  Bernhamer,  were,  that  the  plaintiff  was  entitled 
to  a  personal  judgment  against  him  for  $321,  and  that  she 
was  entitled  to  foreclosure  on  the  portion  of  said  lot  so  con- 
veyed to  said  Bernhamer. 

When  a  portion  of  the  lot  was  conveyed  to  Bernhamer, 
and  he  assumed  the  payment  of  the  mortgage,  which  his  ven- 
dor was  personally  bound  to  pay,  Bernhamer,  as  between  him 
and  Wright,  became  the  principal  debtor,  and  Wright  be- 
came his  surety.  The  portion  of  the  lot  retained  by  the  mort- 
gagor and  afterwards  conveyed  to  James  A.  Briggs,  and  by 
him  conveyed  to  the  appellee,  also  was  placed  in  the  relation 
of  surety  for  Bernhamer.  Thomas  Wright  was  still  person- 
ally bound  to  the  mortgagee,  to  whom  also  all  the  lot  was 
still  botind.  It  does  not  appear  that  Bernhamer's  assumption 
was  stipulated  in  the  deed  received  by  him,  but  his  oral  as- 
sumption of  the  mortgage  was  sufficient  to  effect  such  a  re- 
sult as  we  have  indicated.  Jones  Mort.,  section  750  and 
notes;  Pomeroy  Eq.  Jur.,  section  1206,  note  2.  By  said  as- 
sumption the  mortgagee  became  entitled  to  hold  Bernhamer 
personally  liable  for  the  mortgage  debt.  The  mortgagee  thus 
acquired  an  additional  security,  the  creditor  being  entitled  to 
the  benefit  of  all  securities  held  by  a  surety  fix)m  the  princi- 
pal debtor. 

It  sufficiently  appears  from  the  facts  stated  that,  as  between 
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Bernhamer  and  the  appellee,  the  former  was  in  equity  and 
good  conscience  bound  to  pay  the  mortgage  debt,  and  to 
thereby  relieve  therefrom  the  portion  of  the  lot  held  by  the 
appellee.  As  she,  in  order  to  save  her  portion  of  the  lot, 
was  compelled  to  pay  the  debt  which  she  was  not  personally 
bound  to  pay,  and  which,  as  between  her  and  Bernhamer,  the 
latter,  in  equity  and  good  conscience,  was  bound  to  pay,  she, 
by  such  payment,  acquired  the  right  of  subrogation  to  all  the 
rights,  remedies  and  securities  that  the  mortgagee  had  as 
against  Bernhamer.  She,  therefore,  was  entitled  not  only  to 
foreclose  the  mortgage  upon  the  portion  of  the  lot  owned  by 
Bernhamer,  but  also  to  obtain  personal  judgment  against  him 
for  the  amount  paid  by  her  for  which,  under  his  contract  of 
assumption,  he  was  bound.  Poraeroy  Eq.  Jur.,  sections  1206, 
1207 ;  Jones  Mort.,  sections  741,  743,  748 ;  Cole  v.  Malcolm, 
66  N.  Y.  363;  Vrooman  v.  Ta7^ner,  69  N.  Y.  280;  Johnson 
v.  HardeUy  45  Iowa,  677;  McCormich  v.  Irwin,  35  Pa.  St. 
Ill;  Hosier's  Appeal,  56  Pa.  St.  76;  Rardin  v.  WaJpoky  38 
Ind.  146;  Josselyn  v.  Edwards,  57  Ind.  212;  Hoffman  v. 
Risky  58  Ind.  113;  Lowrey  v.  Byers,  80  Ind.  443;  Pence  v. 
Armstrong,  95  Ind.  191 ;  Ellis  v.  Johnson,  96  Ind.  377. 

We  .find  no  error. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

FUed  Jan.  22, 1885.  • 


No.  10,854. 

Cooper  v!  Jackson. 

Real  Estate. — Quieting  Tiile. — Sale  for  Taxes^—Descnpiion. — Mtstahe.-^Ccm' 
plaint. — Demurrer, — Where,  in  a  suit  by  the  grantee  in  a  tax  deed  to 
quiet  his  title  to  certain  described  land  previously  sold  for  delinquent 
taxes,  the  plaintiff  avers,  among  other  things,  that  such  land  had  been 
by  mistake  entered  upon  the  tax-duplicate  by  a  description  so  indefinite 
and  erroneous  that  the  tax  deed  conveyed  no  title  thereto,  but  that  such 
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description  was  intended  to  apply  to  and  cover  the  land  in  suit,  his 
complaint  is  sufficient  on  demurrer  to  entitle  him,  as  such  grantee,  to 
the  remedy  against  the  land  intended  to  be  taxed  and  sold,  provided  in 
section  257  of  the  act  of  December  21st,  1872,  for  the  assessment  and 
collection  of  taxes,  1  B.  S.  1876,  p.  129. 

Same. — Partial  Answer. — Merger. — Mortgage  Debt, — A  paragraph  of  answer, 
which  is  expressly  limited  to  a  specific  part  of  the  complaint,  is  not  bad 
on  demurrer  merely  because  it  fails  to  answer  the  whole  complaint,  nor 
is  there  any  such  merger  of  the  debt  secured  by  mortgage,  in  the  decree 
foreclosing  such  mortgage,  as  will  make  it  error  to  describe  such  debt  as 
a  mortgage  debt,  or  as  will  invalidate  an  agreement  to  assume  and  pay 
the  debt  by  that  description. 

Same. — Sale  for  Taxes. — Purchase  by  Mortgagor  or  his  Qrardee. — Payment, — 
The  mortgagor  of  land,  or  his  grantee  remaining  in  possession,  owes  a 
duty  to  the  mortgagee  to  keep  down  the  taxes,  and  if  he,  unmindful  of 
his  duty,  allows  the  taxes  to  become  delinquent,  and  directly  or  indi- 
rectly purchases  the  laud  for  such  taxes,  such  purchase  operates  only 
as  a  payment  of  such  taxes,  and  the  purchaser  acquires  no  rights  thereby 
as  against  the  mortgagee. 

Practice. — Bad  Ansvier. — OvemUing  Demurrer. — Harmless  Error. — The 
overruling  of  a  demurrer  to  a  bad  paragraph  of  answer  is  a  harmless 
error,  when  the  evidence  is  in  the  record  and  shows  clearly  and  conclu- 
sively that  the  error  did  not  affect  the  substantial  rights  of  the  plain- 
tiff, and  that  notwithstanding  such  error  "  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below." 

From  the  Tippecanoe  Circuit  Court.  * 

/.  A.  Steiuy  G.  0.  Behm,  A.  0.  Behm  and  T.  E.  Johnson, 
for  appellant. 

W.  C.  Wilson  and  J.  H.  Adams,  for  appellee. 

HowK,  J. — The  appellant,  Cooper,  sued  the  appellee,  Jack- 
son, in  a  complaint  of  two  paragraphs.  The  first  paragraph 
was  a  complaint  in  ejectment,  in  the  ordinary  statutory  form, 
for  the  recovery  of  certain  real  estate,  particularly  described, 
in  Tippecanoe  county.  The  second  paragraph  stated  the  ap- 
pellant's title  to  the  same  real  estate,  under  a  tax  sale  and 
deed,  and  prayed  for  alternative  relief,  either  that  his  title 
might  be  quieted,  or  that  an  account  might  be  taken  of  the 
amount  due  him  for  taxes  paid,  etc.,  and  the  same  declared  to 
be  and  enforced  as  a  lien  on  such  real  estate.     The  appellee's 


568  SUPREME  COURT  OF  INDIANA, 

Cooper  I'.  Jackson. 

demurrer  to  the  second  paragraph  of  complaint,  for  the  al- 
leged want  of  sufficient  facts  therein,  was  sustained  by  the 
court  below,  but  on  appeal  to  this  court  this  ruling  was  held 
to  be  erroneous,  and  the  judgment  thereon  was  reversed. 
Co&per  V.  JacksoUy  71  Ind.  244.  When  the  cause  was  re- 
manded, in  obedience  to  the  mandate  of  this  court,  apj>ellee's 
de|hurrer  was  overruled  to  the  second  paragraph  of  appel- 
lant's complaint. 

On  the  former  appeal  it  was  substantially  held  that  a  com- 
plaint to  quiet  the  title  to  lands  purchased  at  a  delinquent 
tax  sale,  wherein  it  is  averred,  among  other  things,  that  the 
lands  therein  described  had  been,  by  mistake,  entered  upon 
the  tax-duplicate  and  sold  by  a  description  so  indefinite  as  to. 
convey  no  title  thereto,  but  that  such  description  was  intended 
to  apply  to  and  cover  the  lands  particularly  described  in  the 
complaint,  is  sufficient  on  demurrer  to  entitle  the  holder  of 
the  tax  deed  under  the  tax  sale  to  the  remedy  against  the 
lands  intended  to  be  taxed  and  sold,  provided  in  section  257 
of  the  act  of  December  21st,  1872,  for  the  assessment  and 
collection  of  taxes.  1  R.  S.  1876,  p.  129.  This  holding  has 
beea  approved  and  followed  by  this  court  in  more  recent 
cases:  Sloan  v.  Sewdl,  81  Ind.  180;  Ford  v.  Kolb^  84  Ind. 
198;  Reed  v.  Earhart,  88  Ind.  159. 

After  the  cause  was  remanded,  appellee  answered  the  sec- 
ond paragraph  of  appellant's  complaint  in  three  paragraphs, 
of  which  the  first  was  a  general  denial,  and  each  of  the  other 
paragraphs  stated  a  special  or  affirmative  defence.  Appel- 
lant's demurrers  to  the  second  and  third  paragraphs  of  appel- 
lee's answer  having  been  overruled  by  the  court,  he  replied 
thereto  by  a  general  denial.  The  issues  joined  were  trieil  by 
the  court,  and  a  finding  was  made  for  the  appellee  on  the  com- 
plaint, and,  also,  upon  appellee's  cross  complaint  which  was 
filed  before  the  former  appeal.  Over  the  appellant's  motion 
for  a  new  trial,  a  judgment  and  decree  were  rendered  by  the 
court  upon  and  in  accordance  with  its  finding. 
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Errors  are  assigned  here  by  the  appellant  which  call  in 
question  the  decisions  of  the  trial  court  in  overruling  his  de- 
murrers to  the  second  and  third  paragraphs  of  answer  to  the 
second  paragraph  of  his  complaint^  and  in  overruling  his 
motion  for  a  new  trial.  Before  considering  any  of  the  ques- 
tions arising  under  these  alleged  errors,  we  ought  to  say,  per- 
haps, that  prior  to  the  former  appeal  herein  the  appellee 
sought  by  cross  complaint  to  quiet  his  title  to  the  land  in 
controversy,  as  against  the  appellant,  and  that  issue  was  joined 
upon  such  cross  complaint  by  the  appellant^s  answer  in  gen- 
eral denial. 

In  the  second  paragraph  of  appellee's  answer,  "  to  so  much 
of  the  second  paragraph  of  complaint  as  seeks  a  recovery  of 
the  amount  which  the  plaintiff,  in  such  paragraph,  claims  to 
have  expended  in  the  payment  of  taxes,  interest  and  penal- 
ties," the  appellee  alleged  that,  on  the  14th  day  of  February^ 
1868,  one  Samuel  Moore  then  the  owner  of  the  land  in  con- 
troversy, upon  which  the  appellant  was  seeking  to  establish 
a  lien,  mortgaged  such  land  to  the  appellee  to  secure  the  pay- 
ment of  a  sum  of  money  then  owing  by  said  Moore  to  ap- 
pellee for  purchase-money;  that  afterwards,  on  February 
15th,  1870,  the  appellee  brought  suit  in  the  common  pleas 
court  of  Tippecanoe  county  to  foreclose  said  mortgage,  and 
such  proceedings  were  thereafter  had  in  tliat  behalf,  that,  on 
April  1st,  1870,  a  judgment  and  decree  for  the  foreclosure  of 
said  mortgage,  and  the  sale  of  such  land  were  duly  rendered 
and  entered;  that  afterwards,  on  February  7th,  1876,  pursu- 
ant to  a  sale  of  such  land  by  the  sheriff  of  Tippecanoe  county, 
under  an  order  of  sale  issued  on  such  judgment  and  decree, 
and  on  failure  of  redemption  fi-om  such  sale,  the  then  sheriff 
of  the  county  executed  a  deed  of  the  land  to  the  appellee, 
who  thereupon  went  into  possession  of  the  land  as  owner 
thereof;  that  prior  to  the  rendition  of  such  judgment  and 
decree,  the  said  Samuel  Moore  sold  and  conveyed  his  equity 
of  redemption  in  such  land  to  one  Zachariah  T.  Moore,  but 
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such  conveyance  was  not  recorded  until  long  after  the  rendi- 
tion of  such  judgment;  that  after  the  rendition  of  such  judg- 
ment and  decree,  to  wit,  in  1870,  said  Zachariah  T.  Moore 
sold  and  conveyed  such  land,  by  warranty  deed,  to  one  John 
C.  Shoemaker,  who  then  and  there  entered  into  the  posses- 
sion of  such  land  as  owner  thereof,  and  thereafter  received 
tlie  rents  and  profits  thereof,  until  the  appellee  became  the 
owner  of  the  land  as  aforesaid ;  that,  as  part  of  the  consider- 
ation for  the  conveyance  of  such  land  by  said  Moore  to  the 
said  Shoemaker,  the  latter  agreed  to  and  with  the  said  Moore 
to  assume  and  pay  off  the  appellee^s  aforesaid  mortgage,  and 
to  assume  and  pay  the  taxes  then  unpaid  and  assessed  against 
such  land ;  that  after  the  said  Shoemaker  had  procured  the 
conveyance  to  himself  of  the  land,  of  which  he  was  in  the 
occupancy  and  in  the  receipt  of  its  rents  and  profits,  he  neg- 
lected and  omitted  to  pay  the  taxes  assessed  and  due  on  the 
land,  and  suffered  such  taxes  to  become  delinquent,  and  per^ 
mitted  the  land  to  be  sold  by  the  county  treasurer,  on  Feb- 
ruary 13th,  1874,  for  the  then  unpaid  and  delinquent  taxes; 
that  the  said  Shoemaker,  for  the  fraudulent  purpose  of  de- 
priving the  appellee  of  his  mortgage  security,  then  and  there 
procured  his  agent.  Christian  M.  Nisley,  in  charge  of  such 
land,  to  buy  in  the  same  at  such  tax  sale  and  hold  the  certifi- 
cate of  such  sale  for  his,  Shoemaker's,  benefit;  that  the  said 
Nisley  bought  such  land  at  the  tax  sale,  and  held  the  certifi- 
cate thereof  in  no  other  or  different  capacity  than  as  Shoema- 
ker's agent,  and  that  afterwards,  and  pursuant  to  such  agree- 
ment between  Nisley  and  Shoemaker,  the  said  Nisley  assigned 
and  transferred  the  certificate  of  such  tax  sale  to  said  Shoe- 
maker, who  afterwards  assigned  and  transferred  the  same  to 
the  appellant.     Wherefore,  etc. 

Of  this  paragraph  of  answer  appellant's  counsel  say  that  it 
"  only  pretends  to  answer  a  part  of  the  second  paragraph  of 
plaintiff's  complaint,  and  is  bad  on  that  account,  and  for  not 
being  an  answer  to  the  whole  of  the  complaint."  This  ob- 
jection to  the  paragraph  of  answer  is  certainly  novel,  but  it 
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is  hardly  tenable,  we  think.  Counsel  cite  no  authorities  in 
support  of  their  position,  and  we  know  of  none.  We  are 
familiar  with  the  rule  of  pleading,  under  the  code,  which  re- 
quires that  a  paragraph  of  answer  must  respond  to  so  much 
of  the  complaint  as  it  purpoi*ts  to  answer,  or  it  will  be  held 
bad  on  demurrer.  Smith  v.  Litthy  67  Ind.  549.  But  we  know 
of  no  rule  of  pleading  under  which  it  can  be  held  that  a  par- 
agraph of  answer,  addressed  and  limited  upon  its  face  to  a 
specific  part  of  a  complaint,  is  bad  on  demurrer  merely  be- 
<3ause  it  is  not  an  answer  to  the  whole  of  the  complaint. 

It  is  further  claimed  by  appellant's  counsel  that  Shoe- 
maker^s  agreement  to  assume  and  pay  off  appellee*s  mortgage 
on  the  land  was  invalid  and  inoperative,  because,  it  is  said, 
the  second  paragraph  of  answer  showed  that  the  mortgage 
had  been  theretofore  merged  in  the  judgment  and  decree  of 
foreclosure.  Counsel  say :  "  There  could  have  been  no  mort- 
gage debt  to  pay  off  after  the  decree  of  foreclosure,  for  it  was 
then  merged  in  the  judgment.^'  We  thifik,  however,  that  the 
debt  was  none  the  less  a  mortgage  debt,  and  might  properly 
be  described  as  such  after  as  well  as  before  the  judgment  and 
decree  of  foreclosure.  In  Teal  v.  Hinohman,  69  Ind.  379,  it 
was  held  by  this  court  that  a  mortgage  is  not  so  merged  in  a 
judgment  of  foreclosure  as  to  defeat  the  lien  of  the  mortg^e. 
Surely,  it  ca«  not  be  correctly  said  that  the  debt  secured  by 
a  mortgage  is  so  merged  in  the  judgment  and  decree  of  fore- 
<5losure  that  it  can  no  longer  be  described,  accurately  and  ap- 
propriately, as  a  mortgage  debt. 

Appellant's  counsel  also  insist  that  the  allegations  of  the 
second  paragraph  of  the  answer  do  not  show  with  sufficient 
clearness  and  certainty,  that  the  taxes  for  which  the  land  was 
sold  and  conveyed  to  the  appellant,  and  which  he  is  seeking 
to  have  declared  a  lien  upon  the  land  and  to  recover  back  in 
this  suit,  were  either  the  taxes  which  Shoemaker  had  assumed 
and  agreed  to  pay  off,  or  the  taxes  which  had  been  assessed 
against  the  land  while  Shoemaker  was  the  owner  and  in  pos- 
.session  of  the  land,  and  in  receipt  of  the  rents  and  profits 
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thereof.  It  must  be  admitted^  we  think^  that  in  these  partic- 
ulars there  is  some  uncertainty  in  the  allegations  of  the  sec- 
ond paragraph  of  answer,  but,  as  a  general  rule,  uncertainty 
in  pleading  is  no  ground  for  demurrer,  and  can  only  be  reached 
by  a  motion  to  make  the  pleading  more  certain  and  specific 
in  the  particulars  of  which  complaint  is  made.  It  makes  but 
little  difference,  however,  in  the  case  in  hand,  whether  the 
paragraph  of  answer  we  are  now  considering  is  construed  as 
charging  that  the  taxes,  for  which  the  land  was  sold  and  con- 
veyed to  the  appellant,  were  the  taxes  which  Shoemaker  had 
assumed  and  agreed  to  pay,  or  taxes  which  were  assessed 
against  the  land  after  the  same  was  conveyed  by  Moore,  to 
Shoemaker,  and  while  he  was  its  owner  and  in  its  possession^ 
and  in  the  receipt  of  the  rents  and  profits  thereof.  It  is 
very  clear,  we  think,  that  the  sale  and  conveyance  of  the  land 
for  taxes  to  Shoemaker  would  not,  in  either  event,  upon  the 
facts  stated  in  the  second  paragraph  of  answer,  operate  either 
to  pass  the  title  to  the  land  or  to  create  a  lien  thereon  for  the 
amount  of  taxes  paid,  interest,  penalties  and  costs,  or  any  part 
thereof,  as  against  the  appellee*s  prior  mortgage  lien  for  un- 
paid purchase- money. 

In  either  event,  it  was  incumbent  on  Shoemaker  to  pay  off 
and  discharge  the  taxes  assessed  against  the  land  out  of  his 
own  proper  means.  This  was  his  duty,  either  uader  his  con- 
tract of  assumption  or  as  owner  of  the  equity  of  redemption, 
under  his  deed  thereof  from  Zachariah  T.  Moore,  to  pay  and 
satisfy  such  taxes;  and  he  could  not,  in  violation  of  such 
duty,  by  allowing  such  taxes  to  become  delinquent,  and  by 
purchasing  the  land  on  account  thereof,  acquire  a  title  to  the 
land  or  a  valid  lien  thereon,  as  against  the  mortgagee.  In  his 
excellent  Treatise  on  the  Law  of  Taxation,  on  p.  345,  Judge 
Cooley  says :  "  Some  persons,  from  their  relation  to  the  land 
or  to  the  tax,  are  precluded  from  becoming  purchasers.  The 
title  to  be  transferred  on  such  a  sale  is  one  based  on  the  default 
of  the  person  who  owes  to  the  government  the  duty  to  pay  the 
tax.     But  one  person  may  owe  this  duty  to  the  government^ 
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and  another  may  owe  it  to  the  owner  of  the  land.  Such 
a  case  may  exists  where  the  land  is  occupied  by  a  tenant, 
who,  by  his  lease,  has  obligated  himself  to  pay  taxes. 
Where  this  is  the  relation  of  the  parties  to  the  land,  it 
would  cause  a  shock  to  the  moral  sense  if  the  law  were  to 
permit  this  tenant  to  neglect  his  duty  and  cut  off  his  lessor's 
title  by  buying  in  the  land  at  a  tax  sale.  So  the  mortgagor, 
remaining  in  possession  of  the  land,  owes  it  to  the  mortgagee 
to  keep  down  the  taxes;  and  the  law  would  justly  be  charge- 
able with  connivance  at  fraud  and  dishonesty,  if  a  mortga- 
gor might  allow  the  taxes  to  become  delinquent,  and  then  dis- 
charge them  by  a  purchase  which  would,  at  the  same  time, 
cut  off  his  mortgage.  There  is  a  general  principle  applicable 
to  such  cases ;  that  a  purchase  made  by  one  whose  duty  it  m  as 
to  pay  the  taxes  shall  operate  as  payment  only ;  he  shall  ac- 
quire no  rights  as  against  a  third  party,  by  a  neglect  of  the 
duty  which  he  owed  to  such  party.  This  principle  is  univer- 
sal, and  is  so  entirely  reasonable  as  scarcely  to  need  the  sup- 
port of  authority.  Show  the  existence  of  the  duty,  and  the 
disqualification  is  made  out  in  every  instance.'^  The  text  of 
this  learned  author  is  fully  sustained  by  a  long  list  of  decided 
cases  in  the  courts  of  last  resort  in  our  sister  States,  to  which 
we  refer  without  reciting  them. 

We  are  of  opinion  that  the  allegations  of  the  second  par- 
agraph of  answer  show,  with  sufficient  certainty,  that  Shoe- 
maker could  not  and  did  not  by  his  purchase  of  the  land  in 
controversy,  at  the  tax  sale  thereof,  acquire  any  title  to  or  lien 
upon  such  land,  which  he  could  enforce  either  at  law  or  in 
equity  as  against  the  appellee.  This  being  so,  as  it  surely  is, 
it  seems  clear  to  us  that  the  appellant,  under  Shoemaker's  as- 
signment of  his  tax  certificate  of  the  sale  of  the  land  for 
taxes,  made  by  his  agent  by  his  procurement  and  at  his  in- 
stance, and  under  the  tax  deed  executed  in  pursuance  of  such 
assignment,  acquired  no  other,  different  or  better  title  to  or 
lien  upon  the  land  than  Shoemaker  or  his  agent  had  thereto 
or  thereon  prior  to  such  assignment.     The  assignee  can  take 
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no  more  by  the  assignment  of  the  certificate  than  the  pur- 
chaser at  the  sale  took  by  his  purchase.  Haaselman  v.  Lowe, 
70  Ind.  414,  p.  417 ;  Kruger  v.  Supervisars,  etc,  44  Wis.  605. 

Our  conclusion  is,  therefore,  that  the  court  did  not  err  in 
overruling  appellant's  demurrer  to  the  second  paragraph  of 
appellee's  answer. 

Appellant's  counsel  also  claim  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  third  paragraph  of  appellee's  an- 
swer. We  think  this  error  is  well  assigned.  If  the  opinion 
of  this  court,  on  the  former  appeal  of  this  cause,  in  holding 
the  second  paragraph  of  appellee's  complaint  to  be  sufficient 
on  demurrer,  is  good  law,  and  certainly  it  is  the  law  of  this 
case,  then  the  third  paragraph  of  answer  is  hopelessly  bad  on 
demurrer,  for  practically  the  appellee  sought  to .  present,  by 
his  third  paragraph  of  answer,  the  precise*  question  which  this 
court,  on  the  former  appeal,  had  decided  against  him.  In- 
deed, appellee's  counsel  virtually  concede,  as  we  understand 
them,  that  if  the  former  opinion  of  this  court  is  adhered  to, 
then  the  third  paragraph  of  answer  was  bad,  and  the  demur- 
rer thereto  ought  to  have  been  sustained. 

Appellee's  counsel  earnestly  insist,  however,  that  the  sec- 
ond paragraph  of  answer  states  his  defence  to  this  action,  and 
that  this  defence  was  fully  and  completely  sustained  by  the 
evidence  appearing  in  the  record.  In  this  view  of  the  case 
we  concur  with  appellee's  counsel.  We  think  that  the  error 
of  the  court,  in  overruling  the  demurrer  to  the  third  para- 
graph of  answer,  did  not  aiFect  the  substantial  rights  of  the 
appellant,  and  "  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined  in  the  court  below."  In  such  a  case, 
and  for  such  an  error,  the  statute  forbids  that  the  judgment 
be  "  reversed  in  whole  or  in  part."  Sections  398  and  658,  E. 
S.  1881. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jan.  20, 1885. 
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I  W    676 

Tbust  AND  Trustee. — Fraudulent  Conv&fimee. — Affrtemeni, — Statute  (^Frauds.  '^®*  380 
— Statute  of  Limitations. — DemaruL — PregumptUm, — Where  one  holds  lands 
in  secret  trust  for  another,  to  defraud  creditors,  and  by  subsequent  parol 
agreement  the  land  is  converted  into  money  to  be  used  by  the  trustee  in 
paying  the  creditors,  the  balance  to  be  put  at  interest  until  called  for 
or  until  the  grantor's  youngest  child  reaches  full  age,  the  new  agreement 
purges  the  original  fraud,  is  valid  though  not  in  writing,  the  statute  of 
limitations  does  not  begin  to  run  until  demand  by  the  cestui  que  trust  or 
full  age  of  the  youngest  child,  and  the  lapse  of  twenty  years  raises  no 
presumption  of  payment. 

Harmless  Error. — Pleading, — Error  in  sustaining  a  demurrer  to  a  para-  * 

graph  of  answer  to  one  of  several  paragraphs  of  complaint  is  harmless, 
if  the  same  issue  was  made  upon  another  paragraph  of  the  complaint, 
and  upon  trial  was  found  against  the  defendant. 

Same. — It  is  harmless  error  to  sustain  a  demurrer  to  a  paragraph  of  an- 
swer, all  the  averments  of  which  are  provable  under  another  issue  made 
by  the  pleadings. 

Decedents'  Estates. — Appointment  of  Administrator. — That  a  prior  admin- 
istrator has  been  discharged  because  he  could  find  no  assets  does  not 
prevent  the  appointment  of  an  administrator  de  honisnon;  nor  is  the  fact 
that  proceedings  are  pending  for  the  removal  of  the  latter  a  reason  for 
abatement  or  stay  of  proceedings  of  a  suit  instituted  by  him. 

Same. — Collection  of  Debts, — Where  there  is  no  widow,  and  no  debts  against 
an  estate,  the  heirs  may  collect  debts  due  the  estate  without  an  adminis- 
trator, but  this  can  not  prevent  the  appointment  of  an  administrator. 

Evidence. — Lost  Writing. — Immaiericdiiy, — Where  a  writing,  which  would 
be  proper  evidence,  is  shown  to  be  lost,  parol  proof  of  its  contents  is  ad- 
missible, and  if  the  evidence  be  immaterial  it  is  necessarily  harmless. 

Practice. — Rule  of  Courts  Enforcement  of. — Where  a  rule  of  court  forbid- 
ding the  removal  of  papers  from  the  files  has  been  violated  by  an  attor- 
ney in  the  cause,  as  to  depositions,  the  court  may  strike  out  his  motion 
to  suppress  parts  thereof. 

Same. — Amendment  of  Pleading. — Discretion, — The  trial  court  has  much  dis- 
cretion in  the  matter  of  amending  pleadings,  and  this  is  not  abused  by 
refusing  an  immaterial  amendment. 

Same. — Interrogaiaries  to  Jury. — In  a  suit  by  an  administrator  to  recover 
money  held  in  trust,  it  is  immaterial  whether  there  are  demands  against 
the  estate  or  not,  and  interrogatories  upon  the  subject  should  not  be  sent 
to  the  jury. 

From  the  Hancock  Circuit  Court. 
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A,  C,  Ayres,  E.  A,  BrowTij  J,  A,  New  and  J.  W.  Jones,  for 
appellant. 

W.  W.  Woollen,  for  appellee.  ^ 

Franklin,  C. — Appellee,  as  administrator  of  the  estate 
of  John  Crowder,  sued  appellant  for  money  held  by  him  in 
tnisj;  for  the  use  of  said  estate. 

The  complaint  contains  a  long  history  of  transactions, 
commencing  as  far  back  as  1838,  which  we  can  not  see  affect 
the  merits  of  the  real  matters  in  controversy.  The  com- 
plaint contains  three  paragraphs,  which  are  substantially  the 
same,  and  the  parties  have  called  our  attention  to  the  third 
one.  After,  as  we  think,  the  unimportant  previous  historj-, 
this  paragraph  alleges  that  in  1854  the  defendant,  as  trustee, 
for  the  use  of  the  deceased,  held  the  legal  title,  and  the  dc- 
<;eased  the  equitable  title,  to  certain  real  estate,  and  that  they 
by  agreement  sold  the  same  for  ^4,000;  that  $1,500  was  paid 
in  cash,  which  was  received  by  deceased,  and  notes  were  taken 
for  the  balance  in  deferred  payments ;  that  deceased  then  sold 
all  his  personal  property,  and  notes  were  taken  for  the  same ; 
that  deceased  was  an  illiterate  colored  man  and  had  full  con- 
fidence in  the  defendant,  and,  by  agreement  of  said  parties, 
all  of  said  notes  for  both  real  and  personal  property  were  to 
be  left  with  said  defendant  for  collection,  and  to  fiicilitate  the 
same  the  notes  were  all  executed  to  the  defendant,  and  left 
with  him  for  that  purpose,  under  the  further  agreement  that 
the  defendant  should  collect,  pay  deceased's  debts,  and  keep 
the  balance  of  the  same  at  interest  until  deceased  called  for 
the  money,  and  if  it  should  not  be  called  for  during  the  life 
of  deceased,  the  defendant  should  keep  it  at  interest  until 
deceased's  children  all  came  of  age;  that  deceased  then 
moved  to  Canada;  that  deceased  died  in  Canada  without 
calling  for  the  balance  of  said  money;  that  all  of  said  de- 
ceased's children  were  of  age,  the  youngest  being  twenty-six 
years  old  before  the  commencement  of  this  suit;  and  that 
the  plaintiff  had  demanded  the  money,  which  the  defendant 
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refused  to  pay.     Demurrers  were  overruled  to  each  paragraph 
of  the  complaint. 

The  first  objection  to  the  complaint  is  that  it  shows  an  ar- 
rangement to  defraud  the  creditors  of  deceased.  We  do  not 
see  any  reasonable  grounds  for  such  objection,  and  do  not 
think  appellant  occupies  any  favorable  position  in  making 
such  objection.  There  is  nothing  showing  that  deceased  had 
any  creditors  not  provided. for  by  the  arrangement,  and  if 
they  were  not  all  fully  paid,  it  was  the  fault  of  the  defend- 
ant and  not  of  the  deceased. 

The  second  objection  is  that  it  shows  the  defendant's  com- ' 
pliance  with  a  former  contract  and  the  deceased's  non-com- 
pliance therewith.  The  former  contract  was  cancelled  and 
set  aside  by  the  subsequent  agreement  and  the  execution  of 
the  conveyance  by  both  the  parties  in  pursuance  of  the  sale 
of  the  real  estate.  The  defendant  can  not  go  back  and  insist 
upon  the  former  contract. 

The  third  objection  is,  that  the  complaint  shows  that  the 
last  agreement  was  made  without  any  consideration,  that  the 
legal  title  was  then  in  defendant,  and  the  proceeds  of  the  sale 
belonged  to  him;  that  after  the  deceased  had  received  the 
$1,500  cash  payment,  the  defendant's  promise  to  collect  the 
deferred  payments  and  pay  them  to  the  deceased  was  without 
consideration. 

The  complaint  shows  that  the  defendant  had  paid  $200  of 
encumbrance  upon  the  land,  and  that  he  held  the  legal  title 
to  secure  the  repayment  thereof,  and  tliat  his  title-deed  was 
in  fact  only  a  mortgage.  When  the  land  was  sold  and  con- 
veyed by  both  defendant  and  deceased,  the  proceeds,  after  the 
payment  to  the  defendant  of  said  $200  and  interest,  belonged 
to  the  deceased,  and  was  a  sufficient  consideration  for  the 
promise  of  defendant  to  pay  the  same  to  him  when  called  for, 
or  when  his  youngest  child  came  of  age. 

The  fourth  objection  is  that  the  alleged  contract  shows  an 
attempted  express  trust,  which  can  only  be  created  by  being 
Vol.  99.-37 
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reduced  to  writing.  The  deceased  was  arranging  his  afi&irs 
so  as  to  move  to  Canada  for  the  purpose  of  residing  there, 
and  he  selected  his  intimate  friend  (the  defendant)  as  his 
agent  to  settle  up  his  afiairs^  as  is  shown  by  the  complaint 
We  think  the  agreement  was  binding  without  being  reduced 
to  writing. 

The  last  objection  is  that  the  complaint  shows  that  twenty 
years  had  elapsed  from  the  date  of  the  contract  before  any 
demand  was  made ;  and  the  law  presumes  the  liability  paid 
when  the  parties  are  not  in  ignorance  of  their  rights.  Ac- 
cording to  the  terms  of  the  contract,  no  action  could  accrue 
upon  it  until  there  was  a  call  for  the  money  by  the  deoeasedy 
or  until  all  his  children  had  arrived  at  age.  No  call  was  ever 
made,  and  the  youngest  child  did  not  arrive  at  the  age  of 
twenty-one  years  until  within  five  years  before  the  demand  for 
the  money  and  the  commencement  of  this  suit.  The  law  raises 
no  presumption  of  payment  under  such  circumstances. 

We  have  thus  decided  these  objections  to  the  complaint 
without  any  lengthy  discussion  of  either  of  them^  believing 
that  the  reasons  therefor  will  obviously  appear.  To  the  third 
paragraph  of  the  complaint  the  defendant  filed  an  answer, 
the  first  paragraph  of  which  is  in  substance  as  follows: 
That  deceased  died  in  Canada  in  August,  1854,  and  that  an 
administrator  on  his  estate  was  there  appointed.  And  on  the 
28th  day  of  September,  1855,  one  George  W.  Mears,  in  the 
county  of  Marion  and  State  of  Indiana,  was  appointed  by  the 
probate  court  of  said  county  as  administrator  of  the  estate 
of  said  deceased ;  that  *he  continued  to  act  as  such  until  the 

—  day  of ,  1858,  when  he  resigned,  and  Alexander 

Graydon  was  then  appointed  as  his  successor,  who  continued 
to  act  as  such  administrator  until  the  13th  day  of  March, 
1863,  when  he  reported  to  the  proper  court  that  he  could 
find  no  property  upon  which  to  administer,  and  asked  to  be 
discharged.  The  court  then  discharged  him  and  discontinued 
the  estate  in  court.     (This  historical  part  of  the  administra- 
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tion,  like  that  of  the  action  of  the  parties  contained  in  the 
complaint^  we  do  not  see  wherein  they  can  affect  the  merits 
of  the  matters  in  controversy  between  the  parties.) 

The  answer  then  proceeds :  That  on  the  27th  day  of  March, 
1874,  the  plaintiff  was  appointed  by  the  Marion  Circuit  Court 
administrator  of  said  estate  upon  his  own  application,  and 
that  at  said  time  said  deceased  had  no  estate  in  said  county 
to  be  administered;  that  said  deceased  did  not  die  in  said 
county,  nor  the  State  of  Indiana,  nor  in  the  United  States, 
and  that  said  court  had  no  power,  or  authority,  or  jurisdic- 
tion to  appoint  him  as  such  administrator ;  that  since  the  in- 
stitution of  this  suit  the  defendant  had  filed  in  the  Marion 
Circuit  Court  a  petition  and  application  to  have  said  plain- 
tiff's  letters  annulled  and  set  aside  for  the  facts  in  this  para- 
graph alleged,  and  the  same  is  still  pending  in  said  court, 
and  asks  that  this  suit  be  abated  permanently,  and,  if  not, 
temporarily,  until  said  petition  in  said  court  is  decided. 

This  paragraph  of  answer  was  verified  by  the  defendant, 
and  filed  in  October,  1880.     A  demurrer  was  sustained  to  it. 

In  connection  with  the  plea  in  abatement  the  following 
additional  paragraphs  of  answer  were  filed : 

2d.  The  general  denial. 

3d.  Payment. 

4th.  Six  years'  statute  of  limitations. 

5th.  Fifteen  years'  statute  of  limitations. 

6th.  Special  plea  of  payment. 

7th.  General  accounting  and  set-off. 

Similar  paragraphs  of  answer,  except  the  plea  in  abate- 
ment, were  filed  to  the  other  paragraphs  of  complaint,  with 
an  additional  paragraph  of  special  denial  of  a  letter  alleged 
to  have  been  written  by  the  defendant  to  the  widow  of  de- 
ceased, after  deceased's  death,  admitting  that  he  had  collected 
the  money,  and  promising  to  invest  it  for  the  use  of  her  and 
the  children.  Demurrers  were  sustained  to  the  third,  twelfth, 
thirteenth  and  fourteenth  of  these  answers  to  the  first  and 
second  paragraphs  of  the  complaint. 
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The  paragraphs  of  answer  are  substantially  duplicates  to 
each  paragraph  of  complaint.  And  as  to  those  to  which  the 
demurrer  was  sustained,  the  third  alleged  an  accounting  and 
settlement;  the  twelfth,  a  denial  of  the  lettef  as  above  stated; 
the  thirteenth,  special  denials  of  the  historical  part  of  the 
complaint  before  referred  to ;  the  fourteenth,  the  alleged  agree- 
ment was  not  in  writing. 

The  rulings  upon  these  last  named  demurrers  are  first  con- 
sidered by  appellant  in  his  brief.  It  is  insisted  that  as  to  the 
said  third  paragraph  it  is  good,  and  the  evidence  of  an  ac- 
counting and  settlement  could  not  be  given  in  evidence  un- 
der the  paragraph  of  payment.  This  may  be  true.  But 
there  was  a  paragraph  of  answer  to  the  third  paragraph  of 
the  complaint  of  a  similar  purport  on  an  accounting  and  set- 
tlement and  for  set-off,  under  whicli  could  have  been  given 
in  evidence  all  the  facts  that  could  have  been  given  under 
this  paragraph.  And  it  is  admitted  by  appellant  in  his  brief 
that  the  third  paragraph  of  the  complaint  contained  all  the 
material  facts  of  the  first  and  secjond,  though  more  specifically 
pleaded.-  Therefore,  appellant  at  the  trial  could  not  have 
been  injured  by  this  ruling. 

The  special  denials  contained  in  the  twelfth  and  thirteenth 
paragraphs  were  embraced  in  the  general  denial  which  was 
in  the  answer,  and  appellant  was  not  injured  by  this  ruling. 
The  fourteenth,  that  the  agreement  was  not  in  writing,  was 
not  sufficient  to  constitute  a  defence. 

Appellant,  in  his  brief,  discusses  at  length  the  sustaining 
of  the  demurrer  to  the  plea  in  abatement,  and  insists  that 
when  the  estate  had  been  finally  settled  by  the  administrator, 
Graydon,  in  1863,  and  he  was  by  the  court  discharged,  no 
administrator  on  that  estate  could  afterwards  be  appointed. 
The  paragraph  of  answer  shows  that  the  former  administra- 
tor was  discharged  without  any  administration  of  the  estate; 
that  no  assets  had  ever  come  into  his  hands,  and  upon  his 
discharge  the  estate  was  discontinued  in  court,  and  then  stood 
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the  same  as  though  no  administrator  had  ever  been  appointed 
upon  the  estate^  nothing  whatever  having  been  done  in  the 
estate  by  any  administrator. 

As  to  the  allegations  in  the  answer,  that  the  deceased  died 
in  Canada,  and  had  no  assets  in  Marion  county  to  be  admin- 
istered, the  application  for  the  appointment  of  appellee  as 
administrator  stated  sufficient  facts  to  give  the  court  jurisdic- 
tion to  make  such  appointment,  and  appellant  can  not  in  this 
collateral  way  attack  the  truth  of  the  statements  in  said  ap- 
plication. This  suit  was  for  the  purpose  of  determining 
whether  there  were  any  assets  in  the  county  to  be  adminis- 
tered. And  appellant  can  not  thus  get  rid  of  the  investiga- 
tion, but  should  be  held  to  answer  as  to  the  merits  of  the 
claim.  But  appellant  insists  that  if  he  can  not  thus  collater- 
ally attack  the  appointment  of  the  administrator,  the  court 
ought  to  have  enjoined  and  restrained  the  ftirther  prosecution 
of  this  suit  until  his  petition  pending  to  have  the  letters  re- 
voked could  be  heard  and  determined.  This  plea  in  abate- 
ment does  not  show  that  said  estate  had  ever  been  adminis- 
tered upon  and  finally  settled. 

There  was  no  error  in  the  court's  sustaining  the  demurrer 
to  the  plea  in  abatement,  or  in  refusing  to  stay  the  proceed- 
ings. Under  the  motion  for  a  new  trial,  various  reasons  are 
stated.  We  will  confine  ourselves  to  those  insisted  upon  by 
appellant  in  his  brief,  considering  all  others  as  being  waived. 
The  second  instruction  given  to  the  jury  is  first  complained 
of.     That  instruction  reads  as  follows : 

"  The  plaintifi;  in  opening  his  case,  read  to  you  the  third 
paragraph  of  his  complaint  only,  and  stated  to  you  that  he 
relied  for  his  verdict  upon  the  facts  alleged  in  this  third  par- 
agraph. I  will  not,  therefore,  trouble  you  by  calling  your  at- 
tention to  the  other  paragraphs  of  the  complaint. 

"  The  plaintiff's  cause  of  action,  as  charged  in  the  third  par- 
agraph of  his  complaint,  may  be  stated  in  a  few  words.  It  is 
that  certain  notes  executed  by  darner  &  Franco  to  the  de- 
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fendant  Langsdale  were,  in  fact,  the  property  of  the  decedent 
John  Crowder;  that  the  defendant  Langsdale  agreed  with 
said  Crowder  that  he,  said  Langsdale,  would  coUeet  said 
notes  for  said  Crowder  and  pay  out  of  the  proceeds  the  debts 
of  Crowder,  and  keep  thfe  residue  until  Crowder  called  for  it, 
and  that  if  Crowder  did  not  call  for  it  in  his  lifetime,  the  said 
defendant  should  put  the  money  at  interest,  and  the  control 
thereof  should  be  kept  by  said  defendant  until  said  Crowder's 
children  should  become  of  age ;  that  in  pursuance  of  said 
contract  the  defendant  did  collect  said  notes ;  that  soon  after 
said  contract  was  made  said  Crowder  died,  never  having  called 
upon  Langsdale  for  said  money ;  that  the  children  of  said 
Crowder  have  all  arrived  at  twenty-one  years  of  age,  and 
that  the  plaintiff,  as  the  administrator  of  said  Crowder,  has, 
before  the  bringing  of  this  suit,  demanded  of  said  defendant 
that  he  pay  over  said  money  to  him,  and  that  the  defendant 
has  refiised  to  do  so/' 

The  objection  to  this  instruction  is  that  it  does  not  state 
all  the  material  allegations  of  the  third  paragraph  of  the  com- 
plaint. We  think  the  long  history  of  various  transactions, 
extending  from  1838  to  1854,  between  Crowder  and  others 
about  their  holding  the  title  to  his  real  estate,  whether  in 
trust  for  himself  and  family  and  a  part  of  his  creditors,  or  in 
fraud  of  his  creditors,  makes  no  difference  in  this  contro- 
versy. Even  if  Langsdale  got  the  title  to  the  lands  in  either 
way,  having  paid  $200  encumbrance  thereon,  lie  and  Crowder, 
being  the  parties  then  interested,  had  a  right  to  unite  in  the 
sale  of  the  lands,  and  adjust  the  equities  between  themselves, 
providing  for  the  payment  of  Crowder's  debts  out  of  the  pro- 
ceeds of  the  land,  and  agreeing  that  what  was  left  after 
the  defendant  was  made  whole  for  what  he  had  paid  out 
should  be  held  for  the  use  of  Crowder  or  his  children,  such 
transaction  would  fiiUy  supersede  any  fraudulent  conveyanei* 
for  said  lands  that  may  have  theretofore  been  made  by  said 
Crowder.     In  Bump  on  Fraudulent  Conveyance,  3d  ed.,  page 
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462,  it  is  said:  "If  the  parties  voluntarily  rescind  the 
fraudulent  conveyance,  a  subsequent  arrangement  between 
them  in  regard  to  the  same  property  will  not  be  tainted  by 
the  previous  fraud."  See,  also,  the  c^e  of  Parker  v.  Tiffany y 
52  III.  286. 

In  the  case  of  Matthews  v.  Buck,  43  Maine,  265,  the  fol- 
lowing language  is  used :  "  No  reason  is  perceived  why  par- 
ties who  have  made  a  contract  in  fraud  of  the  rights  of  cred- 
itors, should  not  be  permitted  subsequently  to  rescind  such 
contract  in  all  cases  before  the  rights  of  attaching  creditors  or 
subsequent  purchasers  have  intervened,  and  where  such  exist- 
ing rights  are  not  affected  thereby.  A  rule  of  law  which  should 
prevent  them  from  doing  so  would  be  manifestly  unjust,  and 
tend  greatly  to  the  perpetuation  of  such  frauds.  Notwith- 
standing sujch  a  contract  is  valid  between  the  parties,  still  if 
they  voluntarily  rescind  it,  no  disability  will  attach,  by  rea- 
son of  any  previous  fraud,  to  any  subsequent  arrangement  of 
theirs  in  regard  to  the  same  property,  so  as  to  render  it  in- 
valid, whether  such  arrangement  be  made  with  other  persons 
or  between  themselves,  provided  the  rights  of  third  parties 
had  not  then  attached." 

The  real  ownership  of  the  notes  in  the  case  under  consid- 
eration depended  upon  whether  such  subsequent  agreement  was 
made,  and  not  whether  there  had  previously  been  a  fraudu- 
lent conveyance  of  the  lands ;  therefore  these  previous  his- 
torical averments  were  immaterial  in  the  real  controversy, 
and  we  think  the  court  gave  to  the  jury  a  very  plain  and  suc- 
cinct statement  of  the  substance  of  the  real  matter  in  contro- 
versy between  the  parties.  We  do  not  see  that  appellant  has 
any  just  cause  to  complain  of  this  instruction. 

The  fourth  instruction  is  also  objected  to,  which  reads,  sub- 
stantially, as  follows : 

That  it  makes  no  difference  whether  the  original  arrange- 
ment between  Crowder  and  Langsdale,  in  relation  to  put- 
ting the  title  to  the  land  in  Langsdale's  name  for  the  use  of 
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Crowder,  was  in  fraud  of  Crowder's  creditors  or  not ;  if  the 
parties  afterwards  made  the  agreement  as  set  forth  in  the  com- 
plaint^ there  was  a  valid  consideration  for  the  agreement,  and 
the  agreement  was  binding  upon  the  parties. 

According  to  the  authorities  heretofore  cited,  the  subsequent 
agreement  cancelled  any  fraud  that  may  have  existed  in  the 
original  arrangement,  and  as  provision  was  made  in  the  sub- 
sequent agreement  for  the  payment  of  all  of  Crowder's  debts, 
there  was  no  error  in  this  instruction. 

The  sixth  instruction  is  also  objected  to,  which  substan- 
tially states  as  follows : 

If  a  former  administrator  made  a  demand  upon  the  defend- 
ant for  the  money  in  suit,  but  such  demand  was  made  before 
Crowder^s  children  became  of  age,  the  defendant,  under  the 
contract  claimed  by  plaintiff,  was  under  no  obligation  to  com- 
ply with  such  demand,  and  no  cause  of  action  could  thereby 
arise  to  Crowder^s  estate,  and  the  statute  of  limitations  would 
not  then  begin  to  nm  by  reason  of  such  demand. 

Without  discussing  this  instruction,  we  see  no  reasonable 
objection  to  it,  and  find  no  error  in  it. 

Counter  instructions  to  those  given  were  asked  and  refused, 
and  as  we  hold  there  was  no  error  in  those  given,  we  neces- 
sarily hold  that  there  was  no  error  in  refusing  the  ones  asked. 

The  fifth  reason  for  a  new  trial  is  that  the  verdict  is  con- 
trary to  law,  and  that  is  based  upon  the  claim  that  the  evi- 
dence shows  that  the  original  transaction  of  Crowder  in  put- 
ting the  title  to  his  lands  out  of  his  name  was  to  defraud  his 
creditors. 

We  have  heretofore  decided  that  whether  the  evidence 
shows  that  or  not,  makes  no  difference ;  if  it  did,  that  would 
not  invalidate  the  subsequent  sale  of  the  land  by  both  the  par- 
ties, and  the  agreement  in  relation  to  the  notes ;  hence  the 
verdict  was  not  contrary  to  law. 

The  ninth  reason  for  a  new  trial  is  the  overruling  of  ap- 
pellant's motion  to  strike  out  parts  of  the  deposition  of  Celia 
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J.  Hart,  the  widow  of  deceased,  John  Crowder.  She  testi- 
fied in  her  deposition  that  in  a  short  time  after  her  husband^s 
death  she  wrote  a  letter  to  the  defendant  Joshua  M.  W.  Langs- 
dale,  apd  signed  her  name  to  it,  informing  him  that  her  hus- 
band was  dead,  and  asking  him  to  send  to  her  some  money, 
but  he  did  not  do  it;  the  money  she  asked  for  was  what  he 
had  collected  on  notes  given  for  balance  on  land.  She  then 
stamped  the  letter  and  placed  it  in  the  post-office,  to  be  sent 
to  him  by  mail.  She  kept  a  copy  of  the  letter,  but  it  got  mis- 
placed and  lost ;  she  had  lo&ked  for  it  but  could  not  find  it ; 
that  in  a  short  time  she  received  a  letter  in  answer  from  the 
defendant  Mr.  Langsdale,  and  it  also  got  lost  in  Canada.  She 
had  searched  for  and  could  not  find  it ;  she  had  also  got  a 
lawyer  to  come  to  her  house,  and  look  through  all  her  papers 
for  it,  but  he  could  not  find  it. 

In  answer  to  her  letter,  he  wrote  to  her  that  he  had  got 
the  money,  but  he  would  not  send  to  her  there.  He  said,  if 
she  would  come  back  he  would  appropriate  that  money  for 
her  benefit  and  the  children, — if  she  would  come  back  to  In- 
dianapolis. She  had  written  to  Mr.  Langsdale  that  her  hus- 
band had  bought  a  house  and  lot  and  owed  some  on  it,  and 
unless  she  got  the  money  she  would  lose  the  property.  In 
his  answer  he  said,  let  it  go  and  come  there,  and  he  would 
buy  her  one. 

The  objection  to  this  evidence  in  the  deposition  was  that 
it  was  immaterial.  If  it  was  only  immaterial,  it  could  not 
materially  harm  appellant.  But  we  think  it  was  material, 
and  brought  within  the  rule  permitting  oral  testimony  to  be 
given  of  the  contents  of  lost  instruments.  There  was  no 
error  in  refusing  to  strike  out  this  part  of  the  deposition. 
Other  unimportant  objections  are  made  to  other  parts  of  the 
deposition,  which  we  think  unnecessary  to  set  out  in  this 
opinion. 

Appellant  further  complains,  under  other  reasons  for  a  new 
trial,  that  the  court  erred  in  striking  from  the  files  of  the 
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case  other  motions  for  the  suppression  of  parts  of  other  depo- 
sitions. There  was  a  rule  of  record  of  the  court,  that  after 
a  cause  was  at  issue,  no  party  or  attorney  should  take  any  of 
the  papers  in  the  case  from  the  court-room  or  clerk's  oflBce, 
and  appellant's  counsel,  in  violation  of  said  rule,  had  taken 
said  other  depositions,  after  the  cause  had  been  put  at  issue, 
to  their  law-ofiBce,  distant  from  the  court-room  and  clerk's 
office,  and  kept  the  same  there  until  aft^r  the  cause  was  called 
for  trial.  The  rule  was  not  in  violation  of  any  statute,  and 
the  court  had  the  right  to  enforce  such  rule.  We  see  no 
abuse  of  the  discretion  of  the  court  in  resorting  to  the  remedy 
it  did  for  the  enforcement  of  its  rules. 

In  the  twenty-second  reason  for  a  new  trial  appellant  com- 
plains of  the  court  for  refusing  to  admit  in  evidence  a  cer- 
tain transcript  of  a  former  case  in  the  circuit  court  of  Marion 
county,  Indiana,  of  one  Mcars,  administrator,  against  appel- 
lant. The  purpose  announced  by  appellant,  for  which  the 
same  was  asked  to  be  given  in  evidence,  was  to  prove  a  pre- 
vious demand  for  the  money  sued  for,  so  as  to  then  cause  the 
statute  of  limitation  to  commence  running.  That  was  be- 
fore the  youngest  child  came  of  age,  and  no  demand,  if 
proved  then  to  have  been  made,  would  cause  the  statute  of 
limitations  to  begin  to  run  against  the  claim  herein  sued 
upon.  There  was  no  error  in  excluding  this  evidence  for 
that  purpose. 

The  twenty-fourth  reason  for  a  new  trial  is  based  upon  the 
ruling  of  the  court  in  refusing  to  allow  appellant  leave  to  file 
an  additional  paragraph  of  answer.  Appellant  had  on  file 
before  that  time  seven  paragraphs  of  answer.  A  demurrer 
had  been  sustained  to  the  first,  and  overruled  as  to  the  others. 
Appellant,  at  the  time  he  asked  for  such  leave,  stated  to  the 
court  that  the  additional  paragraph  he  desired  to  file  would 
be  the  same  as  the  first  to  which  the  demurrer  had  been  sus- 
tained, with  the  additional  averments,  "that  no  claims  were 
filed  against  the  estate  of  John  Crowder,  of  whom  said 
Woollen  is  administrator;  that  there  were  no  claims  pending 
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at  the  time  of  said  Woollen's  appointment,  and  that  said  es- 
tate had  therefore  been  fully  administered  upon/' 

Appellant  certainly  had  a  full  opportunity  to  answer  when 
he  filed  seven  paragraphs  of  answer.  He  had  in  the  record 
the  benefit  of  the  question  contained  in  the  first  paragraph  by 
a  demurrer  being  sustained  to  it,  and  we  think  the  additional 
averments  proposed  would  add  nothing  to  the  strength  of  the 
first  paragraph.  The  court  necessarily  possesses  discretionary 
powers  in  allowing  additional  pleadings  to  be  filed,  and  in 
this  case  we  do  not  see  any  abuse  of  such  discretion.  There 
was  no  error  in  refusing  to  allow  such  additional  paragraph 
of  answer  to  be  filed.  But  this  question  should  have  been 
presented  in  the  assignment  of  errors  instead  of  in  the  motion 
for  a  new  trial. 

The  twenty-fifth  reason  for  a  new  trial  is  the  last  one  in- 
sisted upon  by  appellant,  and  that  is,  that  the  court  erred  in 
refusing  to  submit  to  the  jury  the  following  interrogatories : 

"  1st.  Has  the  plaintiif  in  this  action  shown  any  indebted- 
ness of  the  estate  of  John  Crowder,  if  so,  to  whom  is  said 
-estate  at  this  time  indebted,  and  amount  of  such  indebtedness  ? 

^'  2d.  What  creditors  of  said  Crowder,  if  any,  ever  filed  or 
proved  their  claim  against  the  estate  of  John  Crowder?'' 

These  interrogatories  were  not  applicable  to  any  of  the  ma- 
terial issues  in  the  case.  This  action  was  not  for  the  purpose 
of  paying  debts  against  the  estate,  but  for  the  purpose  of  col- 
lecting a  debt  coming  to  the  estate.  Where  there  is  no  widow, 
and  no  debts  against  the  estate,  the  heirs  could  collect  debts 
coming  to  such  estate  without  an  administrator,  but  even  that 
remedy  does  not  prevent  the  appointment  of  an  administra- 
tor for  the  purpose  of  collecting  the  debts  coming  to  the  es- 
tate. Salter  v.  Salter,  98  Ind.  522.  And  for  reasons  hereto- 
fore stated  there  was  no  error  in  refusing  to  submit  these 
interrogatories  to  the  jury. 

We  find  no  error  in  this  record.  The  judgment  ought  to 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
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opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  this  decision. 

Filed  Jan.  22,  1885. 


No.  11,088. 

Forbing  et  al.  v.  Webeb. 

HL^j  Wills. — Revocation, — Destruction. — Insanity,— Th^  destruction  of  a  will  hj 
the  maker  during  a  temporary  fit  of  insanity  is  not  an  act  done  with 
his  consent,  and  does  not  revoke  it,  nor,  under  the  statute,  R.  S.  1881,  sec- 
tion 2609,  prevent  its  proof  and  establishment  as  one  destroyed- 

Same. — Proboling  Will, — Evidence. — Copy. — In  proceedings  to  prove  and  es- 
tablish a  will  destroyed,  proof  that  the  testator  caused  it  to  be  recorded 
in  the  recorder's  office,  and  that  the  record  there  found  is  a  correct  copy 
of  the  original,  with  evidence  given  by  the  attesting  witnesses  that  the 
original  was  duly  executed,  is  sufficient  to  show  tliat  the  copy  as  recorded 
is  a  true  copy,  and  it  is  then  admissible  in  evidence. 

Practice. — Competency  of  Witness. — Evidence. — Harmless  Error. — If  a  wit- 
ness be  competent  as  to  any  matter  in  issue,  there  is  no  available  error 
in  overruling  a  general  objection  "  that  he  is  incompetent,'*  and  in  any 
event,  if  he  testify  only  to  matters  which  are  established  by  other  evi- 
dence without  conflict,  the  error,  if  any,  is  harmless. 

From  the  Adams  Circuit  Court. 

D.  Studabaker,  C.  M.  France,  —  Merryman  and  W.  J, 
Vesey,  for  appellants. 

B.  Harrison,  W.  H.  H,  Miller  and  /.  B.  Etam,  for  ap- 
pellee. 

Elliott,  J. — ^The  complaint  of  the  appellee  prays  that  a 
will  alleged  to  have  been  executed  by  John  Tomellier,  de- 
ceased, and  afterwards  lost  or  destroyed,  niay  be  admitted  to 
probate. 

It  is  argued  that  the  complaint  is  bad  for  the  reason  that  it 
is  not  averred  that  the  will  was  not  destroyed  for  the  purpose 
of  revoking  it,  but,  we  think,  facts  are  averred  which  au- 
thorize the  conclusion  of  law  that  it  was  not  revoked.  In  one 
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place  it  is  alleged  that  the  will  was  destroyed  by  the  testator 
while  he  was  in  a  state  of  temporary  insanity,  and  not  of 
sound  mind,  and  that  when  he  recovered  from  the  fit  of 
temporary  insanity,  he  declared  that  he  had  no  intention  of 
revoking  the  will.  It  is  also  averred  that  the  testator  caused 
the  will  to  be  recorded  in  the  records  of  the  county  for  the 
purpose  of  preserving  it,  and  that  he  made  no  subsequent 
will,  but  died  testate.  These  facts  rebut  the  presumption 
that  the  will  was  burned  for  the  purpose  of  working  a  revo- 
cation, and  also  show  that  there  was  no  revocation  by  a  sub- 
sequent will.  As  the  testator  knew  that  the  public  records 
of  the  county  contained  an  accurate  copy  of  the  instrument, 
it  is  but  reasonable  to  infer  that  when  he  regained  his  mental 
capacity  he  acted  upon  the  presumption  that  it  was  not  nec- 
essary to  cause  the  will  to  be  rewritten.  Of  course,  the  re- 
cording of  the  will  added  nothing  to  its  effect,  but,  while  this 
is  true,  it  is  also  true  that  it  preserved  an  accurate  copy,  and 
enabled  the  original  to  be  reproduced  without  doubt  or  un- 
certainty. 

To  constitute  a  valid  revocation  of  a  will,  two  things  must 
concur:  1.  The  intention  to  revoke;  2.  The  act  manifesting 
the  intention.  Woodfill  v.  Patton,  76  Ind.  575 ;  Runkle  v. 
Gaie8y  11  Ind.  95;  Wooleryw  Woolery,  48  Ind.  523;  Wright 
V.  Wright,  5  Ind.  389;  1  Jarman  Wills  (5  Am.  ed.)  284.  A 
testator  who  destroys  a  will  in  a  fit  of  temporary  insanity 
does  not  revoke  it,  for  the  plain  reason  that  in  legal  contem- 
plation an  insane  man  can  neither  form  nor  manifest  an  inten- 
tion; the  intention  which  the  law  regards  is  that  of  a  rea- 
soning being,  not  that  of  a  person  bereft  of  mental  power. 
The  authorities  all  agree  that  a  revocation  is  not  efiectual  un- 
less executed  in  the  manner  required  by  law,  and  it  is  not 
possible  for  a  man  destitute  of  reason  to  execute  a  revocation 
in  that  manner,  because  he  is  incapable  of  forming  the  inten- 
tion which  the  law  declares  is  indispensably  necessary  to  the 
existence  of  a  valid  revocation. 

We  do  not  deem  it  necessary  to  discuss  the  question  as  to 
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the  sufficiency  of  the  third  paragraph  of  the  answer,  for,  as- 
suming it  to  be  good,  no  available  error  was  committed  in 
sustaining  the  demurrer,  because  the  general  denial  entitled 
the  appellants  to  introduce  all  the  evidence  that  would  have 
been  competent  under  that  paragraph. 

It  has  been  held  in  many  cases  that  objections  to  the  com- 
petency of  evidence  must  be  specifically  stated  to  the  trial 
court  and  embodied  in  the  bill  of  exceptions.  City  of  Delphi 
V.  Lowery,  74t  Ind.  520,  and  authorities  cited.  It  has  also 
been  uniformily  held  that  it  is  not  sufficient  to  state  in  gen- 
eral terms  that  evidence  is  not  competent,  but  that  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  incompetent 
must  be  pointed  out  with  a  fair  degree  of  certainty.  Harvey 
V.  Huston,  94  Ind.  527 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Parker, 
94  Ind.  91;  Fitzpatrick  v.  Papa,  89  Ind.  17;  Cox  v.  Stout, 
85  Ind.  422;  McClellan  v.  Bond,  92  Ind.  424;  Underwood 
V.  Linton,  54  Ind.  468 ;  Stanley  v.  Sutherland,  54  Ind.  339 ; 
Murray  v.  Phillips,  59  Ind.  56 ;  Manning  v.  Gasharie,  27  Ind. 
399.  The  reason  which  supports  the  rule,  which  the  cases 
cited  so  firmly  establish,  applies  with  peculiar  force  to  a  case 
where,  like  this,  the  witness  is  only  partially  incompetent. 
If  it  wer^  conceded  that  Weber  was  an  incompetent  witness 
as  to  matters  which  took  place  before  the  testator's  death,  he 
was  still  not  altogether  an  incompetent  witness,  for  he  was 
competent  as  to  matters  which  occurred  after  the  death  of  the 
testator.  It  seems  clear,  therefore,  that  a  general  statement, 
made  when  the  witneas  is  offijred  in  such  a  case  as  this,  that 
he  is  not  competent,  is  not  sufficiently  specific,  and  that  the 
objection  should  be  specifically  made  when  questions  calling 
for  testimony  as  to  matters  which  occurred  prior  to  the  an- 
cestor's death  are  propounded.  Tried  by  this  rule,  the  objec- 
tion made  below  is  not  such  as  will^  present  any  question  for 
our  decision. 

But  if  we  are  wrong  in  the  conclusion  just  stated,  a  re- 
versal can  not  be  adjudged.     This  we  say,  because  Weber's 
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testimony  was  addressed  to  a  point  upon  which  there  was  no 
dispute^  and  the  finding  must  have  been  the  same  upon  that 
point  had  his  testimony  been  excluded.  Aufdencamp  v.  Smith, 
96  Ind.  328;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Pierce,  95  Ind. 
496 ;  Rhoads  v.  Jones,  92  Ind.  328 ;  Citizens  Bank  v.  Adams, 
91  Ind.  280,  see  p.  288;  Bush  v.  Seaton,  4  Ind.  522;  Man- 
chester V.  Doddridge,  3  Ind.  360 ;  Parker  v.  State,  8  Blackf.  292. 

The  statute  provides  that  no  will  shall  be  established 
aj3  lost  or  destroyed  "  unless  the  same  shall  be  proven  to  have 
been  in  existence  at  the  time  of  the  death  of  the  testator ;  or 
be  shown  to  have  been  destroyed  ii>  the  lifetime  of  the  tes- 
tator without  his  consent,  or  otherwise  fraudulently  disposed 
of;  nor  unless  the  provisions  shall  be  clearly  proven  by  two 
witnesses,  or  by  a  correct  copy  and  the  testimony  of  one  wit- 
,  ness.'*  In  our  opinion,  the  evidence  shows  that  in  legal  con- 
templation, and  within  the  meaning  of  the  statute,  the  will 
was  destroyed  without  the  testator's  consent.  It  is  shown  by 
the  testimony  of  several  witnesses,  that  it  was  destroyed,  with 
other  papers,  when  the  testator  was  acting  wildly,  threaten- 
ing to  kill  his  son-in-law,  and  while  he  was  engaged  in  other 
acts  of  violence.  These  witnesses,  having  stated  the  facts, 
declared  that  in  their  opinion  he  was  of  unsound  mind  at  the 
time  the  will  was  destroyed.  If  this  be  true,  it  follows  that 
he  was  not  legally  capable  of  consenting  to  any  act.  An  in- 
sane man  can  not  be  said  to  consent  to  anything  in  the  na- 
ture of  the  revocation  of  a  will,  for,  as  we  have  seen,  there 
can  be  no  revocation  unless  there  is  present  the  intention  to 
revoke,  and  where  there  is  no  mental  capacity,  there  can  be 
no  intention  within  the  meaning  of  the  law. 

The  record  contains  a  copy  of  the  will,  and  several  wit- 
nesses testified  that  the  will  was  executed  in  the  office  of  the 
recorder,  and  two,  at  least,  testified  that  the  testator  deposited 
it  there  for  record.  The  persons  who  attested  the  will  as  sub- 
scribing witnesses  testified  as  to  its  execution,  and  others  tes- 
tified that  the  testator  told  them  that  he  had  left  it  at  the 
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recorder's  oflSce  to  be  recorded.  We  think  that  the  copy  found 
of  record  was  such  as  complies  with  the  requirements  of  the 
statute.  It  is  immaterial  for  what  purpose  the  copy  wasmade^ 
for,  if  the  copy  is  an  accurate  one,  it  is  sufficient  under  the 
statute.  When  it  is  shown,  as  it  was  here,  that  the  will  was 
executed  and  deposited  for  record,  and  that  it  was  copied  in 
one  of  the  books  of  record,  and  this  record  was  read^  there 
was  evidence  as  to  its  contents  independent  of  the  copy  itself. 
This  evidence  came  from  more  than  one  witness ;  it  came  from 
the  deputy  recorder  who  copied  the  will  into  the  record,  from 
the  witness  who  went  with  the  testator  to  the  recorder's  of- 
fice, from  the  witness  who  testified  that  the  copy  was  a  true 
one,  from  the  witnesses  who  testified  that  the  testator  told 
them  that  the  will  had  been  deposited  by  him  for  record,  and 
from  the  witnesses  who  testified  that  the  original  was  taken^ 
by  the  testator  from  the  office  of  the  recorder  after  it  had  been 
recorded.  Where  a  copy  is  shown  to  be  a  true  one  by  the 
testimony  of  one  witness,  and  where  it  is  shown  to  have  been 
copied  by  the  person  with  whom  it  was  deposited  by  the  tes- 
tator and  by  his  direction,  we  do  not  believe  it  necessary  to 
prove  the  exact  contents  by  any  other  witness,  but  that  it  is 
sufficient  if  some  other  witness  states  in  general  terms  the 
provisions  of  the  instrument.  In  the  present  instance  this 
was  done  by  the  witness  John  Weber. 

The  record  of  the  will  was  not  competent  evidence  as  a 
record,  for  the  will  was  not  entitled  to  go  upon  record,  but 
it  was  competent  for  the  purpose  of  exhibiting  a  copy  of  the 
instrument.  It  did  not  have  the  force  of  a  record,  but  it 
did  exhibit  a  copy  of  the  will,  and,  when  proper  supplemen- 
tary testimony  was  given  by  the  person  who  made  the  copy, 
the  instrument  as  copied  was  properly  read  in  evidence. 

Judgment  affirmed. 

Filed  Jan.  22, 1885. 
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No.  11,166.  ^. 

Hunt  v.  The  New  York,  Chicago  and  St.  Louis  Rail- 


way Company.  maq    m 


Railroads. — Appropriation  of  Land, — Deacription,— Amendment, — Under  sec- 
tion 3909,  R  S.  1881,  the  court  has  power,  during  the  pendency  of  a  pro- 
ceeding by  a  railroad  company  to  condemn  land  for  the  right  of  way  of 
its  road,  to  permit  the  plaintiflT  to  amend  the  description  of  the  land  so 
condemned,  as  set  forth  in  the  article  of  appropriation  and  in  the  pro- 
ceedings thereunder. 

Same. — Supreme  Court, — Presumption,-- Damages. — In  such  case  the  Supreme 
Court  will  presume,  in  the  absence  of  the  evidence  adduced  at  the  trial, 
that  if  the  quantity  of  land  appropriated  was  augmented,  or  the  damages 
of  the  owner  increased,  by  reason  of  such  amendn|ent,  these  facts  were 
considered  by  the  jury  in  making  their  assessment 

From  the  Lake  Circuit  Court. 

r.  /.  Merrijield,  for  appellant. 

W,  B.  Johnston  and  J,  B.  Cohra,  for  appellee. 

Colerick,  C. — This  was  a  proceeding  by  the  appellee  to 
condemn^  as  a  right  of  way  for  its  railroad^  a  strip  of  land 
owned  by  the  appellant.  During  the  pendency  of  the  pro- 
ceeding, the  appellee  was  permitted  by  the  court  to  alter  and 
amend  the  description  of  the  land  so  condemned  as  set  forth 
in  the  article  of  appropriation  that  was  filed  by  the  appellee, 
and  in  the  proceedings  thereunder.  The  action  of  the  court 
in  permitting  the  amendment  to  be  made  is  the  only  error  as- 
signed. The  record  shows  that  leave  t6  so  amend  was  granted 
by  the  court  on  the  written  application  of  the  appellee,  in 
which  it  was  stated  "  that  in  the  proceedings  heretofore  had 
in  the  instrument  of  appropriation  and  proceedings  to  con- 
demn, an  error,  through  inadvertence,  was  made  in  the  de- 
scription of  the  lands  to  be  appropriated  by  it  (the  appellee) 
over  and  across  the  defendant's  premises  in  Porter  county, 
Indiana,  in  this,  to  wit,  that  the  starting  point  in  said  prem- 
ises is  given  as  commencing  485  feet  north  of  the  southeast 
corner  of  the  west  half  of  the  southwest  quarter  of  section 
twenty-three  (23)  in  township  thirty-five  (35)  north,  range 
Vol.  99.-38 
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six  (6)  west,  when  the  true  starting  point  was,  is,  and  should 
have  been  given,  as  1,463  feet  south  of  said  southeast  corner; 
that  by  commencing  at  the  point  of  termination,  as  given,  on 
the  west  side  of  said  tract,  in  the  instrument  of  appropriation 
and  proceedings  to  condemn,  and  following  the  courses  and 
distances  back  to  the  east  line  of  said  tract,  it  brings  out  the 
starting  point  as  1,463  feet  north  of  said  southeast  corner  of 
said  tract,  and  where  the  line  of  the  railroad  was  located  and 
distinctly  marked  out  at  the  time  of  the  aj)propriation^  and 
condemning  the  same,  and  where  the  same  was  actually  viewed 
and  appraised  by  the  appraisers  appointed  by  the  court  on 
petition  of  plaintiff  to  assess  the  damages  to  defendant  by  rea- 
son of  the  appropriation  therein.  And  the  plaintiff  further 
says  that,  at  the  time  of  the  assessing  of  the  damages  to  de- 
fendant, as  aforesaid,  said  defendant  and  his  attorney  were 
along  with  the  appraisers  and  passed  over  this  identical  line 
with  them,  and  pointed  out  the  same  to  the  appraisers ;  and 
the  plaintiff  further  says  that  its  railroad  has  been  constructed 
and  is  in  operation  on  the  identical  line  as  appraised  and 
pointed  out  to  the  appraisers  as  aforesaid,''  etc. 

The  truth  of  the  facts  recited  in  the  application,  as  above 
set  forth,  was  verified  by  the  affidavits  of  Mr.  Johnston,  the 
attorney  for  the  appellee,  and  Mr.  Garber,  its  civil  engineer, 
who  surveyed  and  located  the  line  across  the  land  in  ques- 
tion, which  affidavits  were  filed  with  and  in  support  of  the 
application.  No  counter  affidavits  were  filed  by  the  appel- 
lant, nor  were  the  facts  recited  in  the  application  controverted 
in  any  manner  by  him.  It  is  fair  to  infer  that  they  were 
true.  After  the  amendment  was  made,  a  trial  by  jury  oc- 
curred, resulting  in  the  rendition  of  a  verdict  in  favor  of  the 
appellant,  by  which  his  damages,  caused  by  said  appropria- 
tion, were  assessed  at  $3,000,  for  which  sum  judgment  was 
rendered  in  his  favor.  These  damages  were  assessed  after 
the  amendment  was  made.  So,  if  the  quantity  of  land  ap- 
propriated by  the  appellee  was  augmented,  or  the  damages 
of  the  appellant  were  increased,  in  consequence  of  the  amend- 


NOVEMBER  TERM,  1884.  595 

Overton  v.  Bogere. 

ment^  it  is  safe  to  presume  that  those  facts  were  considered 
by  the  jury  in  the  assesssment  of  the  damages.  It  is  proper 
for  us  to  presume  so  in  the  absence  of  the  evidence  adduced 
at  the  trial. 

The  statute  relating  to  the  subject  of  appropriation  of 
lands  by  railroads,  provides ;  *  *  *  «  tj^^  court  shall  also 
have  power,  at  any  time,  to  amend  any  defect  or  informality  in 
any  of  the  special  proceedings  authorized  by  this  act  as  may 
be  necessary.''  *  *  *  R.  S.  1881,  section  3909.  It  has 
been  held  by  this  court,  in  Prather  v.  JeffersonvUley  etc.,  R.  jB. 
Co.j  52  Ind.  16,  that  statutes  authorizing  the  taking  of  private 
property  for  public  use  are  not  to  be  extended  by  inference, 
nor  are  they  to  be  so  strictly  or  literally  construed  as  to  de- 
feat the  evident  purpose  of  the  Legislature.  Under  the  pro- 
vision of  the  statute  above  cited,  we  think  the  court  below 
possessed  ample  power  to  permit  the  amendment  to  be  made. 
It  is  quite  apparent  that  the  court  in  the  exercise  of  its  power, 
so  conferred,  did  no  injustice  to  the  appellant,  as  the  amend- 
ment was  allowed  and  made  while  the  proceeding  was  in  fieri, 
and  before  the  damages  finally  awarded  were  assessed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 
Filed  Jan.  22, 1885. 
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JmxJMENT. — AppliooUion  to  Set  Aside, — ComplainL— Defects  Cured. — In  the 
absence  of  a  demurrer  or  a  motion  to  make  more  specific^  a  complaint 
to  set  aside  a  judgment  rendered  by  default,  which  fails  to  allege  the  date 

thereof  any  more  definitely  than  Uiat  it  was  "on  the  —  of  ,  1882," 

will  be  deemed  cured  after  a  finding. 

Samb. — Fraud. — Former  AdjudiocUion. — Negligence. — An  adjudication  of  a 
motion  to  set  aside  a  judgment  rendered  by  default,  on  the  ground  of 
excusable  neglect,  is  not  a  bar  to  a  subsequent  action  to  set  aside  such 
judgment  for  fraud,  even  if  the  plaintiff  had  knowledge  of  the  fraud 
when  his  motion  was  made. 
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Same. —  Vaiianee, — Where  a  complaint  to  set  aside  a  judgment  all^gies  a 
judgment  by  default  for  three  thousand  dollars,  and  the  proof  shows  it 
to  be  three  thousand  five  hundred  dollars,  the  variance  is  not  material. 

Witness. — Impeachment. — The  impeachment  of  the  character  of  a  witness 
is  only  one  of  the  modes  of  testing  his  credibility,  and  the  court  or  jury 
may  believe  such  witness  notwithstanding  his  impeachment. 

From  the  Washington  Circuit  Court. 

J.  A.  Zaring  and  A.  B.  Collins,  for  appellant. 

D.  M.  Alspaugh  and  J.  C.  Lawler,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  moved  to  set  aside  a  judg* 
ment  taken  against  him  by  default  in  said  court  in  &vor  of 
the  appellant  at  the  August  terra,  1882. 

His  affidavit  in  support  of  said  motion  was  met  by  a  coun- 
ter affidavit,  and  the  motion  was  overruled.  He  appealed  to  this 
court,  where  the  judgment  of  the  court  below  was  affirmed. 
Rogers  v.  Overton,  87  Ind.  410.  The  ground  of  the  motion 
was  alleged  excusable  neglect  of  the  appellee.  R.  S.  1881, 
section  396. 

The  judgment  had  been  taken  by  default  on  a  failure  to 
appear,  and  was  for  upwards  of  $3,000.  Afterwards  the  ap- 
pellee filed  his  complaint  in  the  present  suit  to  set  aside  said 
judgment  for  fraud.  The  complaint  alleged  that  the  appel- 
lant's attorneys,  for  the  purpose  of  preventing  the  appearance 
of  the  appellee  in  the  original  suit,  had  notified  him  a  few 
days  after  the  service  of  the  summons,  and  before  the  day  of 
appearance,  that  he  need  not  appear  and  defend  in  said  suit, 
that  he  would  not  be  wanted,  for  the  reason  that  said  suit  had 
been  settled,  and  that  the  complaint  would  be  withdrawn  and 
said  suit  dismissed.  The  complaint  also  stated  that  a  few 
days  after  said  notification,  the  appellant,  in  person,  told  the 
appellee  that  he  did  not  intend  to  further  prosecute  said  suit 
against  him,  and  would  have  nothing  further  to  do  with  any 
prosecution  thereof  against  him ;  that  the  appellee  relied  on 
said  notification  and  representation,  and  fully  believed  that 
^d  suit  had  been  settled  and  would  be  dismissed  and  said 
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complaint  withdrawn,  and,  therefore,  did  not  attend  said  court 
nor  appear  in  said  suit,  but  the  plaintiff  and  his  said  attor- 
neys took  advantage  of  his  absence,  so  induced  and  caused  by 
them,  and  took  judgment  against  him  by  default  for  the  sum 
aforesaid ;  that  one  of  said  attorneys  afterwards  admitted  that 
said  notice  had  been  sent  as  aforesaid  for  the  purpose  of  de- 
ceiving the  appellee  and  keeping  him  away  from  said  courts 
so  that  said  judgment  might  be  obtained  against  him.  The 
complaint  also  stated  the  appellee's  defence  to  said  original 
suit,  and  prayed  that  the  judgment  might  be  set  aside  for  the 
fraud  aforesaid,  and  that  the  appellee  might  be  permitted  to 
file  his  answer  in  said  original  suit. 

The  appellant  filed  an  answer  to  said  complaint,  setting  up 
the  proceedings  upon  the  motion  to  set  aside  the  default,  and 
alleging  them  in  bar  of  the  complaint,  ss  a  former  adjudication 
of  the  matters  therein  stated.  A  demurrer  to  this  answer 
was  overruled,  and  the  appellee  replied  to  said  answer  by  a 
general  denial. 

The  appellant  afterwards,  by  leave  of  court,  filed  a  general 
denial  of  said  complaint. 

The  issues  were  tried  by  the  court,  who  found  for  the  ap- 
pellee, overruled  a  motion  by  the  appellant  for  a  new  trial, 
and  rendered  a  judgment  vacating  the  aforesaid  judgment 
against  the  appellee  and  giving  him  leave  to  file  an  answer 
in  the  original  suit.  From  this  judgment  the  present  ap« 
peal  was  taken.     The  errors  assigned  are : 

1.  The  complaint  does  not  state  facts  sufficient,  etc. 

2.  Overrtiling  the  appellant's  motion  for  a  new  trial. 
The  only  objection  made  to  the  complaint  is,  that  it  fails 

to  state  on  what  day  the  judgment  by  default  was  rendered. 
The  complaint  states  that  the  judgment  was  rendered  on  the 
—  day  of ,  1882.  To  plead  with  such  blanks  is  dis- 
creditable, but  there  was  no  demurrer  to  the  complaint,  and 
no  motion  to  make  it  more  specific,  and  the  defect  must  be 
regarded  as  unavailable  after  a  finding. 
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The  reasons  for  a  new  trial  are  that  the  finding  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law. 

The  appellant  claims  that  the  finding  is  not  sustained  by 
the  evidence,  because  the  complaint  alleges  a  judgment  by  de- 
fault for  $3,000,  and  the  judgment  proved  was  for  J3,500. 
Such  a  variance  is  not  material.  The  appellant  also  claims 
that  as  the  only  witness  for  the  appellee  was  successfully  im- 
peached as  to  character,  by  several  witnesses,  therefore  there 
was  substantially  no  evidence  in  &vor  of  the  appellee.  Such 
an  impeachment,  however,  is  only  one  of  the  modes  of  test- 
ing the  credibility  of  a  witness.  1  Greenl.  Ev.,  section  461. 
The  jury,  or  the  court  trying  the  case  without  a  jury,  may  be- 
lieve a  witness,  notwithstanding  such  an  impeachment. 

The  appellant  also  claims  that  his  plea  of  former  adjudica- 
tion was  sustained  by  the  evidence.  He  claims  that  because 
the  fraud  alleged  in  the  complaint  was  shown  to  have  been 
known  to  the  appellee  at  the  time  he  made  his  motion  to  be 
relieved  on  account  of  excusable  neglect,  therefore  the  pro- 
ceedings on  said  motion  must  be  regarded  as  a  bar  to  any 
future  attack  on  the  judgment  even  on  the  ground  of  fraud. 
But  this  position  can  not  be  maintained.  The  two  proceedings 
are  entirely  difierent;  the  material  matter  in  the  complaint  is 
the  fraud  alleged.  This  was  not  set  forth  in  the  motion;  the 
only  ground  of  the  motion  was  excusable  neglect.  We  think 
the  evidence  sustained  the  finding.  The  fraud  alleged  was 
fully  proved.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  forgoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 
FiledJan.  23,  1885. 
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The  State,  for  the  Use  of  Bringham,  Comm'r  of  Drainage,  v.  Turvey  ei  aJU 


No.  11,707. 

The  State,  for  the  Use  of  Bbingham,  Commissioner  op  ^ 

Drainage,  v.  Turvey  et  al.  ise  463| 


00         590 

Dbainaoe. — Com^lainL — ExhibiL — In  an  action  to  enforce  an  assessment       170       ^13 
made  ander  the  drainage  act  of  April  8th,  1881,  R.  S.  1881,  section  4273,  ' 

et  seq,,  the  complaint  is  bad  if  the  assessment  made  by  the  commissioner 
charged  with  the  execution  of  the  work,  or  a  copy  thereof,  is  not  filed 
with  the  complaint  or  made  a  part  thereof. 

From  the  Benton  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers^  for  appellant.  * 

D.  Smith,  for  appellee. 

Black,  C. — The  court  below  sustained  a  demurrer  to  the 
complaint  in  a  suit  brought  to  collect  an  assessment  for  a 
drain.  The  proceeding  for  drainage  was  in  the  White  Cir- 
cuit Court,  the  lands  affected  being  in  White  and  Benton 
counties^  that  of  the  petitioner  for  drainage  being  in  White 
county.  Said  proceeding  was  had,  and  the  assessment  sued 
on  was  made,  under  the  act  of  April  8th,  1881,  R.  S.  1881, 
section  4273,  et  seq. 

Counsel  for  the  appellant  are  correct  in  insisting  that  the 
White  Circuit  Court  had  jurisdiction  of  all  the  lands  to  be 
affected,  though  some  of  them  were  situated  in  Benton  county, 
and  that  the  commissioner  charged  with  the  construction  of 
the  drain  had  authority  to  make  his  assessments  against  said 
lands  in  both  counties.  This  court  has  so  construed  the  stat- 
ute. Shaw  V.  Stale,  etc.,  97  Ind.  23;  G^ist  v.  State,  ex  rel.y 
97  Ind.  389. 

But  we  observe  a  fatal  defect  in  the  complaint.  The  as- 
sessment made  by  the  commissioner  charged  with  the  execu- 
tion of  the  work,  or  a  copy  thereof,  was  not  filed  with  the 
complaint,  or  made  a  part  thereof,  as  was  necessary,  this  as- 
sessment constituting  the  lien,  to  enforce  which  was  the  object 
of  the  suit.  See  the  cases  above  cited ;  also,  Roberts  v.  State, 
ex  rel.,  97  Ind.  399;  Neiman  v.  State,  ex  rel,  98  Ind.  58. 

The  judgment  should  be  affirmed. 
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Bairden  eioLv.  Winstandley. 

Peb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 
FUed  Jan.  23, 1885. 


No.  11,798. 

RaIRDEN  ET  AL.  V.  WiNSTANDLEY. 

Pleading.— iVomiwory  Abte.— -EcAiW.— D^ed  not  Cured  by  VerdieU — ^Where 
a  complaint  on  a  promissory  note  does  not  set  oat  such  note,  nor  aver 
that  a  copj  b  filed  with  the  pleading,  it  is  bad  on  demnrrer,  and  if  ob> 
jection  is  made  by  demurrer  the  defect  is  not  cured  by  verdict. 

From  the  Lawrence  Circuit  Court, 

W.  H.  Martin,  for  appellants. 

M.  F.  Dunn  and  O.  G.  Dunn,  for  appellee. 

Elliott,  J. — The  second  paragraph  of  the  appellee's  com- 
plaint counts  upon  a  promissory  note  alleged  to  have  been 
executed  by  the  appellants,  but  the  note  is  not  identified  nor 
in  any  way  referred  to  as  forming  a  part  of  the  pleading.  It 
is  not  stated  that  a  copy  is  filed  with  the  complaint,  nor  is 
any  reference  made  to  it  except  to  give  a  general  description 
of  its  legal  tenor  and  efibct.  As  it  is  not  averred  that  a  copy 
of  the  note  is  filed  with  the  pleading,  and  as  it  is  not  set  out 
therein,  it  must  be  held  that  the  court  erred  in  overruling  the 
appellants'  demurrer.  This  is  not  a  case  where  the  pleader  can 
invoke  aid  from  the  rule  'that  a  verdict  will  cure  a  defect,  for 
the  reason  that  the  objection  was  presented  by  demurrer  prior 
to  the  verdict.  Price  v.  Grand  Rapids,  etc,  R,  R.  Co.,  13  Ind. 
58 ;  HiaU  v.  GobU,  18  Ind.  494 ;  Steward  v.  Davidfion,  47 
Ind.  319;  (Jooh  v.  White,  47  Ind.  104 ;  Sinker,  Davis  &  Co. 
v.  Fletcher,  61  Ind.  276;  WilliarM  v.  Osbon,  75  Ind.  280; 
Rogers  v.  State,  ex  rel,  78  Ind.  329. 

Judgment  reversed. 

Filed  Jan.  24,  1885. 
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AOCJOUNTINQ. 

See  Pabtmebship,  3. 

ACQUIESCENCE. 

See  City,  5 ;  School  Supebintendent,  5. 

ADMINISTRATOR. 

See  Decedents'  Estates  ;  Vendob's  Lien,  3, 4. 

ADMISSIONS. 

See  Instbuctions  to  Jcbt,  6. 

AFFIDAVIT. 

See  Aobeed  Case,  1,  3  to  5;  Jubt  ;  Rbceiveb,  1. 

AGREED  CASE. 

1.  Trial  by  Agreed  Ckue, — Agreements— Evuienee. — Record, — Where  the  record 
shows  pleadings,  and  an  issue  and  trial  by  the  court,  and  a  general  find- 
ing, though  the  facts  are  agreed  upon  in  writing,  with  an  affidavit 
annex^  showing  that  the  controversy  is  real,  it  is  not  an  agreed  case 
under  section  553,  R.  S.  1881,  but  the  agreement  is  simply  evidence, 
and  is  no  part  of  the  record  unless  made  so  by  bill  of  exceptions  or 
order  of  court.  Psnn.  Co.  v.  Nihlaeky  149 

2.  Sam/e, — ABaignmerU  of  Erron. — In  such  case  an  assignment  of  error,  that 
the  court  "erred  in  rendering  judgment  for  the  appellee,"  presents  no 
question  in  the  Supreme  Court.  76. 

3.  JuriadieUon, — Affidamt  of  Facts, — Practice, — In  order  to  confer  jurisdic- 
tion upon  the  court  to  hear  and  determine  an  agreed  case,  the  agreed 
statement  of  facts  must  be  supported  by  an  affidavit  that  the  contro- 
versy is  real  and  the  proceedings  in  good  faith  to  determine  tho  rights 
of  the  parties.  Myers  v.  L(tipyei\  237 

4.  Same, — Tranaeri]^, —  Supreme  Court.  —  Upon  appeal  from  a  judgment 
rendered  in  sucn  case,  the  transcript  must  embrace  a  copy  of  such  affi- 

•  davit;  otherwise  the  record  presents  no  question  for  decision.  76. 

5.  Same, — StcUement  of  Clerk. — In  such  case  the  statement  of  the  clerk  that 
such  affidavit  was  filed  will  not  supply  such  omission.  76. 

AGREEMENT. 

See  Agbeed  Case;  Bailment;  Contbact;  Ejectment,  2;  Insubance, 

2;  Judgment,  2;    Mabbiage;   Mobtoage,  8,  9;   Pbincipal  and 

Subety;  Statute  of  Fbauds;  Statute  op  Limitations;  Taxes, 

12;  Tbust  and  Tbustee;  Vendob  and  Vendee,  3,  9  to  14;  Yen- 

'  dob's  Lien,  5. 

ALIMONY. 

See  DivoBCE,  2,  3. 

AMENDMENT. 

See  Paktition,  10;  Pleading,  4,  5;  Pbactice,  8, 20;  Railboad,  16,  17. 
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ANIMALS. 
See  Railboad,  1,  3  to  11. 
ANTENUPTIAL  CONTRACT. 
See  Marbiaqe. 
APPEAL. 
See  Appeal  Bond;  City,  4,  8,  9 ;  Criminal  Law,  14;  Tdce. 
APPEAL  BOND. 
1.   Liability  of  OhUgon, — RerU  of  Land  Pending  Appeal  in  Action  for  Bouet- 
sion, — Statute  Construed, — The  obligors  upon  an  appeal  bond,  given  by  a 
judgment  defendant  on  appeal  to  the  Supreme  Court  from  a  judg- 
ment for  the  possession  of  real  estate,  are  liable  for  the  amount  of 
the  money  judgment,  and  for  the  rental  value  of  the  real  estate  pending 
the  appeal,  under  section  44,  chapter  37,  K  S.  1843,  which  was  continued 
in  force  by  section  802  of  the  code  of  1852.  Opp  v.  Ten  Eyek^  345 

%  Same, — They  are  thus  liable  under  section  790,  code  of  1852  (section 
1221,  R.  S.  1881),  although  there  may  be  no  stipulation  in  the  bond, 
that  the  obligors  shall  be  liable  for  the  mesne  rents.  lb. 

ARGUMENT  OF  COUNSEL. 

See  Practice,  9,  23. 
ASSAULT  AND  BATTERY. 
Trespass. — Complaint, — A  complaint  to  recover  damages  for  an  assault  and 
battery  need  not  aver  in  terms  that  the  assault  and  batterv  was  un- 
lawful. Bengon  v.  baieon,  loG 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Sale. 

ASSIGNMENT  OF  ERROR. 

See  Agreed  Case,  2. 

1.  Pleading, — Practice.—kn  assignment  of  error  in  the  Supreme  Court, 
that  neither  paragraph  of  a  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  presents  no  question.  Such  an  assignment 
can  only  be  made  in  regard  to  the  complaint  as  a  whole,  and  ii  either 
paragraph  is  sufficient,  such  assignment  will  not' avail  to  reverse  the 
judgment.  LouistiUe,  etc.,  R,  W,  Co,  v.  Pedt^  68 

2.  If  only  one  of  several  paragraphs  of  a  complaint  be  good,  an  assign- 
ment of  error  that  the  complaint  was  bad  for  want  of  sufficient  facts 
is  not  supported.  Wabajsk,  etc.^  R.  W,  Co,  v.  Nice,  15S 

3.  A  joint  assignment  of  errors  must  be  well  taken  by  all  of  the  appel- 
lants who  join  in  the  assignment,  or  else  it  is  not  well  taken  by  any, 
and  can  not  be  sustained.  McKee  v.  Hungate,  168 

4.  Same, — Names  of  Partis. — Where  the  names  of  certain  parties  to  the 
record  appear  among  the  names  of  the  appellants  and  also  of  the  ap- 
pellees, but  they  do  not  otherwise  appear  to  be  appellees,  and  thev 
brief  and  submit  the  case  as  appellants,  they  will  be  deemed  appef- 
lants  in  the  Supreme  Court.  lb, 

5.  Where  two  or  more  appellants  assign  error  jointly,  any  error  assigned 
which  is  good  only  as  to  one  of  the  appellants  will  not  be  available. 

Lake  v.  Lake,  S59 

6.  Assignments  of  error,  such  as  "  rendering  judgment  for  the  defendant 
on  the  finding,"  and  "  not  rendering  judgment  for  the  plaintiff  for 
the  full  value  of  the  corn  replevied,"  are  too  general  to  present  any 
c^uestion ;  and,  besides,  such  objections  can  not  be  made  for  the  first 
time  in  the  Supreme  Court.  Fovter  v.  Bringham,  505 
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ASSIGNOR  AND  ASSIGNEE. 
See  Insubakce;  Judgment,  2;  Principal  and  Surety. 
ASSUMPSIT. 
See  Fraudulent  CJonveyance,  3. 
ATTACHMENT. 
Suit  on  Bond.  —  Evidence.  —  Record,  —  Misnomer.  —  Parties.  —  Partnership.  — 
Name. — Corporation. — Suit  by  "  D.  M.  Osborne  A  Co."  upon  an  attach- 
nient  bond  given  in  a  suit  against  D.  M.  Osborne  and  otners  unknown, 
described  as  partners,  in  which  "  D.  M.  Osborne  &  Co."  appeared. 
Held^  that  the  plaintiff  could  maintain  the  suit,  having  been  really  the 
defendant  in  the  attachment  suit,  though  by  a  wrone  name  and  descrip- 
tion, and  that  the  record  of  that  suit  was  admissible  in  evidence  for 
the  plaintiff,  and  so  also  was  proof  that  the  writ  of  attachment  was 
levied  upon  the  plaintiff's  property.     Hedridc  v.  />.  M.  Osborne  <fe  Co.y  143 

ATTORNEY. 
See  Courts,  2;  Criminal  Law,  4,  14;  Practice,  9, 19,  23;  Prosecuting 

Attorney. 

ATTORNEY'S  FEES. 

See  Drainage,  4. 

AUDITOR  OF  STATE. 

See  Ejectment,  2. 

BAILIFF. 

See  Jury. 

BAILMENT. 

Mviuum  or  Exehanoc—Sale. —  Warefiouseman. — Mingling  of  Grain. — Tenants 
in  Common. — Ownemhip.— Demand. —  Convei-vion.  —  In  Novenjber,  1882, 
one  K.,  a  miller  and  warehouseman,  received  of  W.  five  hundred  bush- 
els of  wheat,  and  agreed  verbally  to  store  such  wheat  until  July  1st, 
1883  ;  that  before  that  date  W .  might  sell  the  wheat  when  he  pleased, 
or  that  wheat  would  be  returned  if  called  for.  The  wheat  was  min- 
gled with  other  wheat  purchased  by  K.,  in  his  flouring-mill,  which 
ground,  when  running,  aoout  two  hundred  bushels  of  wheat  per  day, 
and  thereafter,  until  March  3d,  1883,  ran  about  one-half  of  tne  time. 
In  February,  1883,  W.  received  from  K.  a  writing,  in  evidence  of  the 
aforesaid  verbal  contract.  On  March  3d,  1883,  K.  ceased  to  run  the 
mill,  and,  between  that  date  and  July  1st,  1883,  he  executed  to  the 
defendant  S.  and  others  a  chattel  mortgage  on  all  the  wheat  in  the 
mill,  amounting  at  the  time  to  nineteen  hundred  bushels.  On  June 
30th,  1883,  W.  demanded  of  K.  the  wheat  or  the  money  on  his  con- 
tract, but  received  neither ;  and,  on  July  3d,  1883,  W.  demanded  of  the 
defendants  S.  et  cU.,  while  they  were  removing  the  wheat  from  the  mill, 
that  they  should  leave  five  hundred  bushels  thereof  in  the  mill  for 
him,  which  thev  refused  to  do,  and  afterwards  converted  all  the  wheat, 
and  the  proceeds  thereof,  to  their  own  use. 

Held,  upon  the  foregoing  facts,  that  the  contract  of  K.  with  W.,  verbal  or 
written,  was  not  a  muiuum  or  exchange,  nor  a  sale  of  the  wheat,  but 
that  it  was  a  contract  of  bailment,  pure  and  simple. 

Heidy  also,  that,  under  such  contract,  K.  and  W.  became  and  were  tenants 
in  common  of  the  nineteen  hundred  bushels  of  wheat,  remaining  in 
the  mill,  W.  to  the  extent  of  his  five  hundred  bushels,  and  E.  as  to 
the  residue ;  and  that  K.  could  not  sell  or  mortgage  W.'s  wheat  to  the 
defendants,  so  as  to  divest  the  plaintifT's  title  thereto,  or  to  authorize 
its  removal  from  the  mill,  after  W.'s  demand  that  it  should  be  left 
there. 
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ANIMALS. 

See  Railroad,  1,  3  to  11. 

ANTENUPTIAL  CONTRACT. 

See  Marbiage. 

APPEAL. 

See  ApFEAii  Bond;  City,  4,  8,  9 ;  Criminal  Law,  14;  Time. 

APPEAL  BOND. 

1.  lAabitUy  of  Obligors, — Rent  of  Land  Fending  Appeal  in  Action  for  Anea- 
sion, — Statute  Construed, — The  obligora  upon  an  appeal  bond,  given  by  a 
judgment  defendant  on  appeal  to  the  Supreme  Court  from  a  judg- 
ment for  the  possession  of  real  estate,  are  liable  for  the  amount  of 
the  money  judgment,  and  for  the  rental  value  of  the  real  estate  pending 
the  appeal,  under  section  44,  chapter  37,  R.  S.  1843,  which  was  continued 
in  force  by  section  802  of  the  code  of  1852.  Opp  v.  Ten  Eyek,  S45 

2.  Same, — They  are  thus  liable  under  section  790,  code  of  1852  (section 
1221,  R.  S.  1881),  although  there  may  be  no  stipulation  in  the  bond, 
that  the  obligors  shall  be  liable  for  the  mesne  rents.  lb. 

ARGUMENT  OF  COUNSEL. 

See  Practice,  9,  23. 
ASSAULT  AND  BATTERY. 
TrenpoM. — Complaint, — A  complaint  to  recover  damages  for  an  assault  and 
battery  need  not  aver  in  terms  that  the  assault  and  battexr  was  un- 
lawful. Benson  v.  Baeon,  256 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Sale. 

ASSIGNMENT  OF  ERROR. 

See  Agreed  Case,  2. 

1.  Pleading, — Praetiee.-~An  assignment  of  error  in  the  Supreme  Court, 
that  neither  paragraph  of  a  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  presents  no  question.  Such  an  assignment 
can  only  be  made  in  regard  to  the  complaint  as  a  whole,  and  if  either 
paragraph  is  sufficient,  such  assignment  will  not' avail  to  reverse  the 
judgment.  /><mim/fe,  rfc,  R  W,  Co,  v.  jftcfc,  68 

2.  If  only  one  of  several  paragraphs  of  a  complaint  be  good,  an  assign- 
ment of  error  that  the  complaint  was  bad  for  want  of  snficient  facts 
is  not  supported.  Wahashj  etc.,  R,  W,  Co.  v,  Amux,  15S 

3.  A  joint  assignment  of  errors  must  be  well  taken  by  all  of  the  appel- 
lants who  join  in  the  assignment,  or  else  it  is  not  well  taken  by  any, 
and  can  not  be  sustained.  MeKee  v.  Hungatej  168 

4.  Same. — Names  of  Parties. — Where  the  names  of  certain  parties  to  the 
record  appear  among  the  names  of  the  appellants  and  also  of  the  ap- 
pellees, but  they  do  not  otherwise  appear  to  be  appellees,  and  thev 
brief  and  submit  the  case  as  appellants,  they  will  oe  deemed  appel- 
lants in  the  Supreme  Court.  lb, 

5.  Where  two  or  more  appellants  assign  error  jointly,  any  error  assigned 
which  is  good  only  as  to  one  of  the  appellants  will  not  be  available. 

LaJee  v.  Lake,  SS9 

6.  Assignments  of  error,  such  as  "  rendering  judgment  for  the  defendant 
on  the  finding,''  and  ^'  not  rendering  judgment  for  the  plaintiff  for 
the  full  value  of  the  corn  replevied,"  are  too  general  to  present  any 
(]^uestion ;  and,  besides,  such  objections  can  not  be  made  for  the  first 
time  in  the  Supreme  Court.  Foster  v.  Bringham^  SOS 
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Attorney. 

ATTORNEY'S  FEES, 

See  Drainage,  4. 

AUDITOR  OF  STATE. 

See  Ejectment,  2. 

BAILIFF. 

See  Jury. 

BAILMENT. 

Mvtuum  or  Exchcmgc—Sale. —  Warehouseman, — Mingling  of  Grain. — Tenants 
in  Common. — Ownership. — Demand. —  Convermon. —  In  Novenjber,  1882, 
one  K.,  a  miller  and  warehouseman,  received  of  W.  five  hundred  bush- 
els of  wheat,  and  agreed  verbally  to  store  such  wheat  until  July  1st, 
1883  ;  that  before  that  date  W.  might  sell  the  wheat  when  he  pleased, 
or  that  wheat  would  be  returned  if  called  for.  The  wheat  was  min- 
gled with  other  wheat  purchased  by  K.,  in  his  ilou ring-mill,  which 
ground,  when  running,  about  two  hundred  bushels  of  wheat  per  day, 
and  thereafter,  until  March  3d,  1883,  ran  about  one-half  of  tne  time. 
In  February,  1883,  W.  received  from  K.  a  writing,  in  evidence  of  the 
aforesaid  verbal  contract.  On  March  3d,  1883,  K.  ceased  to  run  the 
mill,  and,  between  that  date  and  July  1st,  1883,  he  executed  to  the 
defendant  S.  and  others  a  chattel  mortgage  on  all  the  wheat  in  the 
mill,  amounting  at  the  time  to  nineteen  hundred  bushels.  On  June 
30th,  1883,  W.  demanded  of  K.  the  wheat  or  the  money  on  his  con- 
tract, but  received  neither;  and,  on  July  3d,  1883,  W.  demanded  of  the 
defendants  S.  ei  a/.,  while  thev  were  removing  the  wheat  from  the  mill, 
that  they  should  leave  live  hundred  bushels  thereof  in  the  mill  for 
him,  which  they  refused  to  do,  and  afterwards  converted  all  the  wheat, 
and  the  proceeds  thereof,  to  their  own  use. 

Meld^  upon  the  foregoing  facts,  that  the  contract  of  K.  with  W.,  verbal  or 
written,  was  not  a  mtUuum  or  exchange,  nor  a  sale  of  the  wheat,  but 
that  it  was  a  contract  of  bailment,  pure  and  simple. 

Jieldj  also,  that,  under  such  contract,  K.  and  W.  became  and  were  tenants 
in  common  of  the  nineteen  hundred  bushels  of  wheat,  remaining  in 
the  mill,  W.  to  the  extent  of  his  five  hundred  bushels,  and  E.  as  to 
the  residue ;  and  that  K.  could  not  sell  or  mortgage  W.'s  wheat  to  the 
defendants,  so  as  to  divest  the  plaintiff's  title  thereto,  or  to  authorize 
its  removal  from  the  mill,  after  W.'s  demand  that  it  should  be  left 
there. 
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Heldf  also,  that  when,  after  such  demand,  the  defendants  removed  the 
wheat  from  the  mill  and  converted  the  same  to  their  own  ase,  thej  be- 
came and  were  liable  in  damages  to  the  plaintiff,  as  the  owner  of  the 
wheat  so  converted,  for  its  fair  value.  Sehindler  v.  fTestoMr,  S9S 

BALLOT. 
See  Elections  ;  School  Superintendent,  3  to  5. 

BANK. 
'  See  Fraudulent  Conveyance,  4,  5,  6. 

BANKRUPTCY. 
Diacharge, — That  and  Ihistee, — A  judgment  on  a  demand  for  monej  had 
and  received,  not  shown  to  be  ba^  on  a  technical  or  express  trust,  i» 
barred  by  a  discharge  in  bankruptcy.  Ooddin  v.  ^eo^  SS^- 

BILL  OF  EXCEPTIONS. 
See  Agreed  Case,  1;  Judge;  Practice,  13;  Supreme  Court,  5  to  9, 12. 

BILL  OF  SALE. 
See  Sale. 

BONA  FIDES. 
See  Deed,  2. 

BOND. 

See  Appeal  Bond;  Attachment;  County  Auditor;  Beplevin,  3; 

Vendor  and  Vendee,  3. 

BOUNDARIES. 
See  Drainage,  2. 

BRIDGE. 

See  Negligence,  0,  7 ;  Railroad,  13  to  15. 

BURDEN  OF  PROOF. 

See  Intoxicating  Liquor,  2;  Quieting  Title,  1 ;  Railroad,  6. 

CASES  DISAPPROVED,   DISTINGUISHED,   EXPLAINED,  MODI- 
FIED  AND  OVERRULED. 

Warrick,  etc,  Ass^n  v.  HouyUmd^  90  Ind.  115,  as  to  exceptions  in  agreed  cases, 
explained.  Penn.  Co.  y,Niblaek,  149^ 

Epstein  V.  Greer,  85  Ind.  372,  as  to  the  liability  of  obligors  upon  an  appeal 
bond  for  mesne  rents,  disapproved.  Opp  v.  Tfen  Eyei,  345 

Ware  v.  State,  ex  rd.,  74  Ind.  181,  as  to  loan  of  school  fund  by  countv  au- 
ditor to  himself,  explained.  StaU,  ex  rd,,  v.  Levi,  77 

Mender  v.  State,  50  Ind.  18,  as  to  evidence  sufficient  to  prove  a  sale  c»f  intoxi- 
cating liquor  to  a  minor,  overruled.  DMe  v. State,  SS9 

BvUer  University  v.  Conard,  94  Ind.  353,  as  to  new  trials  as  of  right,  distin- 
guished. MiUer  v.  EvansviJU  NatU  Bank,  S73- 

Peters  v.  Lake,  55  Ind.  391,  and   Carpenter  v.  Galloway,  73  Ind.  418,  as  to 
what  is  sufficient  to  authorize  a  venire  de  novo,  modified. 

Bedford,  etc.,  R  R,  Co,  y,  BainboU,  SSI 

CERTIORARI. 

See  Supreme  Court,  14. 

CHATTEL  MORTGAGE. 

See  Bailment  ;  Execution. 
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CHOSE  IN  ACTION. 
See  Imsukance,  1. 

CIRCUIT  COURTa 

See  Courts  ;  Pro8Ecutikg  Attorney. 

CITY. 

See  Watercourse,  2. 

1.  Sideuxdk. — Negligence. — Evidence. — In  a  suit  against  a  citv  for  an  injury 
received  in  consequence  of  an  obstruction  upon  a  sidewalk,  evidence 
that  others  had  passed  over  it  without  injury  is  not  admissible;  nor 
is  evidence  that  the  plank  crossing,  which  was  the  obstruction,  was  not 
different  from  the  generality  of  crossings  of  like  character  in  the  city. 

Bauer  v.  IndianapoliSy  66 

2.  Annexation  Proceedings.  —  Taxes.  —  Injunction.  — CompUdni. —  WriUen  In- 
slrumenL — Foundation  of  Action. — Exhibit. — In  a  suit  by  certain  owners 
of  real  estate  to  enjoin  the  collection  of  certain  municipal  taxes,  upon 
the  ground  that  their  real  estate  had  not  been  lawfully  annezea  to 
the  municipality,  the  annexation  proceedings  are  not  a  written  instru- 
ment within  the  meaning  of  section  78  of  the  civil  code  of  1852  (sec- 
tion 362,  R.  S.  1881),  and  are  not  the  foundation  of  the  suit;  and, 
therefore,  the  copy  of  such  proceedings,  filed  as  an  exhibit,  does  not 
become  a  part  of  the  pleading,  and  can  not  be  considered,  in  deter- 
mining its  sufficiency  on  demurrer.  Loyangport  v.  La  Bosc,  117 

3.  Same. — Annexation  of  Unplaifed  Land. — Juiiadiction  of  Common  Council. — 
In  the  annexation  of  contiguous  territory,  under  the  provisions  of  sec- 
tion 3195,  R.  S.  1881,  the  common  council  of  an  incorporated  city  is 
not  authorized  to  extend  the  boundary  of  such  city,  by  resolution,  so 
as  to  include  adjoining  lands  which  have  not  been  laid  off  in  lots  and 
platted,  and  a  record  made  of  such  plat ;  and  any  such  attempted  an- 
nexation of  unplatted  lands  is  void  for  want  of  jurisdiction,  and  the 
levy  and  attempted  collection  of  municipal  taxes,  on  such  lands  so 
annexed,  may  be  enjoined  by  the  decree  ol  the  pro|)er  court.  lb. 

A.  Same. — Annexation  ofConfignous  Teiritory. — Pe4.Uion  of  Common  Council. — 
Board  of  County  Commifwionen. — Errors  in  Proceedings. — Remedy  by  Ap- 
peaL — Under  the  provisions  of  sections  3196  and  3197,  R.  S.  1881,  an 
incorporated  city  may  procure  the  annexation  of  contiguous  territory, 
whether  platted  into  lotn  or  otherwise,  without  the  consent  of  the  owner 
or  owners  thereof,  upon  the  petition  of  its  common  council  to  the 
board  of  commissioners  of  the  county  wherein  such  city  is  situate,  and 
the  order  of  such  board  granting  the  prayer  of  such  petition;  and,  if 
there  be  errors  in  such  proceedings,  theremedv  of  the  party  aggrieved 
thereby  is  an  appeal  to  tlie  circuit  court  oi  the  county,  and  not  a 
suit  for  an  injunction.  lb, 

5.  Same. — A  cquiescence. — Equ  itable  Defence.  —  Ixiches  and  Neglect. — Equity. — 
Where  the  annexation  proceedings  are  of  doubtful  legality,  or  even 
clearly  illegal,  if  the  residents  and  property  owners  of  the  annexed 
territory  are  guilty  of  laches  and  neglect  in  asserting  their  legal  rights, 
and  acquiesce  for  a  number  of  years  in  the  validity  of  such  annex- 
ation, during  which  time  they  voted  for  city  officers,  nnd  were  repre- 
sented in  the  common  council  of  the  city  by  counrilmen  of  their  own 
selection,  and  by  their  action  and  the  votes  of  their  representatives 
large  debts  were  contracted  by  the  city  for  its  improvement,  in  all  the 

.  benefits  of  which  they  shared,  such  long-continued  acquiescence  in 
such  annexation  constitutes  a  complete  equitable  defence  in  bar  of 
this  suit  to  enjoin  the  collection  of  the  city  taxes,  assessed  against  the 
property  so  annexed,  in  a  court  of  equity.  lb. 

6.  Opening  Streets, — Commimoner».—A  person  who  is  financially  interested 
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in  the  opening  of  a  street,  or  who  is  father-in-law  \o  a  person  whose 
property  will  be  affected  by  such  opening,  is  incompetent  to  act  as  a 
commissioner,  in  the  assessment  of  benefits  and  damages. 

Bradley  w  Frankfort,  417 

7.  Same. — Objections  to  Commissioners. —  Waiver.— 1(  a  person  is  served  with 
notice  of  the  second  meeting  of  the  commissioners,  and  before  an  as- 
sessment against  his  property,  has  knowledge  of  the  incompetency 
of  any  commissioner,  lie  must  make  the  objection  then  and  there.  If 
he  does  not,  he  will  be  deemed  to  have  waived  it.  lb. 

8.  Same. —  Objections  on  Appeal  to  Circuit  Court. — If  his  objection  is  over- 
ruled, or  not  reported  to  the  common  council,  or  disregarded  by  the 
common  council,  it  may  be  renewed,  and  tried  on  appeal  in  the  cir- 
cuit court.  lb. 

9.  Samje.— Recfulariiy  of  the  A^poiiUmeni  of  CommissionerSy  etc. — Ko  question 
can  be  made  in  the  circuit  court,  as  to  the  regularity  of  the  appoint- 
ment of  commissioners,  except  by  a  verified  answer.  /6. 

10.  Verdict.— Special  Finding  of  Facts. — Street.— Sidewalk.— Suit  against  a 
city  for  injury  in  consequence  of  an  obstruction  in  a  sidewalk:  An- 
swering interrogatories,  the  jury  found  the  obstruction  to  have  been  a 
water-box  6  by  7J  inches,  and  1 J  inclies  above  the  level  of  the  side- 
walk; that  the  plaintiff  had  knowledge  of  it.  The  plaintiff,  in  the 
dark  when  it  was  difficult  to  see  it,  stumbled  over  it  and  was  injured. 

Held,  that  the  defendant  should  have  judgment,  notwithstanding  an  ad- 
verse general  verdict.  Indianapolis  v.  Cookf  10 

COLLATER.\L  ATTACK. 
See  Drainage,  1. 

COMMISSIONER  TO  ASSESS  DAMAGES. 

See  City,  6,  9. 

CONFUSION  OF  GOODS. 

See  Bailment. 

CONSIDERATION. 

See  Mortgage,  9 ;  Principal  and  Sukety  ;  Promissory  Note,  2 ;  Vbk- 

DOR  AND  VeNDKE,  10  to  14. 

CONTRACT. 
See  Bailment;  County  Auditor ;  Ejectment,  2;  Insurance, 2;  Judg- 
ment, 2;  Marriage;  Mortgage,  8,  9;  Principal  and  Surety; 
Promissory  Note,  1;  Statitte  of  Frauds;  Statute  of  Limita* 
tions;  Taxes,  12;  Trust  and  Trustee;  Vendor  and  Vendee,  3,  9 
to  14;  Vendor's  Lien,  5. 

1.  Breach. — Measure  of  Damages. — Mortgage. — Husband  and  Wife. — Suit  by 
a  married  woman,  alleging  that  she  had,  at  the  instance  of  her  husband 
and  the  defendant,  mortgaged  her  lands  to  secure  a  loan  of  $3,000, 
upon  an  agreement  with  the  defendant  that  he  would  receive  the 
money  and  apply  $1,000  of  it  in  payment  of  an  older  mort«:ageon  part 
of  the  same  hinds,  given  to  secure  her  husband's  debt,  and  would  pay 
$2,000  to  her  husband ;  and  for  breach,  that  the  defendant  received 
the  money,  did  not  apply  said  $1,000  as  agreed,  but  converted  it  to 
his  own  use,  by  reason  whereof  she  lost  her  land.  It  appeared  in  evi- 
dence that  $300  had  been  paid  by  her  husband  upon  the  older  mort^ 
gage. 

Heldy  that  the  measure  of  damages  could  not  exceed  $700  and  the  interest 
thereon.  Sharpe  v.  Graydonj  iSi 

2.  Same. — Evidence. — In  such  cafse  it  is  error  to  exclude  evidence  by  the 
husband  as  a  witness  to  the  effect  that  the  loan  was  made  with  a'view 
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to  oth«r  purposes  than  the  payment  of  the  prior  mortgage;  so,  also,  to 
exclude  evidence  showing  that  the  husband,  and  not  the  defendant, 
nine  years  before  the  trial,  received  the  borrowed  money,  and  that  he 
disposed  of  the  whole  of  it,  paying  $300  on  the  older  mortgage.      lb. 

CONVERSATIONS. 
See  Husband  and  Wife,  2. 

CONVERSION. 
See  Bailment;  Contract  ;  PRiNciPAii  and  Surety. 
CONVEYANCE. 
See  Deed;  Evidence,  4, 6 ;  Fraudulent  Conveyance ;  Infant;  Judg- 
ment, 3;  Married  Woman,  2  to  4;  Mortgage;  Partition,  6,  6,  8; 
Quieting  Title,  1  to  3,  5;  Taxes,  1,  10,  11 ;  Vendor  and  Vendee, 
3,  5  to  7, 13, 14. 

COPY. 

See  City,  2;  Drainage,  1, 5;  Pleading,  6;  Wills,  11. 

CORPORATION. 

See  Attachment  ;  Drainage,  3 ;  Railroad. 

1.  ifancfate.— Officers  of  a  corporation  who,  upon  the  expiration  of  their 
terms,  refuse  to  deliver  to  their  sucoessors  books,  papers,  accounts,  or 
the  like,  which  came  to  their  hands  as  such,  may  be  compelled  to  do 
so  by  mandate.  Famacht  v.  Oermany  etc.,  Asifn,  13S 

2.  DissoltUion, — Until  a  corporation  once  organized  has  been  adjudged  dis- 
solved, in  a  direct  proceeding  for  that  purpose,  instituted  by  the  State, 
its  existence  can  not  be  questioned  by  a  private  person. 

Bairen  Greek,  cte.,  Cb.  v.  Beck,  W 

COSTS. 
See  New  Trial,  5;  Partition,  2,  3;  Supreme  Court,  12. 
COUNTY. 
See  Drainage,  2. 
COUNTY  AUDITOR. 
See  Drainage,  4 ;  School  Superintendent,  2. 
St^lwd  Fund  Mortgage, — Public  Policy, — Breach  of  Official  Bond,-  -A  mortgage, 
executed  by  a  county  auditor  to  secure  a  loan  of  a  part  of  the  common 
school  fund  made  to  himself,  is  valid  or  invalid  at  the  option  of  those 
having  a  supervisory  control  of  such  fund.     The  loan  is  unlawful  as 
against  public  policy,  and  is  a  breach  of  the  auditor's  official  bond  ; 
but  the  mortgage  may,  both  as  to  the  auditor  and  those  claiming  under 
him,  be  resorted  to  and  enforced,  as  a  means  of  reimbursing  the  fund, 
looking  only  to  the  auditor  and  his  sureties  for  any  deficiency  that 
may  remain  after  the  mortgaged  land  has  been  exhausted. 

Slaie,  ex  reL.  v.  Levi,  77 

COUNTY  CLERK. 

See  Agreed  Case,  5;  New  Trial,  6;  Partition,  2,  3. 

COUNTY  COMMISSIONERS. 

See  City,  4;  Drainage,  1 ;  Railroad,  11. 

COUNTY  TREASURER. 

1.  Liability  of  Sureties  on  Bond. — Where  a  county  treasurer  is  elected  his 
own  successor,  his  sureties  for  the  first  term  are  liable  for  any  defalca- 
tion existing  at  the  end  of  that  term.  Rogers  v.  «Sfate,  ex  reL,  218 

2.  Same. — Defalcation. — Applieaiion  of  Payments, — A  county  treasurer,  hav- 
ing served  two  successive  terms,  was  a  defaulter  at  the  end  of  each,  and 
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afterwards  made  paymente  upon  the  aggregate  without  anj  designa- 
tion as  to  their  application  by  any  one.  Some  such  pavmente  were 
derived,  1.  From  loans  and  investments  of  the  moneys  for  which  he 
was  in  default.  2.  From  sources  having  no  connection  with  the  office. 
The  sureties  on  both  bonds  were  equally  solvent. 
ffeldj  in  a  suit  on  the  first  bond,  that  the  court  should  apply  payments  from 
the  funds  of  the  first  class  to  the  defalcation  of  the  term  from  the 
moneys  of  which  the  loans  and  investments  were  made,  and  those  of 
the  second  class  to  the  deftilcation  of  the  first  term.  lb. 

3.  Same. — Seiilemenia. — Pleading. — To  a  suit  on  a  county  treasurer's  bond  - 
an  answer  that  at  the  close  of  his  term  he  had  accounted  for  all  mon- 
eys to,  and  settled  with,  the  county  board,  is  bad  on  demurrer.        Jb. 

4.  Same. — Payment. — Reply. — Hat-mi^ss  Eiror.— To  an  answer  of  payment 
to  a  complaint  on  a  county  treasurer's  bond,  a  reply  that  such  payment 
was  made  out  of  money  coming  to  the  officer  as  such,  during  a  suc- 
ceeding term  of  office,  is  bad;  but  it  is  a  harmless  error  to  hold  it 
ffood  on  demurrer  if  it  appears  by  the  record  that  there  was  no  evi- 
dence whatever  offered  in  its  support,  and  a  finding  in  answer  to  inter- 
rogatories showing  that  it  was  not  true.  lb. 

b.  Same. — Evidence. — SeiUemenia  of  County  Treagurer. — Harmless  Error. — In 
a  ^it  on  a  county  treasurer's  first  bond,  the  refusal  to  admit  in  evi- 
dence his  annual  settlements  during  his  succeeding  term  of  office  is  a 
harmless  error  where  it  appears  that  their  admission  could  not  have 
changed  the  result.  lb. 

6.  iSbme.— Jhro/  Testimony  as  to  Contents  of  Books  of  Account — Competent 
witnesses  who  have  examined  a  county  treasurer's  books  may  testify 
to  the  amount  of  the  treasurer's  receipts  and  disbursements,  as  they 
appear  by  the  books.  lb. 

COURTS, 
See  Drainage,  2;  Evidence,  3;  New  Trial,  5;  Practice,  6, 19. 

1.  Jui-isdiction. — The  circuit  court,  being  a  court  of  superior  general  juris- 
diction, has  the  jurisdiction  inherent  in  such  a  court,  and  a  specific 
statute  giving  it  jurisdiction  in  a  given  case  is  not  required. 

Curtis  V.  Gooding^  45 

2.  Poiv-er  to  Appoint  Attorneys  to  Assist  I\'Osecuting  Attorney. — Liability  of 
Omnty. — Tnecircuit  court  has  inlierent  discretionary  power  to  appoint 
attorneys  to  assist  the  prosecuting  attorney  in  criminal  causes,  and  to 

,  allow  compensation  payable  out  of  the  county  treasury,  nor  will  its 
action  be  reviewed  save  in  cases  where  a  clear  abuse  of  discretion  ap- 
pears. TuU  V.  State,  ex  reL,  2S8 

3.  Prad.ice.-'Tn(dhy  Court  — Taking  Under  Advisement. — StaJtuU  C<mstrued. — 
The  requirement  of  section  551,  R.  S.  1881,  that  the  court  trying  an 
issue  shall  not  hold  the  matter  under  advisement  more  than  60  dajrs, 

•  is  directory,  and  a  failure  to  obey  it  will  not  afiect  the  determination 
when  made  afterwards.  Smith  v.  Uhkry  14O 

COVENANTS. 
See  Deed,  6 ;  Vendor  and  Vendee,  5. 

CREDITORS. 

Sec  Deed,  4 ;  Fraudulent  Conveyance  ;  Principal  and  Surety  ;  Sale: 

Vendor's  Lien,  4. 

CRIMINAL  LAW. 
See  Prosecuting  Attorney. 
1.    Manslaughter. — Indictment — Duplicity. — An  indictment,  charging  that 
the  defendant  at,  etc.,  on,  etc.,  did  unlawfully  and  feloniously,  with- 
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out  malice,  inyoluntarily  kill  A.  by  shooting,  etc.,  the  defendant  then 
and  there  being  in  the  commission  of  an  unlawful  act,  to  wit,  draw- 
ing a  deadly  weapon,  to  wit,  a  revolver,  upon  A.,  and  not  in  defence  of 
his  person  or  property,  or  of  those  entitled  by  law  to  his  protection, 
whereby,  etc.,  shows  an  involuntary  killing  without  malice,  while  com- 
mitting an  unlawful  act,  and  is  good  as  a  charge  of  manslaughter 
and  is  not  bad  for  duplicity.  Surher  v.  SiaUf  71 

2.  Same, — Evidence, — Deelaraliona. — Rea  QesUz, — Declarations  of  others,  in 
the  presence  of  the  accused,  immediately  following  the  fatal  act,  are 
part  of  the  res  gesUB,  and  admissible  in  evidence  against  the  accused.  Ih. 

5.  Same. — Practice. — Inati'uctions. — Instructions  asked  after  the  argument 
begins  may  be  refused  without  error.  76. 

4.  Same. — AUorrieys. — Counsel  may  be  called  in  behalf  of  the  State  to 
assist  the  prosecuting  attorney,  and  the  argument  may  be  opened 
either  by  such  counsel  or  by  the  prosecuting  attorney.  lb. 

•5.  Same. — Involuntary  Killing  while  Engaged  in  Commission  of  Unlawful 
Act. — Our  statute  makes  it  an  offence  to  draw  a  deadly  weapon  upon 
another,  and  a  person  who  does  this  commits  an  unlawful  act,  and  if 
death  results  he  is  guilty  of  felonious  homicide.  lb. 

6.  Same. —  Voluntary  Drunkenness. — The  voluntary  drunkenness  of  the  de- 
fendant does  not  change  the  unlawful  character  of  the  act  of  pur- 
posely pointing  a  loaded  pistol  at  another.  lb, 

7.  Sufficiency  of  Evidence. — Supreme  Court. — In  criminal  as  well  as  in  civil 
causes,  there  must  be  an  absolute  failure  of  evidence  on  some  mate- 
rial point  to  authorize  the  Supreme  Court  to  jre verse  the  judgment 
merely  on  the  evidence.  Dolke  v.  StcSe^  iSfS9 

5.  Same. — Sale  (^  Intoxicating  Liquor  to  Minor, — Evidence. — Where  evi- 
dence is  given  on  the  trial,  on  May  1st,  1884,  of  a  defendant  charged 
with  a  sale  and  giving  away  cf  intoxicating  liquor  to  a  minor,  that 
the  prosecuting  witness  "  will  be  twenty-one  years  old  the  first  day  of 
August  next,"  the  court  is  justified  in  finding  from  the  evidence  that 
on  the  16th  day  of  November,  preceding  the  day  of  trial,  the  wit- 
ness was  under  twenty-one  years  of  age.  lb, 

9.  Jeopardy. — Discharging  Jtiry.— If,  after  a  jury  is  empanelled  and  sworn, 
it  be  disclosed  that  a  juror  is  incompetent  because  not  a  freeholder  or 
householder,  and  the  accused  declines  to  object  to  the  juror,  and  the 
court  thereupon,  of  its  own  motion,  discharges  the  jury,  the  accused 
has  been  once  in  jeopardy  and  should  be  released.  Adams  v.  StatCf  fS44 

10.  Practice. — Sufficiency  cf  Evidence. — Supreme  Court. — In  criminal  as  in 
civil  causes,  where  the  evidence  in  the  record  tends  to  sustain  the 
verdict  on  every  material  point,  the  Supreme  Court  will  not  reverse 
the  judgment  merely  on  the  evidence.  Waehstetier  v.  State,  290 

11.  Same. — Refusal  <^  Instructions.— Error.— There  is  no  available  error  in 
the  court's  refusal  to  give  an  instruction,  when  the  record  shows  that 
the  substance  and  law  of  such  instruction  had  been  given  the  jury 
in  the  court's  own  instructions,  nor  where  the  instruction  refused  gave 
undue  prominence  to  an  isolated  question  in  the  cause,  upon  which 
the  defendant's  guilt  or  innocence  of  the  offence  chargea  did  not 
necessarily  depend.  lb. 

12.  Same.-^CrosS'Examinat%on  ^  Witness.— Diserelum  qf  Court.— Abuse  cf.— 
Supreme  CburL—Kow  far  the  cross-examination  of  an  adverse  witness 
may  be  extended,  in  any  case,  is  a  question  largely  in  the  discretion 
of  the  trial  court ;  and,  unless  the  record  shows  an  absolute  abuse  of 
such  discretion,  its  exercise  will  not  be  reviewed  by  the  Supreme 
Court.  lb. 

Vol.  99.-39 
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13.  Same. — Impeachment  of  Witness. — General  Moral  Character. — Oob9-£!i- 
aminatixm* — Under  section  1803,  K.  8.  1881,  in  the  impeachment  of  & 
witness,  the  subject-matter  of  the  incjuiry,  whether  upon  the  exami- 
nation in  chief  or  the  cross-examination,  is  his  general  moral  char- 
acter; and  where  an  impeaching  witness  has  testmed  in  chief  that,  as 
to  one  of  the  elements  ol  moral  character,  the  refutation  of  the  party 
sought  to  be  impeached  is  good,  it  is  within  the  discretion  of  the  triid 
court  to  allow  such  witness  to  be  cross-examined  in  regard  to  the 
party's  reputation  as  to  any  other  or  all  of  the  essential  and  con- 
stituent elements  of  good  moral  character.  lb. 

14.  Appeal — Agreement, — The  statute  gives  an  appeal  only  from  a  final 
judgment;  and  the  agreement  of  a  nrosecuting  attorney  can  not  con- 
fer the  right  to  appeal  from  an  interlocutory  judgment  against  the  de- 
fendant upon  demurrer  to  a  plea.  Wingo  y.  StaUy  S4S 

15.  Former  Conviction, — Conviction  for  "unlawfully  carrying  a  dangerous 
weapon  "  is  no  bar  to  a  prosecution  for  any  crime.  Davidim  v.  State,  366 

16.  Same, — Carrying  Dangerous  TTcapcm.— Conviction  for  a  violation  of  sec- 
tion 1985,  R,  8.  1881  (carrying  a  deadly  weapon  concealed  or  openly 
with  intent  to  injure  another),  is  no  bar  to  a  prosecution  for  violation 
of  section  1984  (arawing  or  threatening  to  use  such  weapon).  lb. 

17.  Homicide, — EzkibUing  Clothing  Worn  by  Deceased  to  Jury, — Evidenee. — 
Upon  the  trial  of  a  person  accused  of  homicide,  the  clothing  worn  by 
the  deceased  at  the  time  he  was  killed  may  be  exhibited  to  the  jaiy 
as  evidence.  Story  v.  StatCy  HS 

18.  Same, — Province  of  Jury. — Inferences, — In  such  case  it  is  the  province  of 
the  jury  to  determine  what  inferences  are  to  be  drawn  from  the  condi- 
tion and  appearance  of  the  clothing,  in  connection  with  the  other 
evidence,  ana  it  is  not  error  to  refuse  to  give  an  instruction  which  de- 
nies this  right.  /6. 

19.  Same, — Instructions, — Supreme  Court. — The  rule  that  the  instructions  in 
a  case  are  all  to  be  taken  together,  and  that  if  they  thus  present  the 
law  correctly  and. without  material  contradiction,  they  will  be  sus- 
tained by  the  Supreme  Court,  applies  as  well  to  criminal  prosecutions 
as  to  civil  actions.  lb. 

20.  Same. — Seff- Defence.— -One  who  takes  another's  life  must  be  "  himself 
without  fault,"  to  justify  his  acquittal  on  the  ground  of  self-defence^ 
and  it  is  proper  for  the  trial  court  to  so  instruct  the  jury.  lb, 

21.  Same, — Retreating. — Where  both  parties  arc  in  the  wrong,  neither  can 
justify  the  taking  of  life  without  retreating.  lb. 

22.  Some, — Instruction, — It  is  not  error  in  such  case  to  instruct  the  jury 
that  if  a  person  voluntarily  and  unlawfully  enters  into  a  mutual  com- 
bat, or  provokes  a  conflict  by  his  own  wrongful  act,  he  has  no  right  to 
take  his  adversary's  Hfe;  yet,  if  he  withdraws  from  it  in  good  faith, 
and  is  then  pursued,  he  may  then  exercise  his  right  of  self-defence, 
but  that  in  such  case  it  must  appear,  in  order  to  establish  excusable 
homicide  in  self-defence,  that  tne  party  had  retreated  as  far  a3  the 
fierceness  of  the  assault  would  permit.  lb. 

23.  Qaming, — Evidence.— A.  charge  in  an  indictment,  that  the  defendant 
played  a  game  of  pool  upon  a  pool  table  with  another  person,  and 
thereby  won  money  from  him,  is  sustained  by  proof  that  the  parties 
played  under  an  arrangement  that  the  losing  party  should  pay  the 
owner  of  the  table  the  amount  charged  for  the  use  of  it,  and  tnat  the 
defendant  won  the  games,  and  the  other  party  paid  for  them. 

Alexander  v.  State,  ^50 

24.  SarM. — It  is  not  necessary  to  prove  the  winning  of  the  whole  amount 
charged  in  the  indictment.  lb. 
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CEOSS-CX)MPLAINT. 
See  Quieting  Title,  1. 

CROSS-EXAMINATION. 
See  Cbiminal  Law,  12, 13;  Witness,  4,  5,  8,  9. 

DAMAGES. 

See  Assault  AND  Battesy;  Contractt,  1:  Partnership,  2 ;  Railroad, 

2, 17;  Supreme  Court,  10;  Trespass;  V£N£K)r  and  Vendee,  4  to  8. 

DANGEROUS  WEAPON. 
See  Criminal  Law,  1,  5,  6, 15, 16. 

DECEDENTS'  ESTATES. 
See  Deed,  4 ;  Vendor's  Lien,  3,  4 ;  Wills. 

1.  AmdnimejU  of  Adminidraior, — That  a  prior  administrator  has  been  dis- 
cnarged  because  he  could  find  no.  assets  does  not  prevent  the  appoint- 
ment of  an  administrator  de  bonis  mm;  nor  is  the  fact  that  proceedings 
are  pending  for  the  removal  of  the  latter  a  reason  for  abatement  or 
stay  of  proceedings  of  a  suit  instituted  by  him.  LangsdaU  v.  WoolUny  676 

2.  Same, — CoUeetUm  of  DebU*. — Where  there  is  no  widow,  and  no  debts 
affainst  an  estate,  the  heirs  may  collect  debts  due  the  estate  without  an 
administrator^  but  this  can  not  prevent  the  appointment  of  an  admin- 
istrator, lb. 

S,  Same.—InterrogtUorU8  to  Jury. — In  a  suit  by  an  administrator  to  re- 
cover money  held  in  trust,  it  is  immaterial  whether  there  are  demands 
against  the  estate  or  not,  and  interrogatories  upon  the  subject  should 
not  be  sent  to  the  jury.  lb, 

DECLARATIONS. 
See  Criminal  Law,  2;  Deed,  5. 

DEDICATION. 
See  Highway. 
DEED. 
See  Fraudulent  Conveyance  ;  Infant  ;  Judgment,  3 ;  Married  Wo- 
man, 2  to  4;  Partition,  5,  6,  8;  Quieting  Title,  1  to  3,  5 ;  Taxes, 
1, 10, 11 ;  Vendor  and  Vendee,  3,  5  to  7,  13, 14. 

1.  Eteeution  of. — Ddiveryan  Essential  Requisile. — Intention  of  Grantor.— The 
delivery  of  a  deed  is  an  essential  reauisite  of  its  execution.  The  deed 
takes  effect  from  its  delivery ;  and  il  it  should  pass  inio  the  grantee's 
possession  without  the  grantor's  intention  that  it  should  become 
operative,  and  be  used  for  the  purpose  apparently  intended,  it  has  no 
legal  existence  as  a  deed,  and  no  person  can  gain  any  rights  thereun- 
der. Fittgerold  v.  Goff,  28 

2.  jSbiik.—  Unauthorized  Deiiverj/. — Ite4»rd  of  Deed.— Innocent  I\trduuer8. — 
A  deed  delivered  without  the  knowledge,  consent  or  acquiescence  of 
the  grantor,  is  no  more  effective  than  a  deed  wholly  forged  would  be 
to  pass  the  title  to  the  grantee,  and  the  record  of  such  d^  will  afford 
no  protection  to  innocent  purchasers.  lb. 

3.  Execution  of.— Delivery  an  Essential  Bemdsite. — The  delivery  of  a  deed 
is  an  indispensable  requisite  of  its  due  execution;  the  deed  takes 
effect  from  its  delivery,  and  though  signed,  sealed  and  acknowledged 
in  proper  form,  if  it  pass  into  the  grantee's  possession  without  de- 
livery by  the  grantor,  it  will  not  operate,  as  between  the  parties 
thereto,  to  convey  the  title  to  the  real  estate  described  therein. 

Jones  V.  LovelesSf  S17 
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4.  Same.  —  Voluniary  Unrecorded  Deed.  —  Ddivery  after  QrofUof^a  Deatk, — 
Teatamentafy  DisposUicfn,  —  RighU  of  Qrantori  Creditors,  —  RekUion, — 
Where  the  grantor  sip^s  and  acknowledges  a  voluntary  deed  to  his 
children  as  grantees,  m  consideration  of  natural  love  and  affection, 
and,  without  having  such  deed  recorded  in  the  proper  recorder's  office, 
seals  it  up  in  an  envelope  and  deposits  the  same  with  his  agent  to  be 
delivered  to  the  grantees  after  his  death,  and  where  such  deed  by  its 
terms  is  not  to  take  effect  until  after  the  grantor's  death,  the  deed  is  an 
attempted  testamentary  disposition  of  the  land  described  therein,  and, 
if  not  executed  with  the  legal  formalities  of  a  will,  is  inoperative  to 
pass  the 'title  to  the  land  to  the  grantees.  And  where  the  grantor  dies 
insolvent  long  after  he  placed  such  deed  in  the  hands  ol  his  agent, 
the  subsequent  delivery  of  the  deed  will  be  ineffectual  to  defeat  the 
rights  of  the  grantor's  creditors  and  administrator  to  sell  the  land  for 
the  payment  of  his  debts ;  for  the  rale  is  that  the  doctrine  of  relation, 
which  alone  could  give  effect  to  such  deed,  will  not  be  permitted  to 
apply  so  as  to  do  wrong  or  injury  to  strangers  to  the  deea.  lb. 

5.  Mortgage, — Evidence. —  WUnea. — DeclahLtUma  of  Party  in  Poneanon. — Ven- 
dor ana  Vendee.  —  Hiuband  and  Wife.  —  In  ejectment  by  the  grantee 
against  the  heirs  of  the  grantor,  it  was  in  question  whether  the  deed 
was  intended  as  a  mortgage.  It  was  in  proof  that  the  grantor  remained 
in  possession,  erected  buildings  and  insured  them^and  made  other  im- 
provements. 

Held,  that  the  declarations  of  the  grantor,  while  negotiating  for  said  build- 
ings, insurance,  and  while  making  improvements,  concerning  the  acts 
so  oeing  done,  were  proper  evidence  for  the  defendants,  so  far  as  they 
tended  to  characterize  such  acts. 

Hdd,  also,  that  the  grantee  and  his  wife  were  not  comi>etent  witnesses. 

OreighUm  v.  Iloppity  SC9 

6.  Breach  (^Covenant — Seinn. — In  a  suit  for  breach  of  covenant  of  seisin 
in  a  deed,  the  plaintifi'  by  his  evidence  showed  a  chain  of  deeds  begin- 
ning with  one  from  K.,  made  in  1868,  and  extending  to  the  defendant, 
and  then  title  in  the  State  of  Iowa  granted  by  the  United  States  in 
1850. 

Seldy  that  title  in  the  State  of  Iowa  in  1850  was  not  inconsistent  with  title 
in  E.  in  1868,  and,  therefore,  this  evidence  failed  to  show  a  breach  of 
the  covenant,  the  burden  of  which,  under  an  answer  of  general  denial, 
was  on  the  plaintiff.  Hamilton  v.  Sheaf,  €S 

7.  Infancy, — Deed, — Delivery, — A  deed  of  an  infant,  signed  and  acknowl- 
edged, and  placed  in  the  hands  of  another  for  delivery,  but  not  actu- 
ally delivered  until  full  age,  is  not  voidable  for  infancy. 

Sm9  V.  Smith,  46B 

8.  QvidinQ  THtle,—  Married  Woman.^Evidenee,—\Jpon  a  complaint  to  quiet 
title,  alleging  the  facts  to  be  that  the  plaintiff,  a  married  woman,  was 
seised  of  the  land  and  executed  a  conveyance  thereof  while  an  infant, 
in  which  her  husband  joined,  and  that  she  hud  disaffirmed  the  deed, 
is  not  supported  by  proof  that  the  deed  was  ineffectual  for  want  of 
such  a  certificate  of  acknowledgment  as  the  statute  required  to  give 
validity  to  the  deed  of  a  married  woman.  /6. 

9.  Execuiion  (^.—Delivery  an  Eeaential  Requisite,— Intention  of  (Trontor.— -The 
delivery  OT  a  deed  is  an  essential  requisite  of  its  execution.  The  deed 
takes  effect  from  its  delivery;  and  if  it  should  pass  into  the  grantee's 
possession  without  the  grantor's  intention  that  it  should  become  op- 
erative, and  be  used  for  the  purpose  apparently  intended,  it  has  no 
legal  existence  as  a  deed,  and  no  person  can  gain  any  rights  there- 
ander.  FUxgorald  y.  (?qf,  ^ 

10.  Same.—  UnaulhoriMd  Ddivery.— Record  ef  Deed.-~Tnnoeent  PurehaaenL— 
A  deed  delivered  without  the  knowledge,  consent  or  acquiescence  of 


INDEX.  613 

the  grantor,  is  no  more  effective  than  a  deed  wholly  forged  would  be  to 
pass  the  title  to  the  grantee,  and  the  record  of  such  deed  will  afford  no 
protection  to  innocent  purchasers.  lb. 

11.  Evidence, — EstoppeL — A  deed  of  lands,  describing  the  first  line  as  run- 
ning from  the  same  initial  point  **  south  one  hundred  rods,'*  and  oth- 
erwise corresponding  with  the  complaint,  shows  no  title  beyond  the 
distance  of  100  rods  ;  but  if  the  stone  mentioned  in  the  complaint  be 
still  farther  south,  and  the  plaintiffs,  ignorant  of  the  matter,  have 
been  induced  to  purchase,  by  a  device  of  the  defendant  who  had 
knowledge,  relying  upon  his  representations  that  the  first  line  of  the 
tract  extended  south  to  the  stone,  the  latter  will  be  estopped  in  equity 
to  dispute  the  fact.  PUcher  v.  DcWj  175 

DEFALCATION. 
See  County  Trea^urea. 

DEFAULT. 
See  Judgment,  5,  6,  7. 

DEFECTS  CURED. 
See  Judgment,  5 ;  Pajiti£s  ;  Pleading,  3, 6 ;  Practice,  1 ;  Railroad,  L 

DELIVERY. 
See  Deed,  1  to  4,  7. 
DEMAND. 
See  Bailment;  Ejectment,  1 ;  Quieting  Title,  10 ;  Truot  and  Trustee. 
DEMURRER. 
See  Criminal  Law,  14. 
DEMURRER  TO  EVIDENCE. 
See  New  Trial,  1. 
Where  the  olaintiff 's  evidence  tended  t9  show  every  material  fact  neces- 
sary to  his  recovery,  and  from  it  the  jury  might  properly  have  found 
a  verdict  in  his  favor,  a  demurrer  by  the  defenaant  to  such  evidence 
should  be  overruled.  JSo/rdyke,  etCy  Co,  v.  Van  Santy  188 

DEPOSITION. 

1.  CertifiecUe.'-' Mi8take.--Qencal  iSrror.— Where  an  officer  by  whom  a 
deposition  has  been  taken  states  in  his  certificate  that  the  depaneniy 
instead  of  the  deposition,  was  reduced  to  writing,  the  mistake  is  a  mere 
harmless  clerical  error.  Payne  v.  Weat,  390 

2.  iyaetiee,^Rule  of  Omrt,  Enforcement  o/.— Where  a  rule  of  court  for- 
bidding the  removal  of  papers  from  the  files  has  been  violated  by  an 
attorney  in  the  cause,  as  to  depositions,  the  court  may  strike  out  his 
motion  to  suppress  parts  thereof.  Ijangedale  v.  WooUen,  675 

DESCRIPTION. 

See  Attachment;  Mortgage,  4;  Quieting  Title,  4,  5;  Railroad,  16; 

Taxes,  7, 11, 12. 

DILIGENCE. 

See  Judge. 

DISCRETION. 

See  Courts,  2;  Criminal  Law,  12,  131;  Mortgage,  6;  Practice,  20; 

Receiver,  1 ;  Witness,  8,  9. 

DISQUALIFICATION. 
See  City,  6. 
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DIVORCE. 

1.  OuMody  of  Children. — Where,  upon  granting  a  divorce,  the  custody  of 
a  child  is  given  to  the  wife,  with  directions  forbidding  its  removal 
from  the  court's  jurisdiction,  a  disregard  of  such  directions  does  not 
per  86  give  the  father  a  right  to  such  custody.  Joab  v.  Sheets,  S:iS 

2.  AliTnony. — Where,  for  the  fault  of  the  husband,  a  divorce  is  granted 
to  the  wife  with  custody  of  the  only  child,  the  husband's  property, 
beyond  all  his  debts,  being  worth  at  least  $3,500,  alimony  in  the  sum 
of  $1,590  is  not  excessive.  Mebsler  v.  Metsler,  384 

3.  Same, — Bcaiies, — Pleading. — FrauduUrU  Conveyance: — In  a  suit  by  a  wife 
for  a  divorce,  making  also  defendant  a  stranger,  with  a  view  to  subject 
lands  conveyed  to  him  to  the  payment  of  alimony,  the  complaint 
against  him  is  bad  on  demurrer,  if  it  do  not  show  that  the  conveyance 
was  made  to  hinder  or  defraud,  and  that  it  was  without  adequate  con- 
sideration. ^  lb. 

DRAINAGE. 

1.  Complaint  to  Recover  AsseamienL — ExhibiL — County  Commissioners. — Jn- 
risdvetion. — Collaleral  Attack. — A  complaint  to  recover  an  assessment 
for  drainage,  where  the  pixjceedings  for  drainage  were  before  the 
county  board,  is  not  founded  upon  the  order  of  the  board,  but  upon 
the  assessment;  the  order  establishing  the  drain  need  not  be  made 
part  of  the  complaint,  and  if  it  appear  that  by  petition  and  proper 
notice  the  board  had  jurisdiction,  the  order  can  not  be  attacked  col- 
laterally. Smith  V.  Clifford,  US 

2.  Same. — Judicial  Knowledge. — County  Boundaries. — Courts  will  take  judi- 
cial knowledge  of  the  county  in  which  a  public  ditch  is  located,  and 
also  the  lauds  affected  thereby,  if  the  teimini  and  route  of  the  ditch, 
and  the  section,  township  an<i  range  of  the  lands,  he  shown  by  aver- 
ment, lb. 

3.  Bepeal  of  Statute.~-The  act  conceniing  drainage,  of  March  10th,  1873, 
has  not  been  repealed  by  the  act  of  Mnrch  13th,  1879,  as  to  corporations 
organized  prior  to  the  latter  date.      Barren  Creek,  etc,  Co.  v.  Beck,  5^7 

4.  Attorney's  Fees. — County  Auditor.  —The  act  concerning  drainage  by  pro- 
ceedings before  county  boards  (R.  S.  1881,  sections  4285,  4317,)  makes 
no  provision  for  the  payment  ojf  attorney's  fees  out  of  the  county  treas- 
ury, and  any  allowance  therefor  bjr  viewers  is  void,  and  there  is  no 
duty  on  the  part  of  the  auditor  to  issue  a  warrant  therefor. 

Kersey  v.  Turner,  257 

5.  Compl/aint. — Exhibit. — In  an  action  to  enforce  an  assessment  made  un- 
der the  drainage  act  of  April  8th,  1881,  R.  S.  1881,  section  4273,  et  seq., 
the  complaint  is  bad  if  the  assessment  made  by  the  commissioner 
charged  with  the  execution  of  the  work,  or  a  copy  thereof,  is  not  filed 
with  the  complaint  or  made  a  part  thereof.      SMjc,  etc,  v.  Turvey,  599 

DRUNKENNESS. 
See  Criminal  Law,  6. 
EASEMENT. 
See  Watercoubse. 
EJECTMENT. 
See  AppEAii  Bond  ;  Deed,  5. 
1.   Complainl. — Demand  for  Possession. — In  an  action  of  ejectment  for  the 
recovery  of  real  estate,  no  prior  demand  for  the  surrender  of  posses- 
sion is  necessary,  and  none  need  be  alleged  in  the  complaint,  unless 
it  be  apparent  from  its  other  allegations  that  the  relation  of  land- 
lord and  tenant  exists,  or  has  existed,  between  the  plaintiff  and  de- 
fendant in  regard  to  such  real  estate.         MeOaslin  v.  State,  ex  rd^  4^ 
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2.  Beat  EOaU  Owned  by  Stale.— Officers  of  Ike  SUde,— Auditor  of  SlaU,—Statur 
tory  Power. — Agreement, — An  officer  of  the  State  has  no  power  or  author- 
ity over  any  real  estate,  owned  by  the  State,  except  such  as  has  been 
or  may  be  conferred  upon  such  officer  by  positive  statute;  and  where 
the  State  sute  for  the  recovery  of  such  real  estate,  and  the  defendant 
relies  upon  an  alleged  agreement  with  the  auditor  of  State  in  defence 
of  such  suit,  unless  it  appears  that  the  auditor  of  State  was  expressly 
authorized  by  statute  to  make  the  agreement,  as  against  the  State 
such  agreement  is  absolutely  void.  J6. 

3.  Same. — Qrowmg  Crops. — Where  the  plaintiff  in  ejectment  recovers  the 
land,  he  is  entitled  to  the  crops  growing  or  cut  and  shocked  thereon, 
which  were  planted  after  the  commencement  of  his  action.  lb. 

ELECTIONS. 
See  School  Superintendent. 
1.  BcUlots.— The  statute,  R.  S.  1881,  section  4701,  requiring  election  tick- 
ets to  be  printed  on  plain  white  paper,  prescribes  no  grade,  quality 
or  thickness  of  paper,  and  does  not  require  absolute  uniformity. 

State,  ex  reL,  ▼.  Waiion,  861 
'  2.  Same.  —  Evidence. — Where  the  question  involved  is  whether  certain 
tickets  printed  on  paper,  plain  and  white,  but  unusually  heavy,  were 
lawful,  evidence  by  a  printer  that  for  ten  years  he  had  been  in  the 
habit  of  printing  tickets  on  ordinary  paper,  and  that  paper  such  as 
was  used  for  the  tickets  in  question  had  not  been  so  used,  is  imma- 
terial, and  proof  that  the  person  whose  right  to  office  was  in  question, 
because  of  the  use  of  such  thick  paper,  had  no  agency  in  having  such 
paper  used,  is  merely  harmless.  lb. 

EMBLEMENTS. 
See  Ejectment,  3. 

EMINENT  DOMAIN. 
See  Bailboad,  16. 

EMPLOYER  AND  EMPLOYER 
See  Negligence,  5. 
EQUITY. 
See  City,  5;  Execution,  4;  Fraudulent  Conveyance,  1,  3;  Subro- 
gation. 

ESTOPPEL. 

See  City,  6 ;  Fraudulent  Conveyance,  7 ;  Judgment,  4 ;  Quieting 

Title,  5  to  7;  Vendor's  Lien,  4;  Watercourse,  2. 

EVIDENCE. 
See  Agreed  Case,  1;  Attachment;  City,  1;  Contract,  2;  County 
Treasurer,  4,  6;  Criminal  Law,  2,  7,  8, 10, 17, 18,  23,  24;  Demur- 
rer TO  Evidence;  Elections,  2;  Fraudulent  Conveyance,  4,  5, 
6,  8 ;  Habeas  Corpus;  Husband  and  Wipe,  2,  5;  Instructions  to 
Jury, -6;  Intoxicating  Liquor,  3;  Judgment,  7;  Married  Wo- 
man, 2 ;  Mechanic's  Lien  ;  Negligence,  7 ;  New  Trial,  1 ;  Par- 
tition, 8,  9;  Practice,  15, 16,  21  to  23;  Promissory  Note,  2 ;  Qui- 
eting Title,  6, 6, 9;  Railroad,  2, 11, 14 ;  School  Superintendent, 
2  to  4 ;  Supreme  Court,  1  to  3,  6  to  8, 11, 13, 15 ;  Vendor  and  Ven- 
dee,  9  to  14 ;  Wills,  11 ;  Witness. 

1.  Records. — ^Parol  evidence  of  the  contents  of  a  publio  record  is  inadmiB- 
sible.  HamiUon  v.  Shot^y  €S 

2.  iSbmc— The  contents  of  a  book  kept  in  another  State,  called  a  ''  trans- 
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fer  book/'  not  shown  to  be  a  public  record,  are  not  admissible  in  eW» 
-  dence  against  one  who  did  not  make  the  entries  therein.  IL 

3.  Same. — Swamp  LanuU. —  Judicial  Knowledge, — TUle, — Courts  take  judi- 
cial knowledge  of  the  act  of  Congress  of  September  28th,  1850,  grant- 
ing swamp  lands  to  the  States,  and  a  patent  for  such  lands  from  the 
United  States  to  the  State  of  Iowa,  dated  in  1869,  is  sufficient  proof  of 
title  in  that  State  at  the  date  of  the  act  of  Congress.  lb. 

4.  Same, — Deed,-^ Breach  of  Covenant. — Seizin. — In  a  suit  for  breach  of 
covenant  of  seizin  in  a  deed,  the  plaintifT  by  his  evidence  showed  a 
chain  of  deeds  beginning  with  one  from  K.,  made  in  1868,  and  ex- 
tending to  the  defendant,  and  then  title  in  the  State  of  Iowa  gratited 
by  the  United  States  in  1850. 

Heldy  that  title  in  the  State  of  Iowa  in  1850  was  not  inconsistent  with  title 
in  K.  in  1868,  and,  therefore,  this  evidence  failed  to  show  a  breach  of 
the  covenant,  the  burden  of  which,  under  an  answer  of  general  denial^ 
was  on  the  plaintifT.  /6. 

6.  Loet  Writing. — ImmateriaHty.—Where  a  writing,  which  would  be  proper 
evidence,  is  shown  to  be  lost,  parol  proof  of  its  contents  is  admissible, 
and  if  the  evidence  be  immaterial  it  is  necessarily  harmless. 

LangtdaU  v.  W.ooOa^  &TS 

6.  Deed. — Mortgage. —  WiLne9».—DedaraJLion8  of  Party  in  FosKnion.—  Vendor 
and  Vendee. — In  ejectment  by  the  grantee  against  the  heirs  of  the 
grantor,  it  was  in  question  whether  the  deed  was  intended  as  a  mort- 
ga^.  It  was  in  proof  that  the  grantor  remained  in  possession,  erected 
buildings  and  insured  them,  and  made  other  improvements. 

Held,  that  the  declarations  of  the  grantor,  while  negotiating  for  said  build- 
ings, insurance,  and  while  making  improvements,  concerning  the  acts 
so  being  done,  were  proper  evidence  for  the  defendants,  so  far  as  they 
tended  to  characterize  such  acts. 

Held^  also,  that  the  grantee  and  his  wife  were  not  competent  witnesses. 

OreigfUon  v.  Hoppii,  S69 

7.  Emdence,-^BebuUisig, — Evidence  which  controverts  that  of  the  defend- 
ant as  to  particular  facts  is  proper  in  rebuttal,  though  the  same  evi- 
dence would  also  have  been  proper  as  part  of  the  plaintiff's  orij^inal 
case.  Bedford,  etc,  R,  R,  Co,  v.  RainboU^  551 

EXCEPTIONS. 

See  Ikbtructions  to  Jury,  1 ;  Practice,  10;  Receiyer,  1 ;  Spbciai. 

Finding;  Supreme  Court,  2,  9,  12. 

EXCHANGE. 
See  Bailment. 
EXECUTION. 
See  Fraudulent  Conveyance,  1;  Judgment,  2;  Parties;  Partner- 
ship, 1,  2. 

1.  Lien, — Perwnal  Property. — ChaUel  Mortgage. — A  writ  of  vendL  erpona^ 
with  a  command  to  make  any  part  of  the  judgment  unsatisfied  by  the 

Sroperty  mentioned  in  the  writ,  by  levy  on  any  other  property  oi  the 
efendant,  is  a  lien  from  its  receipt  by  the  sheriff  upon  personal  prop- 
erty of  the  defendant,  subject  to  execution,  within  the  county,  prior  to 
a  chattel  mortgage  thereon  afterwards  executed.   Durbin  v.  Hainee,  4^S 

2.  Same. — Exemption. — An  execution  in  the  hands  of  a  sheriff  is  not  a 
lien  where  the  defendant  has  no  property  save  what  he  may  claim  as 
exempt  from  execution  by  schedule.  lb, 

3.  Sale  of  Mortgaged  ChatteU. — Possetsion. — Under  the  statute  mortgaged 
chattels  may  be  levied  upon  and  sold,  subject  to  the  mortgage,  to  sat- 
isfy an  execution  against  the  mortgagor.    The  officer  is  entitled  to 
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poeaession  of  such  chattels,  as  against  the  mortffagee,  for  the  purpose 
of  making  the  sale.  Foster  y.  Bringnamj  605 

4.  SaU  in  JFVireefo. — Enforcement  cj  Lien  Again&t  I^vrteU, — BuJLe  in  Equity, — 
Sheriff^s  Duty, — Where  real  estate,  which  is  subject  to  the  lien  of  a 
judp^ent,  is  sold  and  conveyed  in  parcels  to  different  purchasers  at 
difl^rent  tiihes,  and  afterwards  an  execution  is  sued  out  for  the  en- 
forcement of  such  judgment  lien,  it  is  the  duty  of  the  proper  sherifi,  in 
Analogy  to  the  rule  in  equity  in  like  cases,  to  offer  for  sale  the  several 
parcels  of  such  real  estate,  in  the  inverse  order  in  which  the  same  had 
been  previously  sold  and  conveyed ;  and  where  thb  has  been  done» 
and  there  has  been  no  sale  for  tiie  want  of  bidders,  and  the  execution 
remains  unsatisfied,  it  then  becomes  the  duty  of  the  sheriff  to  offer  and 
sell,  if  he  can,  the  parcel  of  such  real  estate  first  sold  and  conveyed, 
and  the  sale  thus  made  by  tlie  sheriff  is  legal  and  valid. 

RUUr  V.  Cod,  80 

EXEMPTION. 

See  Execution,  2 ;  Partnership,  1,  2. 

EXHIBIT. 

See  City,  2;  Drainage,  1,  5;  Pleading,  6. 

FENCK 
See  Neouqencb,  6,  7 ;  Railroad,  3  to  11. 
FINDING. 
See  City,  10;  Negligence,  2;  New  Trial,  2,  3;  Partition,  7;  Prac- 
tice, 2,  7, 10 ;  Special  Finding  ;  Supreme  Court,  16. 

FIXTURES. 

See  Mortgage,  8. 

FORECLOSURE. 

See  County  Auditor  ;  Husband  and  Wife,  1 ;  Mortgage  ;  Principal 

AND  Surety;  Taxes,  4, 12;  Vendor  and  Vendee,  7. 

FORMER  ADJUDICATION. 
See  Judgment,  4,  6;  Partition,  7;  Vendor's  Lien,  4. 

FORMER  CONVKmON. 

See  Criminal  Law,  15, 16. 

FRAUD. 

SeeDiYORCE,  3;  Fraudulent  Conveyance;  Judgment,  6;  Mortgage, 

6;  Sale;  Statute  of  Frauds;  Trust  and  Trustee. 

FRAUDULENT  (X)NVEYANCK 
See  Divorce,  3 ;  Trust  and  Trustee. 

1.  Qwnrfatirf  to  Set  Aeide  Deed  by  Judgment  Creditor.— Quieting  Title,— Trial, 
— Cbuaes  in  Equity, — Jury, — A  complaint  by  a  judgment  creditor  to  set 
aside  conveyances  of  real  estate  as  fraudulent,  and  subject  some  of  the 
lands  to  execution  upon  the  judgment,  and  quiet  the  plaintiff's  title 
to  some  of  them  already  purchased  on  execution,  presents  a  cause  in 
equity  triable  by  the  court  ander  the  statute,  R.  S.  1881,  section  409. 

MiJler  v.  EcanmilU  NatH  Bank,  S72- 

2.  Same, — New  Trial  as  fjf  Right. — Where  the  complaint  seeks  to  annul  a 
deed  as  fraudulent,  and  to  qniet  the  plaintiff's  title  as  against  it,  and 
the  defendant  by  counter-claim  claims  title  to  the  same  lands  by  vir- 
tue of  that  deed,  and  seeks  to  quiet  his  title,  the  defendant,  if  the  find- 
ing be  against  him  generally,  is  entitled  to  a  new  trial  as  of  right  un- 
der the  statute,  R.  S.  1881,  section  1064.  IK 
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3.  Asaumpnt. — TriaL — Jury. — Equity. — Where  a  complaint,  as  in  assump- 
sit, is  to  recover  a  sum  of  money,  and  also  to  subiect  certain  lanas 
fraudulently  conveyed  to  the  payment  of  the  judgment,  the  latter 
branch  of  the  case  is  not,  under  section  409,  B.  8. 1881,  triable  by  jury, 
and  such  a  trial  is  fatal  error.  Lake  y.  LakCf  SS9 

4.  Evidence, — Tran^ei*  to  Bank. — Husband  and  Wife, — In  an  action  to  set 
aside  certain  conveyances  as  fraudulent,  made  by  an  insolvent  debtor 
to  a  bank  in  payment  of  credits  due  the  bank,  as  was  claimed,  evidence 
that  such  debtor's  wife  then  held  $37,700  of  the  stock  of  such  bank  in 
trust  for  him,  has  a  tendency  to  show  that  such  transfer  was  fraudu- 
lent as  against  other  creditors.  Filch  v.  Fint  NaVl  Bank,  44S 

•6.  Same. — The  fact  that  a  large  amount  of  property,  consisting  of  town 
lots,  saw-mill,  saw-logs,  lumber  and  other  personal  property,  was  con- 
veyed by  an  insolvent  debtor  to  such  bank  in  payment  of  credits 
claimed  to  be  due,  without  inventory,  measurement  or  count,  fur- 
nishes some  evidence  that  such  transfer  was  fraudulent  as  against 
other  creditors.  76. 

6.  SnmA, — Where  the  cashier  of  such  bank  is  cognizant  that  the  transfer 
of  such  property  will  inure  to  the  benefit  of  one  of  such  debtors  by 
enhancing  tne  value  of  the  stock  held  by  his  wife  in  trust  for  him,  ana 
that  such  excess  is  thus  placed  beyond  the  reach  of  other  creditors 
of  such  debtors,  these  facts,  in  connection  with  the  fact  that  such 
cashier  knows  that  sucli  debtors  are  insolvent,  furnish  some  evidence 
that  said  bank  participated  in  the  alleged  fraudulent  intent  of  such 
debtors.  lb. 

7.  Same. — EdoppeL — The  fact  that  one  of  the  creditors  who  instituted  the 
action  had  ootained  a  judgment,  and  had  levied  upon  one  of  the  pieces 
of  real  estate  that  had  been  transferred,  did  not  preclude  him  from 
maintaining  the  action.  •  lb. 

5.  Same. —  Weighl  (/  Evidence. — Where  the  evidence  in  such  case  tends  to 
support  the  finding,  the  Supreme  Court  will  not  disturb  it.  Ih. 

GAMING. 
See  Criminal  Law,  23,  24. 
GROWING  CROPS. 
See  Ejectment,  3 ;  Receiver,  2. 
GUARDIAN  AND  WARD. 
See  Partition,  4  to  6. 
GUARDIAN'S  SALE. 
See  Partition,  4  to  9. 
HABEAS  CORPUS. 
TVoceiee.— Where  exceptions  are  sustained  to  the  return  to  a  writ  of  habetu 
corpue,  and  no  further  return  is  made,  the  verified  petition  for  the  writ 
showing  facts  sufficient,  the  prisoner  may  be  discharged  from  restraint 
without  further  evidence.  Joab  v.  Sheete,  S28 

HARMLESS  ERROR. 
See  County  Treasfrer,  4,  5;  Deposition;  Elections,  2;  Evidence,  5; 
Instructions  to  Jury,  2, 7 ;  Interrooatoribb  to  Jury,  2 ;  Prachce, 
2,  6, 11, 16  to  18,  21 ;  Principal  and  Surety  ;  Supreme  Court,  16. 

HEIRS. 
See  Decedents'  Estates,  2 ;  Deed,  4, 5 ;  Vendor's  Lien,  4 ;  Wills,  3, 7, 8. 

HIGllWAY. 
See  Railroad,  3  to  7. 
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Dedication. — ^Dedication  of  land  to  public  use  as  a  highway  may  be  infer- 
red from  public  use  thereof  as  such  for  nineteen  years,  with  the  con- 
sent of  the  owner,  together  with  his  acts  and  declarationsezpiana- 
tory  of  his  intention,  and  surrounding  circnmstances.  Qzrr  y.  Kolby  63 

HUSBAND  AND  WIFE. 
See  Deed,  5 ;  Divorce  ;  Evidence,  6 ;  Fraudulent  Conveyance,  4 ;  In- 
surance; Married  Woman  ;  Mortoaoe,  3;  Trespass. 

1.  Tenants  by  Entireties, — Judgment. — Foreclosure  of  Lien, — A  judgment 
foreclosing  a  lien  against  lands  held  by  husband  and  wife  as  tenants 
by  entireties,  is  not  necessarily  void  ;^  it  would  be  valid  if  both  were 
parties  thereto.  Barren  Oreeky  etc,,  Co,  y.  Beek,  2^1 

2.  Trust  and  Trustee, — Conversations, — Evidence,— In  a  suit  by  a  widow 
against  a  purchaser  of  lands  upon  execution  aeainst  her  deceased 
husband,  in  which  she  claims  that  her  husband  held  the  lands  in 
trust  for  her,  she  can  not  testify  to  conyersations  with  him  during 
life  touching  the  matter.  Hyland  y.  Milner,  SOS 

3.  Abandonment. — Liability  for  Wif^s  Necessaries, — A  husband  who  aban- 
dons his  wife,  without  her  fault,  and  leayes  her  for  a  period  of  months 
wholly  without  means  of  support,  is  liable  to  her  son  who  provides 
for  her  necessaries  during  that  time,  without  any  express  request  or 
promise  of  the  husband  to  pay  therefor.  EUer  y.  CruUy  S75 

4.  (hniraet,  —Breach, — Measure  of  Damages,— Mortgage, — Suit  by  a  married 
woman,  alleging  that  she  had,  at  the  instance  of  her  husband  and 
the  defendant,  mortgaged  her  lands  tu  secure  a  loan  of  $3,000,  upon  an 
agreement  with  the  defendant  that  he  would  receive  the  money  and 
apply  J1,000  of  it  in  payment  of  an  older  mortgage  on  part  of  the 
same  lands,  given  to  secure  her  husband's  debt,  and  would  pay  $2,000 
to  her  husband;  and  for  breach,  that  the  defendant  received  the 
money,  did  not  apply  said  $1,000  as  agreed,  but  converted  it  to  his 
own  use,  by  reason  whereof  she  lost  her  land.  It  appeared  in  evidence 
that  $300  had  been  paid  by  her  husband  upon  the  older  mortgage. 

Heldy  that  the  measure  of  damages  could  not  exceed  $700  and  the  interest 
thereon.  Sharpe  v.  Graydon,  SS8 

5.  Scone, — Emdence, — In  such  case  it  is  error  to  exclude  evidence  by  the 
husband  as  a  Witness  to  the  effect  that  the  loan  was  made  with  a  view 
to  other  purposes  than  the  payment  of  the  prior  mortgage  ;  so,  also, 
to  exclude  evidence  showing  that  the  husband,  and  not  the  defendant, 
nine  years  before  the  trial,  received  the  borrowed  money,  and  that  he 
disposed  of  the  whole  of  it,  paying  $300  on  the  older  mortgage.       lb. 

6.  Married  Woman,— Can  not  Mortgage  her  Beat  Estate  for  HusbancPs  DebL— 
Since  the  act  of  April  16th,  1881,  went  into  force,  a  married  woman 
can  not  execute  a  binding  mortgage  upon  her  real  estate  to  secure  her 
husband's  debt.  Allen  v.  Davis,  216 

IDENTITY. 

See  Partition,  9. 

INDICTMENT. 

See  Criminal  Law,  1. 

INFANT. 

See  Intoxicatino  LiquoR,  2,  3;  Married  Woman,  3,  4. 

1.  Deed, — Ddiverv. — A  deed  of  an  infant,  signed  and  acknowledged,  and 
placed  in  the  hands  of  another  for  delivery,  but  not  actually  delivered 
until  full  age,  is  not  voidable  for  infancy.  Sms  v.  Smilhy  469 

2.  Same. — Quieting  Title. — Complaint. — A  complaint  to  quiet  title,  alleging 
that  the  defendant  who  was  once  seized  oi  the  land  gives  out  inpnolic 
speeches  falsely,  that  her  conveyance  thereof  was  made  when  she  was 
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an  infant,  and  that  she  was  still  the  owner,  whereby  the  plaintiff's 
title  was  clouded,  is  good  on  demurrer.  lb, 

3.  Same, — Married  Woman, — Evidence, — Upon  a  complaint  to  quiet  titlcL 
alleging  the  facts  to  be  that  the  plaintiff,  a  married  woman,  was  seised 
of  the  land  and  executed  a  conveyance  thereof  while  an  infant,  in 
which  her  husband  joined,  and  that  slie  had  disaffirmed  the  deed,  is 
not  supported  by  proof  that  the  deed  was  ineffectual  for  want  of  soch 
a  certificate  of  acknowledgment  as  the  statute  required  to  give  valid- 
ity to  the  deed  of  a  married  woman.  i6u 

INJUNCTION. 
See  City,  2  to  5 ;  Justice  of  the  Peace  ;  Watebcoubsk 

INSANITY. 
See  WiLM,  10. 

INSOLVENCY. 

See  Deed,  4;  Fraudulent  Conveyance:  Judgment,  2;  Receiyeb,  2; 

Sale  ;  Vendor*s  Lien,  2. 

INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  3, 11,  18  to  20,  22;  Intoxicating  Liquor,  2 ;  Mali- 
cious Prosecution  ;  Quieting  Title,  2,  3 ;  Railroad,  15 ;  School 
Superintendent,  4,  5 ;  Vendor  and  Vendee,  8. 

1.  Exeeptume, — Where  instructions  are  objected  Uy  solely  upon  the  ground 
that  they  do  not  fully  state  the  law  on  the  subject-matter  thereof,  it 
is  incumbent  on  the  objecting  party  to  ask  the  trial  court  for  addi- 
tional instructions  covering  the  omitted  points,  for,  in  such  a  case, 
the  mere  saving  of  an  exception  to  the  instruction  given  will  not  con- 
stitute an  available  error  for  the  reversal  of  the  judgment. 

FiiMgerald  v,  Q(^,  t8 

2.  Harmieas  Error, — The  refusal  of  instructions,  the  substance  of  which  is 
embraced  in  others  gi'?en,  is  a  harmless  error.  SUUev.  SuiUm,  SOO 

3.  Same.—J^oi  Signed, — The  refusal  of  instructions,  not  signed  by  the 
party  or  his  attorney  asking  them,  is  a  harmless  error.  /6. 

4.  Same.^C(mtradietory,'-'y^hen  the  instructions  are  c6ntradictory,  etc.^ 
and  tend  to  mislead  the  jury,  the  judgment  will  be  reversed.  Ih, 

6.  It  is  not  error  to  refuse  an  instruction  which  has  been  substantially 
given  in  another  form.  Dawdaon  v.  State,  366 

6.  Invading  Province  of  Jury, — It  is  error  to  instruct  the  jury  in  the  lan- 
g^iage  of  1  Qreenl.  Ey.,sec.  200,  ezpressine  the  necessity  of  caution  as 
to  evidence  of  admissions  of  parties,  and  the  reasons  for  such  cau- 
tion, as  that  author  gives  them,  because  it  invades  the  province  of 
the  jury  as  to  matters  of  which  the  jurors  are  the  exclusive  judges. 

Lewis  V.  O^nVte,  377 

7.  Same. — Harmless  Error. — An  instruction  a^innt  a  defendant,  which  is 
erroneous,  will  not  be  held  harmless  merelybecau»e  his  answer  was 
bad.  lb. 

8.  Refusal  of  Instructions. — Error. — There  is  no  ava ilnble  error  in  the  court's 
refusal  to  give  an  instruction,  when  the  record  shows  that  the  sub- 
stance and  law  of  such  instruction  had  been  given  the  jury  in  the  court's 
own  instructions,  nor  where  the  instruction  refused  gave  undue  prom- 
inence to  an  isolated  question  in  the  cause,  upon  which  the  defend- 
ant's guilt  or  innocence  of  the  offence  charged  did  not  necessarily  de- 
pend. Waehstetter  v.  State,  290 

9.  huiruetioM,— Supreme  Court.— The  rule  that  the  instructions  in  a  case 
are  all  to  be  taken  together,  and  that  if  they  thus  present  the  law  cor- 


INDEX.  621 

rectlr  and  without  material  contradiction,  they  will  be  sustained  b^ 
the  Supreme  Court,  applies  as  well  to  criminal  prosecutions  as  to  civil 
acUons.  JSlory  v.  StaUf  4^3 

INSUEANCE. 

!•  lAfe  Insuranee. — Assignment  of  Policy. — Marvied  Woman, — A  life  policy 
upon  the  life  of  the  husband  taken  by  him  payable  to  his  wife  or  her 
assigns  is  a  chose  in  action,  her  property,  and  may  be  assigned  by  her, 
if  the  law  of  her  domicil,  as  in  Illinois,  authorizes  her  to  sell  and  con- 
vey her  property,  and  in  such  case  upon  the  death  of  the  husband  the 
assignee  is  entitled  to  the  proceeds  according  to  the  terms  of  the  as- 
signment. Damron  v.  Perni^  etc,  Ins.  Co,,  -^7<? 

2.  Same, — AgitemenL — Statute  of  lAmiiations.— Where  such  assignment  is 
made  to  secure  a  debt  of  the  husband,  upon  agreement  that  no  pro- 
ceedings shall  be  taken  to  enforce  collection  thereof  during  the  hus- 
band's life,  the  statute  of  limitations  does  not  commence  to  run  against 
the  debt  so  secured  from  the  assignment,  until  his  death.  lb. 

INTENTION. 

See  Deed,  1  to  5;  Wills,  4  to  8. 

INTERROGATORIES  TO  JURY. 

See  City,  10 ;  Decedents'  Estates,  3 ;  Practice,  7 ;  Supreme  Court,  10 ; 

Verdict,  2. 
1.  Submiman. — General  Verdict. — Answers  by  the  jury  to  interrogatories, 
where  it  does  not  appear  by  the  record  that  the  interrogatories  had 
been,  by  the  court,  submitted  to  the  jury,  can  not  override  a  general 
verdicti  '  Hamilton  v.  Skoaffj  63 

%  Same. — Harmless  Errm\ — To  refuse  to  send  Interrogatories  to  the  jury, 
answers  to  which  could  not  overrule  or  antagonize  a  general  verdict, 
is  a  harmless  error.  *  Ih. 

INTOXICATING  LIQUOR. 

1.  Sale  by  Druggist  on  Sunday.— A  druffgist  is  liable  to  fine  for  selling  liquor 
on  Sunday  to  a  person  without  a  pl^sician's  prescription,  although  the 
liquor  may  be  purchased  and  used  for  meaicinal  purposes,  and  this 
fact  is  known  to  the  druggist  at  the  time  of  the  sale.     Barton  v.  State^  89 

2.  Setting  to  Minor. -^Eieeuse. — Burden  of  Proof. — Instructions. — One  who  sells 
llqnor  to  an  infant  has  the  burden  of  showing  an  excuse  therefor; 
and  an  instruction  that  if  the  appearance  of  the  infant  indicated  that 
he  was  of  full  age,  and  he  had  so  stated  to  the  accused,  the  latter  is 
excusable,  is  not  correct.  Swigart  v.  State,  111 

3.  Sale  oflrUoxieating  Liquor  to  Minor.  Evidence.— Where  evidence  is  given 
on  the  trial,  on  May  Ist,  1884*  of  a  defendant  charged  with  a  sale  and 
givin^r  away  of  intoxicating  liquor  to  a  minor,  that  the  prosecuting 
witness  "  will  be  twenty-one  years  old  the  first  day  of  August  next, 
the  conrt  is  justified  in'finding  from  the  evidence  that  on  the  15th  day 
of  November,  preceding  the  day  of  trial,  the  witness  was  under  twenty- 
one  years  of  age.  -Dotte  v.  State,  $29 

ISSITE. 

See  Intoxicating  Liquor,  2;  Quieting  Title,  1 ;  Railroad,  6; 

Replevin,  1. 

JEOPARDY. 
See  Criminal  Law,  9. 
JUDGE. 
Mandamus.-'Signvng  Bill  af  Exceptions  by  Judge  after  Tme  Limited*— Ab- 
sence from  StaJte.— Diligence. — A  writ  of  mandate  will  not  be  awarded 
agaiivst  a  judge  to  compel  him  to  sign  a  bill  of  exceptions  after  the 
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time  limited,  where  he  was  absent  from  the  State  when  the  time  ex- 
pired, if  the  applicant  for  the  writ  fails  to  show  proper  dili^nce  in 
presenting  the  oill  for  signing  after  his  return.  An  unexplained  de- 
lay of  fifty  days  shows  want  of  diligence.       StaUj  ex  reLy  v.  Dyer^  4^^ 

JUDGMENT. 
See  Criminal  Law,  14 ;  Husband  and  Wife,  1 ;  Justice  of  the  Peace  ; 
Mortgage,  1 ;  Partition,  7 ;  Principal  and  Surety  ;  PROMiasoRY 
Note,  1 ;  Replevin,  2 ;  Special  Finding,  2 ;  Subrogation  ;  Su- 
preme Court,  4,  9;  Taxes,  12 ;.  Vendor  and  Vendee,  1,  2 ;  Ven- 
dor's Lien,  2,  4. 

1.  Redemption. — Where  one  obtains  a  decree  allowing  him  to  redeem  from 
a  mortgage  within  a  given  time  if  a  certain  event  shall  transpire^ 
the  decree  binds  him,  and  he  can  not  avoid  its  effect  by  a  subseanent 
suit  for  that  purpose,  upon  the  ground  that  the  contingency  did  not 
happen,  and  hence  redemption  under  the  decree  became  impossible. 

KdU  V.  Oattt&^uif,  97 

2.  Assignment. — Principal  and  Surety, — Notice  by  AssianmeTU. — Oontempora- 
neoiu  Agreement  to  first  Exhaust  one  Defendant. — Lien. — Insolvency. — Ex- 
ecution.— Release. — Pleading. — To  a  suit  by  the  assignee  upon  a  joint 
judgment  against  S.  and  M.  and  others,  an  answer  hy  M.,  that  in  the 
original  suit  he  appeared  and  in  good  faith  pleaded  a  valid  defence, 
stating  it,  and  that  in  consideration  of  his  withdrawing  his  defence 
and  making  default,  which  thereupon  he  did,  then  plaintiff  agreed  in 
writing  to  first  exhaust  the  property  of  S.,  who,  as  between  S.  and 
M.  was  the  principal  debtor ;  that  so  the'  judgment  was  suffered,  and 
an  execution  was  issued  with  direction  by  the  plaintiff  to  levy  upon 
S.*s  property,  of  which  he  had  abundance  upon  which  the  execution 
was  a  lien ;  that  no  levy  was  made,  the  execution  was  returned,  the 
lien  lost,  and  S.  has  since  ^become  insolvent,  of  all  which  the  present 
plaintiff  had  knowledge,  is  good  on  demurrer,  and  a  reply  thereto 
thatS.  remained  solvent  long  after  the  return  of  the  execution  is  bad. 

Smith  V.  MeKetm,  101 

3.  Lien. — Sheriffs  Sale.— A  judgment  lien  upon  lands  is  not  divested  by 
sale  and  conveyance  of  the  lands,  and  a  purchaser  at  sheriff's  sale 
upon  execution  to  satisfy  the  judgment  takes  title,  where  it  does  not 
appear  that  the  debtor  had  other  property  which  should  have  been 
first  exhausted.  Brooker  v.  Spj-aguCy  169 

4.  Former  Adjudication. — Party  to  Dieree. — Estoppel. —  Title  t^  Real  Estate. — 
A  party  to  a  decree  in  a  jformer  adjudication  between  the  same  par- 
ties, in  relation  to  the  same  subject-matter,  is  bound  and  concluded 
by  each  provision  of  the  decree,  and  can  not  acquire  any  title  to  or 
interest  in  the  real  estate,  which  was  the  subject  of  the  former  ad- 
judication, except  by  a  substantial  compliance  with  all  the  provisions 
of  such  decree.  McOaMin  v.  StaiSy  ex  rei^  4^ 

5.  AppluxUion  to  Set  Aside. — Complaini. — D^eds  Oured. —In  the  absence  of 
a  demurrer  or  a  motion  to  make  more  specific,  a  complaint  to  set  aside 
a  judgment  rendered  by  default,  which  fails  to  all^e  the  date  thereof 

any  more  definitely  than  that  it^.was  "on  the  —  of  ,  1882,"  will 

be  deemed  cured  after  a  finding.  Overton  v.  Rogers,  595 

6.  Sam/e. — Fraud. — Former  Adjudication. — Negligence. — An  adjudication  of 
a  motion  to  set  aside  a  judgment  rendered  by  default,  on  the  ground  of 
excusable  neglect,  is  not  a  bar  to  a  Rubseanent  action  to  set  aside  such 
judgment  for  fraud,  even  if  the  plaintiff  had  knowledge  of  the  fraud 
when  his  motion  was  made.  lb. 

7.  Same. —  Vaiiance. — Where  a  complaint  to  set  aside  a  judgment  alleges 
a  judgment  by  default  for  three  thousand  dollars,  and  the  proof  shows 
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it  to  be  three  thoasand  five  hundred  dollars,  the  variance  is  not  ma- 
terial. Ih, 
8.  Httaband  and  Wife. — TenanU  by  Entireties.  ^Foreclosure  of  Lien. — A  judg- 
ment foreclosing  a  lien  against  lands  held  by  husband  and  wife  as 
tenants  by  entireties,  is  not  necessarily  void ;  it  would  be  valid  if  both 
were  parties  thereto.                            Barren  Oreeky  etc.,  Co.  v.  Beckf  247 

JUDICIAL  KNOWLEDGE. 
See  Drainage,  2;  Evidence,  3;  New  Trial,  5;  Partition,  2. 

JUDICIAL  SALE. 
See  Judgment,  3 ;  Mortgage,  2 ;  Partition,  4  to  9. 
JURISDICTION. 
See  Agreed  Case,  3;  City,  3;  Courts,  1 ;  Drainage,  1. 
JURY. 
See  Crixinai*  Law,  9, 17, 18;  Fraudulent  Conveyance,  1, 3;  Instruc- 
tions to  Jury,  6;  Partnership,  3;  Practice,  8  to  11;  Quieting 
Title,  8;  Railroad,  17. 
Migconduct  (f. — Bailiff^ b  Pre»enct  in  Jury- Boom. — Counter- Affidavits, — Supreme 
Court — The  unexplained  and  unnecessary  presence  of  the  bailiff  of  the 
jury  in  their  room,  during  their  deliberations,  is  good  cause  for  a  new 
trial,  as  constituting  misconduct  of  the  jury;  but  where  it  is  shown 
by  counter-affidavits,  and  the  trial  court  decides,  that  the  presence  of 
the  bailiff  in  the  jury-room  was  necessary  to  the  proper  discharge  of 
his  duties  as  bailiff,  and  did  not  harm  the  complaining  party,  the  Sn- 

Sreme  Court  will  not  disturb  such  decision  on  the  weight  of  the  evi- 
ence.  Fiixgrndd  v.  Qoffy  28 

JUSTICE  OF  THE  PEACR 
Judgment. — Ir^undion. — The  right  of  a  justice  of  the  peace,  acting  under 
color  of  appointment,  to  fill  a  vacancy,  can  not  be  questioned  by  a  suit 
to  enjoin  the  collection  of  a  judgment  by  him  rendered. 

Baker  v.  Wambaugh.  312 
LACHES. 
See  City,  5 ;  School  Superintendent,  5. 
LANDLORD  AND  TENANT. 
See  Ejectment,  1 ;  Vendor  and  Vendee,  3, 14. 
LIEN. 
See  Execution,  1,  2,  4 ;  Husband  and  Wife  ;  Judgment,  2,  3,  8 ;  Par- 
tition, 7;  Taxes,  4  to  9,  11 ;  Vendor  and  Vendee,  1,  2,  6  to  14; 
Vendor's  Lien. 

LIFE-ESTATE. 

See  Wills,  8. 

LIFE  INSURANCK 

See  Insurance. 

MALICIOUS  PROSECUTION. 

1.  Complaint. — In  a  complaint  for  malicious  prosecution,  the  want  of 
probable  cause  is  properly  shown  by  general  averment  of  the  fact,  and 
it  is  not  necessary  or  proper  to  allege  the  evidence  of  the  fact. 

Benson  v.  Bacons  156 

2.  Same. — Probabk  Cause. — ImXruciion. — In  such  case  an  instruction  that 
if  the  prosecution  alleged  was  not  set  on  foot  for  a  public  purpose, 
then  there  was  no  probable  cause,  is  erroneous.  76. 
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MA.NDAMUS. 
See  Corporation,  1 ;  Judos. 

MANSLAUGHTER. 
See  Criminal  Law,  1. 

MARRIAGE. 

1.  MarHoffe  Oontract, — StahUe  of  Frauds, —A  simple  contract  of  marriage 
18  not  within  the  statute  of  frauds,  and  hence  need  not  be  in  writing. 

Caylor  ▼.  Roe,  J 

2.  Saine, — Antenuptial  Oontrcui. — Antenuptial  contracts,  in  consideration 
of  marriage,  or  in  relation  to  real  estate,  are  within  the  statute  of 
frauds,  and  must  be  in  writing  to  be  enforced.  lb. 

3.  Same. — There  can  be  no  recovery  for  the  breach  of  a  contract,  if  anv 
portion  of  It  is  within  the  statute  of  frauds.  lb. 

4.  Same, — At  the  tiqie  of  entering  into  a  verbal  contract  of  marriage,  and 
as  the  condition  upon  which  it  was  entered  into,  and  in  consideration 
of  the  contemplated  marriage,  the  parties  orally  agreed  that  in  lieu  of 
the  interest  in  his  estatewhich  she  would  have  as  his  wife,  she  should  ac- 
cept certain  real  estate  and  $1,000,  which  contract  he  agreed  to  have  re- 
duced to  writing,  and  submitted  for  her  approval  and  signature  before 
the  marriage. 

Heldf  that  the  agreement  constituted  one  entire  contract,  the  portion  in 
relation  to  the  marriage  settlement  being  a  condition,  and  that,  as  the 
contract  was  not  in  writing,  no  action  can  be  maintained  upon  it.  /6. 

MARRIED  WOMAN. 

See  Contract;  Husband  and  Wife;  Insurance;  Mortoaoe,  3; 

Trespass. 

1.  Cbn  not  Mortgage  her  Real  Estate  for  Hu^nd*$  DebL^Since  the  act  of 
April  16th,  1881,  went  into  force,  a  married  woman  can  not  execute  a 
binding  mortgage  upon  her  real  estate  to  secure  her  husband's  debt. 

Allen  Y,  DatHs,  £16 

2.  Quieting  Title. — Evidence. — Upon  a  complaint  to  quiet  title,  alleging 
the  facts  to  be  that  the  plaintiff,  a  married  woman^  was  seised  of  the 
land  and  executed  a  conveyance  thereof  while  an  infant,  ^n  which  her 
husband  joined,  and  that  she  had  disaffirmed  the  deed,  is  not  supported 
by  proof  that  Ihe  deed  was  ineffectual  for  want  of  such  a  certificate  of 
acknowledgment  as  the  statute  required  to  give  validity  to  the  deed  of 
a  married  woman.  Shna  y.  Smitk,  469 

3.  Same. — Infant, — Deed, — DimMrmanee, — If  a  married  woman,  while  an 
infant,  signs  and  acknowledges  with  her  husband  a  deed  for  her  real 
estate  and  authorises  him  to  deliver  it,  and  he  delivered  it  with  her 
consent  after  she  became  an  adult,  it  can  not  afterwards  be  avoided 
by  her  on  account  of  infancy.  lb. 

4.  Same, — Hueband  a»  Agent. — A  husband  may  act  as  the  a^^ent  of  his 
wife,  and  such  agencv  may  be  conferred  before  he  acta,  or  his  acts  mar 
be  subsequently  ratified  by  her.  Ji. 

MASTER  AND  SERVANT. 
See  Nequoence,  6. 

MASTER  COMMISSIONER. 
See  Pbachce,  12  to  14. 

MEASURE  OF  DAMAGES. 
See  Contract,  1. 
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MECHANIC'S  LIEN. 
Evidence. — Svprtme  (hwrt — For  an  example  of  evidence  regarded  by  the  Su- 
preme Court  as'* fairly  tendine"  to  support  a  verdict  for  the  enforce- 
ment of  a  mechanic's  lien,  and  sufficient  to  support  it  in  the  Supreme 
Court,  see  Cannon  v.  Helfrick,  164 

MERGER. 
See  Promissoby  Note,  1 ;  Taxes,  12. 

MINOR. 
•See  Iitfa29t;  Intoxicatino  Liquos,  2, 3. 

MISNOMER. 
See  Attachment  ;  Taxes,  5. 

MISPRISION. 
See  DEPoerriON,  1. 

MISTAKE. 
See  Deposition,  1 ;  Taxes,  11. 
MONEY  HAD  AND  RECEIVED. 
See  Bankbuftcy. 
MORTGAGE. 
See  Bailment;  Contract;  County  Auditor;  Deed,  5;  Evidence,  6; 
Execution;  Husband  and  Wife,  6 ;  Judgment,  1 ;  Married  Wo- 
man, 1 ;  Subrogation  ;  Taxes,  4, 12, 13 ;  Vendor  and  Vendee,  7. 

1.  Forectourj.— l\ir<ta. — Judgment, — A  decree  of  foreclosure  is  a  nullity 
as  to  one  of  several  owners  of  the  equity  of  redemption  who  was 
not  a  party  thereto,  and  is  no  bar  to  another  suit  asainst  him  to  fore- 
close. (%,rtU  V.  Gooding^  45 

2.  Same.—SvbT<>gaiiUm, — PurehoMr  at  Sheriff  *9  Sale, — If,  in  such  case,  there 
has  been  a  sale  under  the  decree,  the  holder  of  the  sheriff's  certificate 
of  sale  is  by  subrogation  the  real  party  in  interest,  and  he  alone  can 
maintain  the  second  suit.  26. 

3.  Same,^Hiuband  and  Wife.— Tenants  by  EiUireliee. — If  such  second  suit 
be  against  a  married  woman,  holding  with  her  husband  as  tenants  by 
entireties,  the  husband  also  u  a  proper  defendant.  lb. 

4.  Deeerwtion  of  Lands. — ComplainL — Foreeloeure, — A  mortgage  of  lands 
descrioed  as  ''  all  the  lands  owned  by  the  mortgagor "  can  be  made 
certain  by  evidence  aliunde^  and  therefore  is  not  void;  and  a  com- 
plaint to  foreclose,  describing  the  lands  specifically,  and  averring 
that  these  were  all  the  lands  owned  by  the  mortgagor,  is,  in  that 
respect,  sufficient.  Lestie  v.  Merriek^  180 

5.  ^oseeu^ton. — Fravd,  —  One  who,  being  illiterate,  executes  a  mortgage 
without  knowledge  of  its  contents,  no  fraud  being  shown,  can  not  con- 
test its  validity  on  that  ground,  nor  can  his  grantee  who  purchases 
with  knowledge  of  the  mortgage.  lb, 

6.  Faredoeure, — Beeeiver. — Praetice,^Jn  a  suit  to  foreclose  a  mortgage, 
a  receiver  is  appointed  on  motion  or  petition  therefor,  and  on  such 
application  the  complaint  can  not  be  questioned  by  demurrer  or  oth- 
erwise. The  application  may  be  heard  on  affidavits  or  oral  testi- 
mony, and  mucn  in  the  discretion  of  the  court,  and  an  exception 
to  granting  or  refusing  the  motion  saves  the  question  for  appeal;  and 
erroneous  statements  in  such  affidavits  may  be  corrected  by  additional 
affidavits.  Hursh  v.  Hursh,  500 

Vol.  99.— 40 
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7.  Same,^Staittie  Canatrued,— The  statute,  R.  S.  1881,  section  1222,  war- 
rants the  appointment  of  a  receiver  in  a  suit  to  foreclose  a  mortgage, 
without  reference  to  the  solvency  of  the  mortgagor,  when  it  appears 
that  the  mortgaged  property  is  not  sufficient  to  satisfy  the  debt,  and 
he  may  be  authorized  to  take  possession  of  the  land  and  crops  grow* 
ing  thereon,  though  the  mortgagor  be  at  the  time  in  possession.      lb. 

8.  Fixtures. — Mortgape. — Foreeloswre. — Purchaser. — Agreement. — The  owner 
of  real  estate  with  a  flouring  mill  thereon,  which  was  subject  to  a 
mortgage  duly  recorded,  procured  new  machinery  therefor  on  credit, 
upon  agreement  that  title  to  the  machinery  should  not  pass  until  U 
was  paid  for.  The  machinery  was  attached  to  the  realty  as  was  in- 
tended. 

Heldy  that  a  purchaser  upon  foreclosure  took  title  to  the  machinery  as 
against  the  vendor  oi  it,  notwithstanding  the  contract  and  a  failure 
to  pay  for  it.  Bobs  Foundry^  etc,  Works  y.  GaUmtinef  5B5 

9.  Subrogaiwa. — Agreement. — Foreeiomre. — W.,  owning  a  lot  subject  to  a 
mortgage  duly  recorded,  conveyed  a  part  thereof  to  B.,  in  considera- 
tion m  part  of  the  oral  agreement  of  B.  that  he  would  pay  the  mort^ 
gage.  W.  afterwards  conveyed  the  remainder  of  the  lot,  for  value 
and  with  warranty,  to  C,  to  whom  B.  at  the  time  affirmed  his  said 
promise.  C,  for  value,  conveyed  said  remainder  to  D.,  informing 
the  latter  of  B.'s  agreement.  Afterwards  D.,  in  order  to  save  the 
lot  from  sale,  was  compelled  to  pay  the  mortgage. 

Heldj  that  B.  was  personally  liable  to  D.  for  the  amount  paid,  and  to  a 
decree  of  foreclosure  against  B.'s  part  of  the  lot,  to  make  the  same. 

Wright  v.  Briggs,  56S 

MUNICIPAL  CORPORATION. 
See  City. 

MUTUUM. 
See  Bailment. 

NAME. 
See  Assignment  op  Ekror,  4;  Attachment;  Partition,  8;  Taxes,  5. 

NECESSARIES. 
See  Husband  and  Wife,  3. 

NEGLIGENCE. 
See  City,  1,  5 ;  Judgment,  6 ;  Railroad,  9  to  11,13  to  15. 

1.  Question  of  Law. — The  facts  being  found,  negligence  is  a  pure  question 
of  law  to  be  decided  by  the  court.  Indianapolis  y.  Oook^  10 

2.  Same.—Verdia.— Special  Finding  of  Faets.—  Gties.-^-Street.— Sidewalk.— 
Suit  against  a  city  for  injury  m  consequence  of  an  obstruction  in  a 
sidewalk.  Answering  interrogatories,  tne  jury  found  the  obstruction 
to  have  been  a  water-box  6  by  7i  inches,  and  1 J  inches  above  the  level 
of  the  sidewalk;  that  the  plaintiff  had  knowledge  of  it.  The  plain- 
tiff, in  the  dark  when  it  was  difficult  to  see  it,  stumbled  over  it  and 
was  injured. 

Heldf  that  the  defendant  should  have  judgment,  notwithstanding  an  ad- 
verse general  verdict.  lb. 

3.  ProximaU  CauM. — Fire. — Where  A-  negligently,  but  accidentally,  sets 
his  own  building  on  fire,  and  while  it  is  burning  the  fire  is,  by  force  of 
the  wind,  carried  to  B.'s  building,  which  is  thereby  destroyed,  A.  is 
not  liable  to  B.,  the  wind  being  an  independent  intervening  causci 
and,  therefore,  A.'s  negligence  is  not  the  proximate  cause  of  the  injury. 

Penn.  Oo.  v.  Whidock^  16 
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4.  (Xty. — Sidewalk, — Evidence. — In  a  suit  against  a  city  for  an  injury  re- 
ceived in  consequence  of  an  obstruction  upon  a  sidewalk,  evidence 
that  others  had  passed  over  it  without  injury  is  not  admissible;  nor  is 
evidence  that  the  plank  crossing,  which  was  the  obstruction,  was  not 
different  from  the  generality  of  crossings  of  like  character  in  the  city. 

Bauer  v,  Indianapolis^  oG 

6.  Employer  and  Employee. — An  employer  is  liable  to  an  employee  for  a 
personal  injury  resulting  from  a  failure  to  provide  proper  machinery, 
or  from  the  employment  of  incompetent  servants. 

Nordyke,  efc.,  Co,  v.  Van  Sant,  ISS 

6.  Pleading, — A  complaint  by  a  turnpike  company  against  an  adjoining 
land-owner  for  negligently  constructing  his  fence  across  a  stream,  so 
that  it  obstructed  the  water,  etc.,  whereby  plaintiff 's  bridge  was  de- 
Btrojred,  which  fails  to  negative  contributory  negligence  by  theplain- 
tiffy  18  bad  on  demurrer.  Sienem  v.  Ijajayette,  etc,  G.  R.  C^.,  S9I^ 

7.  Same,—Emde7toe, — It  is  error  in  such  case,  where  the  general  denial  is 
pleaded,  to  refuse  evidence  for  the  defendant  showing  that  his  fence 
was  built  in  the  best  manner  to  avoid  injury  to  the  bridge ;  but  evi- 
dence that  he  offered  to  repair  or  reconstruct  the  bridge  is  not  admis- 
sible. /6. 

NEW  TRIAL. 

See  PsAcncE,  7;  Special  Finding,  1,  2;  Sufremj!:  Court,  7;  Vendor 

AND  Vendee,  6. 

1.  Demurrer  to  Evidence, — That  a  demurrer  to  the  evidence  was  improperly 
overruled  is  not  a  cause  for  new  trial.    Wabash,  etc,  R,  W.  Co,  v.  A'lce,  ISB 

2.  Special  Findings. — Fraetice, — Where  the  court  finds  the  facts  specially 
with  its  conclusions  of  law,  matters  not  in  issue,  or  which,  in  view  of 
the  facts  found,  are  immaterial,  need  not  be  found,  and  tlie  omission 
to  find  them  is  not  cause  for  a  new  trial. 

ShelbyviOe,  etc,,  T,  P.  Co.  v.  Greeny  SOB 

3.  New  Trial  as  of  Right, — Where  the  complaint  seeks  to  annul  a  deed  as 
fraudulent,  and  to  quiet  the  plaintiff's  title  as  against  it,  and  the  de- 
fendant by  Counter-claim  claims  title  to  the  same  lands  by  virtue  of 
that  deed,  and  seeks  to  quiet  his  title,  the  defendant,  if  the  finding  be 
against  him  generally,  is  entitled  to  a  new  trial  as  of  riefat  nnder  the 
statute,  R.  8.  1881,  section  1064.  Miller  v.  PvaT^mUeNatH  Bk.,  f^B 

4.  PartUion, — Quieting  Title. — New  Trial  as  of  Right. — In  an  action  for  par- 
tition, where  the  defendant  files  a  cross-complaint  to  quiet  his  title  to 
the  whole  land,  and  judgment  is  rendered  against  him,  he  is  entitled 
to  a  new  trial  as  a  matter  of  right  under  the  statute. 

Hamnumn  v.  JItnA,  £79 

5.  Same, — Payment  of  Costs  to  Clerk  in  Silver.— Judicial  Knowledge. — In  such 
case  the  payment  of  costa  may  be  made  in  silver,  and  where  they  are 
thus  pata  to  a  person  who  is  clerk  of  the  court,  the  party  seeking  the 
new  trial  need  not  prove  that  such  person  was  the  clerk,  as  the  court 
takes  judicial  notice  of  its  own  officers.  lb, 

NOTICE. 
See  Judgment,  2;  Supreme  Court,  14;  Vendor  and  Vendee,  1. 
OFFICE  AND  OFFICER. 
See  City,  3  to  9;  Corporation,  1;  County  Auditor;  County  Treas- 
urer ;  Deposition,  1 ;  Drainage,  4 ;  Ejectment,  2 ;  Jury  ;  Jus- 
tice OP  THE  Peace;  New  Trial,  5;  Prosecuting  Attorney; 
School  Superintendent. 

OFFICIAL  BOND. 
See  County  Auditor  ;  County  Treasurer. 
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OWNERSHIP. 
See  Bailment. 
PARENT  AND  CHILD. 
See  Divorce,  1. 
PARTIES. 
See  Assignment  of  Error,  4,  5 ;  Attachment  ;  Diyorce,  3 ;  HusBAim 
AND  Wife,  1 ;  Judgment,  4;  'Mortgage,  1,  3;  Pleading,  1 ;  Prac- 
tice, 4 ;  Replevin,  1 ;  Vendor's  Lien,  3,  4. 
Suit  on  BmUvin  Band. —  Waiver. — Where  a  replevin  bond  is  executed  td  a 
sherin  and  execntion  plaintiff  jointly,  and  an  action  thereon  ia  subse- 
quently brought  by  the  execution  plaintiff  alone,  the  defect  of  plain- 
tifTs  will  be  waived  by  the  failure  of  defendants  to  demur  therefor. 

Foster  v.  Bringham,  605 
PARTITION. 

1.  Quitting  TUle.—  New  Trial  as  ofRighi.—In  an  action  for  partition,  where 
the  defendant  files  a  cross  complaint  to  q^uiet  his  title  to  the  whole 
land,  and  judgment  is  rendered  against  him,  he  is  entitled  to  a  new 
trial  as  a  matter  of  right  under  the  statute.       Hammann  v.  Mi$iky  279 

2.  Same, — Pbymenl  of  CosU  to  Qerk  in  Sileer. — Judicial  Knowledge. — ^In  such 
case  the  payment  of  costs  may  be  made  in  silver,  and  where  they  are 
thus  paid  to  a  person  who  is  clerk  of  the  court,  the  party  seeking  the 
new  trial  need  not  prove  that  such  person  was  the  clerk,  as  the  court 
takes  judicial  notice  of  its  own  officers.  Ih. 

3.  Same. — The  clerk  of  the  court  has  authority  to  receive  costs,  and  a  pay- 
ment to  him  is  sufficient.  lb. 

4.  Same. — Titlt  by  Ouardinn's  Sade. — Order  of  Oo^rU^ln  such  case,  where 
the  defendant  claims  the  interest  of  the  plaintifT  under  a  guardian's 
sale,  and  the  fact  is  found  that  such  sale  was  made  under  the  order  of 
the  court,  was  reported  to  and  confirmed  by  the  court,  such  confirma- 
tion, though  irregularities  intervened,  renders  the  sale  valid.  Ih. 

ft.  Same, — Guardian's  Deed. — Confirmation. — A  deed  made  bv  the  guardian 
•  to  the  purchaser  before  the  sale  is  confirmed  is  invalid,  and  does  not 
Convey  the  title,  but  where  such  deed  is  afterwards  reported  to  and 
approyed  by  the  court  at  the  confirmation  of  the  sale,  the  same  is  then 
enectual  to  convey  the  title.  lb. 

6.  Same. — Form  of  Deed. — The  mere  omission  to  insert  in  such  deed  the 
page  of  the  order  book  where  the  order  of  such  sale  is  entered,  does 
not  invalidate  such  deed.  Jb. 

7.  Same.— Judicial  Sale. — Liens. — Former  Adjadieation. — Special  Findings. — 
Oondusions  of  Law.— Where  the  facts  found  also  show  that  the  defendant 

Surchased  the  property  for  value,  and  without  notice,  under  a  judicial 
ecree  upon  a  lien  thereon  adjudged  to  be  superior  to  the  plaintiff's 
lien,  such  facts  entitle  him  to  judgment  The  mere  fact  that  some  of 
the  special  findings  arc  also  blended  with  the  conclusions  of  law 
statea,  does  not  impair  such  findings  of  fact.  lb. 

8.  Same.—Name. —  Variance  Between  Report  of  Sale  and  Deed  and  Record.^ 
.EViden«0.^Where  the  name  of  the  purchaser  in  the  report  of  sale  and 
in  the  deed  differs  from  the  name  in  the  final  record,  the  report  of  sale 
may  be  read  in  evidence  for  the  purpose  of  showing  to  whom  the  sale 
was  made.  Ih. 

9.  Same. — Identifieation  (f  Report. — Such  report  may  be  read  without  proof 
of  its  identification  by  an  entry  in  tne  order  book,  as  such  report, 
found  among  the  papers  in  the  cause,  is  primafaicie  admissible.        lb. 

10.   Pteading. — iVoetiee. — Amendment. — ^Upon  the  trial  of  an  action  for  par- 
tition it  is  not  error  to  permit  the  defendants,  at  the  close  of  the  evi- 
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denoe,  to  amend  their  answer  by  the  addition  of  words  which  contain 
no  new  fact,  but  merely  modify  the  terms  of  the  prayer. 

lUuig  V.  Neiman,  4^4 

PARTNERSHIP. 

See  ArrACHMCNT. 

1.  F^nrtnenhip  Property,— Exemftion, — Individual  DdfL — One  partner  can 
not  claim  the  partnership  property,  or  any  specific  part  thereof,  as  ex- 
empt from  sale  on  an  execution  against  him  for  his  individual  debt 

SUUe,  ex  reL,  v.  EmmonSf  4^f^ 

2.  Same.— AaBeU  and  Liahilities  Equal — Suitaaainsi  Sheriff. — Damages. — 
Where,  in  such  a  case,  the  partner  claims  Kis  interest  in  the  partner- 
ship property  as  exempt  from  sale  on  the  execution,  and  the  sheriff  al- 
lows such  exemption  and  returns  the  writ  unsatisfied,  and  where,  in  a 
suit  against  the  sheriff'  and  his  sureties,  by  the  execution  plaintiffs, 
to  recover  damages  for  the  sheriff's  failure  to  levy  upon  and  sell  the 
partner's  interest  in  the  partnership  property,  the  court  finds  that  the 
assets  and  liabilities  of  the  partnership  were  equal  in  amount,  and 
that  the  partner's  interest  in  such  property  was  of  no  value,  and  ren- 
ders judgment  thereon,  in  favor  uf  such  execution  plaintiffs,  for  merely 
nominal  damages,  there  is  no  such  error  in  the  judgment  as  author- 
izes the  reversal  thereof.  lb, 

3.  Accounting, — Trial  by  Jury. — Practice. — Under  the  law  as  it  stood  prior 
to  1881,  parties  to  a  suit  to  settle  partnership  affairs  were  entitled  to 
a  trial  by  jury.  Bedinbo  v.  FretZy  4^ 

PAYMENT. 

See  Ck)iTNTY  Treasures,  2,  4 ;  New  Trial,  5 ;  Partition,  2;  Trust  and 

Trustee;  Vendor  and  Vendee,  6. 

PERSONAL  INJURY. 
See  City  ;  Railroad,  12  to  15. 

PERSONAL  PROPERTY. 

See  Bailment;  Exe(tution;  Insurance;  Partnership,  1,  2;  Taxes,  1 

to  6 ;  Wills,  0. 

PLEADING. 
See  Assault  and  Battery  ;  Assignment  op  Error,  1 ;  City,  2 ;  County 
Treasurer,  3,  4;  Criminal  Law,  1;  Divorce,  3;  Drainage,  1,  5; 
Ejectment;  Fraudulent  Conveyance,  1;  Infant,  2,  3;  Judg- 
ment, 2,  5 ;  Malicious  Prosecution  ;  Mortgage,  4 ;  Negligence^ 
6,7;  Partition,  10;  Practice,  1  to  3,  6,  16  to  18,  20;  Principal 
AND  Surety;  Quieting  Title,  1  to  4, 10, 11 ;  Replevin,!  ;  Rail- 
road, 1,  10;  Statute  op  Frauds,  2;  Taxes,  2,  11,  12;  Vbndor^s 
Lien,  1,  2 ;  Watercourse,  3. 

1.  Beal  Party  t»  Interest,  -  The  defence  that  the  plaintiff  is  not  the  real 
party  in  interest  must  be  specially  pleaded.  Ourlis  v.  Gooding,  45 

2.  Complaint, — Statement  of  Facts. — Legal  Oondusions, — It  is  error  to  over- 
rule a  demurrer  to  a  paragraph  of  complaint,  which,  instead  of  a 
statement  of  facts,  contains  merely  legal  conclusions  from  facts,  which 
are  not  alleged  and  are  not  apparent.  Logan^port  v.  La  Itose,  118 

3.  Ckmmlaint, — D^ect  Cured  by  VerdicL—A  complaint,  defective  for  want 
of  the  averment  of  a  fact  which  may  be  infeired  by  reasonable  intend- 
ment, is  cured  by  verdict  Hedriek  v.  D,  A.  Osborne  A  Co.,  143 

4.  Variance. — Amendment — A  variance  which  could  not  mislead  the  op- 
posite party  requires  no  amendment  to  avoid  it,  and  is  wholly  imma- 
terial, lb. 

6.  Practice.-^ Amendment.— Upon  the  trial  of  an  action  for  partition  it  ia 
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not  error  to  permit  the  defendants,  at  the  close  of  the  evidence,  to 
amend  their  answer  by  the  ad'dition  of  words  which  contain  no  new 
fact,  but  merely  modify  the  terms  of  the  prayer.  BeUig  y.  Newman^  4^4 
6.  Prcminory  Note. — Exhibit. — Defect  not  Oared  by  Verdict, — Where  a  com- 
plaint on  a  promissory  note  does  not  set  out  such  note,  nor  aver  that 
a  copy  is  filed  with  the  pleading,  it  is  bad  on  demurrer,  and  if  ob- 
jection is  made  by  demurrer,  the  defect  is  not  cured  by  verdict 

Rairden  v.  Winglandley,  600 
POSSESSION. 
See  Deed,  5;  Ejectment,  1;  Execution,  3;  Quieting  Title,  10;  Re- 
ceiver, 2;  Taxes,  13;  Vendor  and  Vendee,  3, 14. 

PRACTICE. 
See  Agreed  Case;  Assignment  of  Error;  C'itt,  10;  County  Treas- 
urer, 4,  5;  Criminal  Law,  3, 7, 10  to  14 ;  Demurrer  to  Evidence; 
Fraudulent  Conveyance,  8 ;  Habeas  Corpus;  Instructions  to 
Jury;  Interrogatories  to  Jury ;  New  Trial;  Parties;  Parti- 
tion, 10;  Partnership,  3 ;  Pleading;  Receiver;  Special  Find- 
ing ;  Supreme  Court  ;  Vendor  and  Vendee,  5 ;  Verdict  ;  Witness. 

1.  Signing  Pleadings. — Where  there  has  been  no  motion  before  verdict  to 
strike  out  or  reject  a  pleading,  becaune  not  subscribed  by  the  party  or 
his  attorney,  the  defect  will  not  be  reganled  on  appeal. 

LouisvUU,  etc.,  R.  W.  Co.  v.  Pedc,  68 

2.  Harmless  Error. — Where  the  special  finding  of  facts  shows  that  a  par- 
ticular paragraph  of  answer  was  not  true,  the  Supreme  Court  will  not 
consider  whether  a  demurrer  to  it  was  improperly  overruled. 

Smith.  Y.  McKean^  101 

3.  Ssf)i«.-  Where  the  facts  averred  in  a  para^aph  of  reply,  demurred  to, 
are  provable  under  the  general  denial,  which  is  also  in,  the  demurrer 
can  be  sustained  without  available  error.  76. 

4.  Defect  of  Parties. —  Waioer. — That  there  is  a  defect  of  parties  defendants 
is  waived  if  objection  be  not  made  by  demurrer.     Giles  v.  Gifuzry,  116 

5.  Trinl  by  Ckmrt. — Taking  Under  AdvisemenL — Motion  to  Set  Aside  FindiHg, 
— Statute  Oonsli-ued.— The  requirement  of  section  551,  R.  S.  1881,  that 
the  court  trying  an  issue  shall  not  hold  the  matter  under  adviaement 
more  than  60  days,  is  directory,  and  a  failure  to  obey  it  will  not  affect 
the  determination  when  made  afterwards.  tSmith  v.  UiUer,  140 

6.  Pleading. — Harmless  Error. — A  judgment  will  not  be  reversed  for  errone- 
ously overruling  a  motion  to  strike  out  part  of  a  pleading. 

Benson  v.  Baeon,  156 

7.  New  Trial —  Waiver. — Special  Finding. —  Verdict.  — A  motion  for  a  new 
trial  is  not  a  waiver  of  a  motion  for  judgment  on  facts  specially  found 
in  answer  to  interrogatories,  notwithstanding  the  general  verdict 

Leslie  V.  Merrick,  180 

8.  Amendment  ^Reswearing  Jury, — An  amendment  of  pleadings  upon  the 
trial,  unless  it  appears  that  the  issues  were  changed  thereby,  does  not 
make  it  necessary  to  reswear  the  jury.  Rogers  v.  Slate,  ex  reL,  218 

9.  Same. — Argument  of  OounseL — In  a  civil  case  the  court  may  forbid  the 
argument  of  a  question  of  law  before  the  jury,  there  being  no  contro- 
versy as  to  the  facts  upon  which  the  question  arises.  lb. 

10.  Special  Finding. — Conclusions  (^  Law. — Exceptions. — Where  the  court,  at 
tlie  request  of  one  or  more  of  the  parties,  makes  a  special  finding  of 
the  facts  and  states  thereon  its  conclusions  of  law,  and  the  party  ob- 
jecting thereto  merely  saves  an  exception  to  the  conclusions  of  law, 
and  does  not  move  either  for  a  new  trial  or  for  a  venire  de  novo,  on  ap- 
peal he  admits  that  the  facts  are  fully  and  correctly  found,  and  the 
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error,  if  any,  is  predicated  solely  upon  the  court's  application  of  the 
law  to  the  facta  so  found.  SehindUr  v.  Westover,  S95 

11.  Hai-mUss  Error, — The  refusal  of  a  trial  by  jury  is  not  a  harmless  error, 
although  upon  a  second  trial  under  the  code  of  1881  the  parties  would 
not  be  entitled  to  a  jury.  Eedinbo  v.  FretZj  468 

12.  Same, — Reference  to  MaOer  Commimoner. — Where  a  party  is  thus  enti- 
tled to  a  trial  by  jury,  the  court  could  not,  oyer  his  objection  and  de- 
mand for  a  jury,  refer  the  case  to  a  master  commissioner.  76. 

13.  Same, — ^The  reference  to  the  master  being  a  part  of  the  record  without 
a  bill  of  exceptions,  the  objection  and  exception  to  such  reference  is 
also  a  part  of  the  record  without  a  bill  of  exceptions.  lb, 

14.  Same,—Beferenee.—  Wi'iUen  Cmueni  o/  Pbrti«.— Under  IRS.  1876,  p. 
629,  et  sea, J  the  written  consent  of  the  parties  to  a  reference  to  a  master 
commissioner  is  not  required,  as  in  case  of  a  reference  to  a  referee 
under  section  349,  2  R.  8.  1876,  p.  178.  lb, 

15.  Evidence  — RehuUing. — Evidence  which  controverts  that  of  the  defend- 
ant as  to  particular  facts  is  proper  in  rebuttal,  though  the  same  evi- 
dence would  also  have  been  proper  as  part  of  the  plaintiff's  original 
case.  Bedford,  etc.,  R.  R,  Co,  v.  RainboU,  561 

16.  Bad  AnaiMxr, — Overruling  Demurrer, — Harmleaa  Error, — Evidenee, — The 
overruling  of  a  demurrisr  to  a  bad  paragraph  of  answer  is  a  harmless 
error,  when  the  evidence  is  in  the  record  and  shows  clearly  and  con- 
clusively that  the  error  did  not  affeiCt  the  substantial  rights  of  the 

Elaintifif,  and  that  qot withstanding  such  error  "  the  merits  of  the  catise 
ave  been  fairly  tried  and  determined  in  the  court  below." 

Coopa-  V.  Jackftan^  666 

17.  Harmless  Error, — Pleading. — Error  in  sustaining  a  demurrer  to  a  para- 
graph of  answer  to  one  of  several  paragraphs  of  complaint  is  harm- 
less, if  the  same  issue  was  made  upon  anotner  paragraph  of  the  com- 
plaint, and  upon  trial  was  found  against  the  defendant 

Langsdale  v.  Woollen^  675 

18.  Same. — It  is  harmless  error  to  sustain  a  demurrer  to  a  paragraph  of 
answer,  all  the  averments  of  which  are  provable  under  another  ifisiie 
made  by  the  pleadings.  lb. 

19.  Same. — RuU  of  Courts  Enforcemeni  of, — Where  a  rule  of  court  forbidding 
the  removal  of  papers  from  the  files  has  been  violated  by  an  attorney 
in  the  cause,  as  to  depositions,  the  court  may  strike  out  nis  motion  to 
suppress  parts  thereof.  lb, 

20.  Same. — Amendment  of  Pleading, — DiaereHon, —The  trial  court  has  much 
discretion  in  the  matter  of  amending  pleadings,  and  this  is  not  abused 
by  refusing  an  immaterial  amendment  lb. 

21 .  Competency  cf  TTi^iess. — Evidence, — Harmless  Error, — If  a  witness  be  com- 
petent as  to  any  matter  in  issue,  there  is  no  available  error  in  over- 
ruling a  ^neral  objection  **  that  he  is  incompetent,"  and  in  any  event, 
if  he  testify  only  to  matters  which  are  established  by  other  evidence 
without  conflict,  the  error,  if  any,  is  harmless.      Forlnng  v.  Weber^  588 

22.  Recalling  Witness. — No  error  is  committed  in  refusing  to  allow  a  party 
to  recall  a  witness  to  testify  to  a  matter  to  which  he  has  already  testi- 
fied. Morehouse  v.  Heath,  609 

23.  Same, — Argument  cf  Counsel, —  Witness. — Emdenee, — The  statement  of  the 
counsel  in  the  closing  argument,  that  a  witness  was  not  disinterested, 
is  not  beyond  the  scope  of  a  legitimate  discussion,  and  where  a  paper, 
the  contents  of  which  were  not  read,  was  admitted  to  have  been  deliy- 
ered  to  the  plaintiff  as  containing  a  statement  of  the  amount  of  taxes 
due  upon  the  land,  a  statement  in  the  closing  argument  that  such  m- 
per  had  been  delivered  was  not  improper.  76. 
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PRESUMPTION. 
See  Highway  ;  Bailboad,  14, 17 ;  Tkubt  and  Tbusteel 
PRINCIPAL  AND  AGENT. 
See  Dekd,  4 ;  Married  Woman,  3,  4 ;  Raiuioad,  12. 
PRINCIPAL  AND  SURETY. 
See  Appeal  Bond  ;  County  Auditor  ;  County  Treasurer  ;  Judgment,  2. 
Subrogation.  —  Pleading, — Denial,  —  Set-Off.  —  Harmku  Error. — Suit  by  a 
soretj  against  his  three  principals,  alleging  that  he  had  with  them, 
and  as  their  sarety,  executed  a  note  which  he  had  been  compelled 
to  paj ;  that  one  of  the  principals  had  assicped  to  the  creditor  a 
decree  of  foreclosure  as  collateral  security  for  the  same  debt,  re> 
ceiving  from  the  creditor  a  written  agreement  showing  the  purpose 
of  the  assignment,  Which  agreement  had  been  assigned  to  the  plaintiff. 
Prayer  for  pergonal  judgment,  and  to  be  subrogated  to  the  rights  both 
of  the  plaintiff  in  the  decree  and  of  the  bank  therein.    Answer  by 
two  of  tne  three  principals:     1.  General  denial.    2.  That  the  assign- 
ment to  the  plaintiff  of  the  written  agreement  was  without  consid- 
eration.   5.  Tnat  the  principal  debtors  had  delivered  to  the  plaintiff 
a  great  and  sufficient  amount  of  property  to  enable  the  plaintiff  to  pay 
this  debt  and  other  debts  of  theirs  which  he  agreed  to  pay,  all  whicn 
he  refused  to  pay,  but  converted  the  property  to  his  own  use.    6.  An 
indebtedness  of  the  plaintiff  to  these  two  defendants,  as  a  set-off. 
Held,  that  the  second  defence  was  bad  as  an  answer  to  the  whole  complaint^ 

because  it  answered  only  a  part. 
Held,  also,  that  the  matter  alleged  in  the  fifth  was  admissible  under  the 
general  denial,  as  tending  to  show  that  the  plaintiff  was  not  surety 
but  principal  debtor,  and  therefore  it  was  a  harmless  error  to  hold  it 
bad  on  demurrer. 
Heidi  also,  that  the  sixth  (set-off)  was  bad  for  want  of  mutuality,  inas- 
much as  one  of  the  principal  debtors,  a  defendant,  was  not  shown 
to  have  any  interest  in  the  demand  pleaded  as  a  set  off. 

Pint  NaiH  BL  v.  Nugen,  160 
PROMISSORY  NOTE. 
See  Principal  and  Surety  ;  Vendor's  Lien,  5. 

1.  Judgment — Joint  and  Several  Oontntet. —  Merger. — A  judgment  against 
one  of  several  makers  of  a  joint  and  several  note  does  not  merge  the 
note  or  work  the  release  of  the  other  makers.  QUeR  v.  Oanarg,  116 

2.  ConBidaviion,  —  Evidence. — The  consideration  and  terms  upon  which  a 
note  was  given  and  accepted,  whether  to  satisfy  a  debt  or  as  evidence 
of  it,  may  be  shown  by  parol.  First  Na£l  E'k  v.  Nugen,  160 

3.  Pieadifng. — Exhilnt. — Defect  not  Oared  by  Verdict. — Where  a  complaint 
on  a  promissory  note  does  not  set  out  such  note,  nor  aver  that  a  copv 
is  filed  with  the  pleading,  it  is  bad  on  demurrer,  and  if  objection  la 
made  by  demurrer,  the  defect  is  not  cured  by  verdict. 

Rairden  v.  Winatandley,  000 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  4, 14. 
Cvrmit  Court. — Power  to  Appoint  Attorneys  to  Assist  ProseetUing  Attorney, — 
Liability  of  County. — The  circuit  court  has  inherent  discretionary  power 
to  appoint  attorneys  to  assist  the  prosecuting  att^>mey  in  criminal 
causes,  and  to  allow  compensation,  payable  out  of  the  county  treas- 
ury, nor  will  its  action  be  reviewed  save  in  cases  where  a  cleaV  abuse 
of  discretion  appears.  TSill  v.  SlaU,  ex  reL.  2SS 

PUBLIC  POLICY. 

See  County  Auditor. 
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» 

PUBLIC  BEOORD. 

See  EviPENCE,  1,  2. 

QUIETING  TITLE. 

See  Pbauduuent  CJoNVEYANCE,  1, 2;  Infant,  2,3;  Mabried  Woman,  2; 

New  Trial,  3  to  6;  Pabtition,  1,  2;  Tazes^  11.      ^ 

1.  Orou  ComplaxnL--'  Verified  Awewer  Denying  Exeeution  of  Deed.— Burden  of 
lasw, — Where,  in  an  action  to  quiet  the  title  to  real  estate,  the  defend- 
ant, by  way  of  cross  complaint,  asserts  that  he  is  the  owner  of  such 
real  estate,  and  that  the  plaintiff 's  claim  thereto  is  unfounded  and  a 

^cloud  upon  his  title,  which  he  asks  to  have  quieted,'  and  the  plaintif) 
answers  such  cross  complaint,  denying  under  oath  the  execution  of 
the  deed  under  which  the  cross  complainant  claims  to  derive  title,  and 
the  record  shows  that  the  issue  thus  joined  was  the  issue  tried  below, 
the  burden  of  such  issue  rests  upon  the  cross  complainant,  without 
shifting  or  change,  throughout  the  trial.  .  FttMgerald  v.  Goff,  28 

2.  Same^-'Betmisita  </  Deed.— Indnuiitm,— In  section  2919,  R.  S.  1881,  it 
is  provideo  that  the  conveyance  of  real  estate  "  shall  be,  by  deed  in  writ- 
ing, subscribed,  sealed,  and  d  uly  acknowledged  by  the  grantor  or  his  at-  ' 
torney."  An  instruction,  substantially  in  the  language  of  the  statute, 
is  not  an  available  error,  where  the  controversy  in  relation  to  the  exe- 
cution of  the  deed  is  not  between  the  grantor  and  the  grantee,  or  one 

<>  having  actual  notice  of  such  deed.  /6. 

3.  Same. — ildbtoie^ec^maU.— Where  one  of  the  controverted  questions  on 
the  trial  of  a  cause  is  in  relation  to  the  acknowledgment  of  a  deed,  an 
instruction  as  to  how  and  by  whom  an  acknowledgment  may  be  taken 
is  not  erroneous.  lb. 

4.  ConvokLint, — Deneriptim.  of  LandB. — A  complaint  to  qu  iet  title,  describing 
the  land  thus,  "commencing  at  the  northeast  corner  of  section''  (giv- 
ing number,  town,  and  range),  "thence  south  about  100  rods  to  a  stone 
established  by  the  county  surveyor,  thence  west  24  rods,  thence  south 
4  rods,  thence  west  56  rods  to  middle  dividing  line  of  north-east  quarter 
of  said  section,  thence  north  on  said  line  to  the  north  line  of  said  sec- 
tion* thence  east  to  the  place  of  beginning,"  gives  a  de6nite  descrip- 
tion. PUehei'  V.  Dove,  1/5 

6.  Same, — Deed, — Emdence,— EetoppeL — A  deed  of  lands  describing  the  first 
line  as  running  from  the  same  initial  point  "south  one  hundred 
rods,"  and  otherwise  corresponding  with  the  complaint,  shows  no  title 
beyond  the  distance  of  100  rods;  but  if  the  stone  mentioned  in  the 
complaint  be  still  farther  south,  and  the  plaintiffs,  ignorant  of  the 
matter,  have  been  induced  to  purchase,  by  a  device  of  the  defendant 
who  had  knowledge,  relying  upon  his  representations  thnt  the  first 
line  of  the  tract  extended  south  to  the  stone,  the  latter  will  be  estopped 
in  equity  to  dispute  the  fact.  /  h. 

6.  Same, — In  such  case  parol  evidence  is  admissible  to  establish  the  facts 
which  create  an  estoppel.  Jb. 

7.  Same.— Real  Eetaie,— Title. — Acquintion  by  EUoppeL— Title  to  land  may 
be  acquired  by  an  estoppel  in  pais.  Ih. 

8.  Trial  by  Jury. — In  a  siiit  to  quiet  title  under  the  statute,  trial  by  jury 
must  he  had  if  demanded,  tne  action  being  a  creature  of  the  statute 
and  not  existing  prior  to  June  18th,  1862.  Trittipo  v.  Morgan,  209 

9.  Same,—  WiU, — Where  a  will  is  a  link  in  a  chain  of  title  in  question,  it 
is  admissible  in  evidence  in  support  of  such  title.  lb. 

10.  Po«8e88ion. — Complaini. — Dcwuind.— Under  section  1070,  R.  S.  1881,  any 
person  claiming  title  to  real  property,  "  either  in  or  out  of  possession," 
may  bring  an  action  to  quiet  such  title;  and,  therefore,  it  is  not  neces- 
sary to  allege  in  the  complaint,  in  such  action,  either  that  the  plaintiff 
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is  entitled  to  the  possession,  or  lias  demanded  possession,  before  the 
commencement  of  the  suit.  McCaslln  v.  StaUy  ex  reL,  4^ 

11.  (Jomplaini.  -A  complaint  to  quiet  title,  alleging?  that  the  defendant  who 
was  once  seized  of  the  land  gives  out  in  public  speeches  falsely,  that 
her  conveyance  thereof  was  made  when  she  was  an  infant,  and  that  she 
was  still  the  owner,  whereby  the  plaintiff's  title  was  clouded,  is  good 
on  demurrer.  Sims  v.  Smith,  4^9 

RAILROAD. 

1.  KiUing  Stock, — GompUtirU. — In  an  action,  under  the  statute,  against  a 
railroad  company,  for  killing  stock,  the  want  of  a  formal  averment  in 
the  complaint,  that  the  plaintiff  was  damaged  by  the  killing  of  his 
cattle,  will  be  unavailing  for  any  purpose  after  yerdict. 

Louigville,  ete,y  K  W.  Co.  v.  Peek,  68 

2.  St.rM.-^Damage6, — Evidence, — Upon  the  question  of  damages,  it  is 
proper  to. allow  witnesses  to  testify  as  to  the  value  of  animals  before 
and  after  the  injury.  J6. 

3.  KU&ng  Stock, — Fencing, — Highway. — Where  cattle  enter  upon  the  track 
of  a  railroad  at  a  highway,  at  a  place  where  it  is  the  duty  of  the  com- 

ftany  to  maintain  a  fence,  and   are  killed  or  injured,  the  company  ia 
iable  if  there  was  no  secure  fence. 

/•>.  Wayne,  etc,  R.  R,  Co.  v.  Herholdj  91 

4.  Sime, — If  the  place  is  one  that  can  not  be  fenced  without  interfering 
with  the  business  of  the  company  in  the  discharge  of  its  duty' to  the 
public,  or  is  one  which  can  not  be  fenced  without  interfering  with  the 
use  of  a  highway,  or  where  a  fence  would  endanger  the  safety  of  em- 
ployees in  the  management  and  running  of  its  locomotiyes  and  trains, 
tlie  company  is  not  required  to  fence.  lb. 

6.  Same. — Oatile-Qucu'dii, — Where  cattle  guards  are  necessary  to  prevent 
animals  from  entering  upon  the  track  from  a  highway,  and  fences  can 
not  be  maintained,  it  is  the  duty  of  the  company  to  maintain  proper 
cattle-guards,  provided  it  does  not  interfere  with  the  duty  the  com- 
pany owes  to  the  public  and  the  safety  of  its  employees.  lb, 

6.  Same, — Burden  (^  JProof. —In  an  action  for  damages  for  stock  killed, 
the  burden  of  showing  that  the  place  is  one  which  can  not  be  fenced, 
under  the  above  conditions,  is  upon  the  railroad  company.  lb, 

7.  Sime.— Liability, — Where,  at  a  highway  crossing,  cattle-guards  are 
placed  sixty  feet  from  the  boundary  of  the  highway,  and  it  is  not 
shown  by  the  railroad  company  that  the  guards,  if  placed  at  the  boun- 
dary of  the  highway,  would  interfere  with  the  use  of  the  highway  or 
endanger  the  safety  of  persons  operating  or  managing  the  trains,  or 
would  obstruct  the  transaction  of  the  company's  business,  or  the  dis- 
charge of  its  duty  to  the  public,  it  is  liable  under  the  statute  for  ani- 
mals killed  by  its  engines  or  cars,  and  which  entered  upon  its  track 
from  the  unfenced  space  between  the  highway  and  the  cattle-guards. 
That  it  would  be  difficult  or  expensive  to  enclose  is  no  excuse.        lb, 

8.  Fencing. — If  the  circumstances  are  such  as  to  justify  a  failure  to  fence 
one  side  of  a  railroad  track,  none  is  required  on  the  other  side,  as 
where  on  one  side  freight  is  loaded  and  discharged,  and  there  is  a  saw- 
mill and  grain  elevator  from  which  lumber  and  grain  are  laden  on 
the  cars  for  shipment.  Wabanh,  etc,,  R,  W,  Co,  v.  Nice,  152 

9.  Same, — Killing  Stock,*— Contributory  Negligence. — One  who  yolnntarily 
permits  his  cattle  to  run  at  large  near  a  railroad,  where  it  is  not  re- 
quired to  be  fenced,  is  guilty  of  contributory  negligence,  if  the  cat- 
tle stray  upon  the  track  and  are  killed  by  the  pegligent  management 
of  a  train  of  cars  passing  upon  the  railroad,  and  he  can  not  recover,  lb, 

10.   Negligence, — Pleading, — A  complaint  against  a  railroad  company  for 
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killing  cattle  upon  a  highway  crossing,  hy  reason  of  negligent  failure 
to  sound  the  whistle  and  rin^  the  belli  as  the  statute  requires,  with- 
out any  negligence  of  the  plaintiff,  is  good. 

Oineinnaii,  eU.,  E,  W.  Co,  v.  hUtzhauer^  4S6 

11.  Same, — Negligenee  (^  Flaintiff. — CuttU  at  Large. — Where,  in  such  case,  it 
appears  by  evidence  that  the  plaintifiTs  cattle  were  running  at  large, 
and  it  is  not  shown  that  there  was  an  order  of  the  county  board  allowing 
cattle  to  run  at  large,  a  verdict  for  the  plaintifl'  will  be  set  aside.    Jb, 

12.  PrincvpdL  and  Agent, — LmbUiUi  for  Ads  c^  AgenL — Torts. — Where  a 
railroad  company  employs  an  agent  to  detect,  arrest  und  prosecute 
persons  who  unlawfully  obstruct  lis  truck,  and  the  agent,  acting  in 
the  scope  of  his  employment,  arrests  an  innocent  person,  the  railroad 
company  is  liable  therefor.         Evatufviliey  etCf  It.  U,  Co,  v.  McKee^  61'J 

13.  Negligence, — De/eetive  Bridqe. — Pleading, — In  a  suit  against  a  railroad 
company  for  injury  resulting  from  its  negligence,  an  express  aver- 
ment that  the  plaintifi'  was  guilty  of  no  contributory  negligence  is 
not  necessary,  ii  that  fact  otherwise  appears,  e.  ^.,  as  where  it  is  aver- 
red that  while  the  plaintiff,  being  a  passenger,  was  seated  in  the  de- 
fendant's coach,  the  coach,  by  reason  of  the  defendant's  'negligence,r 
broke  through  a  bridge,  whereby,  etc 

Bedfordy  etc.,  R  R  Co.  v.  Bainbolt,  551 

14.  Same. — Care  Required  to  Protect  Passengers, — Preavmption. — Evidence. — 
Proof  that  a  railroad  passenger  was  injured  by  the  train  breaking 
through  a  bridge  raised  a  presumption  of  negligence  by  the  carrier, 
which  may  be  rebutted  by  proof.  The  slightest  negli^nce  in  such 
case  imposes  liability,  the  care  required  being  the  greatest  that  is 
practicaole  in  keeping  the  machinery  and  bridges  in  safe  condition, 
consistent  with  what  are  the  known  means  of  attaining  that  end.  lb. 

15.  Same. — InstrueHon. — In  the  absence  of  proof  that  the  safety  of  a  prop- 
erly constructed  railroad  bridge  may  dei)end  upon  the  soundness  of  a 
.single  iron  rod,  the  jury  should  not  be  instructed  that  if  the  bridge 
broke  down  because  of  a  defect  in  such  single  rod,  which  was  not 
discoverable,  and  the  injury  resulted  therefrom,  there  could  be  no  re- 
covery. Ih, 

16.  Appropriation  of  Land, — Description. — Amendment, — Under  section  3909, 
R.  S.  1881,  the  court  has  power,  during  the  pendency  of  a  proceeding 
by  a  railroad  company  to  condemn  land  for  the  right  oi  way  of  its 
road,  to  permit  the  plaintiff  to  amend  the  description  of  the  land  so 
condemned,  as  set  forth  in  the  article  of  appropriation  and  in  the 
proceedings  thereunder.  Hunt  v.  The  New  lorkj  etc,,  R  W,  Co.,  593 

17.  Same, — Supreme  Court, — Presumption, — Damages, — In  such  case  t^he  Su- 
fireme  Court  will  presume,  in  tne  ahaence  of  the  evidence  adduced  at 
the  trial,  that  if  the  quantity  of  land  appropriated  was  augmented,  or 
the,  damages  of  the  owner  were  increased,  by  means  of  such  amend- 
ment, these  facts  were  considered  by  the  jury  in  making  their  assess- 
ment, lb, 

REAL  ESTATE. 

See  Appeal  Bond,  1 ;  City,  2  to  5;  Deed;  Divobce,  3;  Drainage,  2; 
Ejectment;  Fraudulent  Conveyance;  Judgment,  3,  4;  Married 
Woman;  Mortgage;  Partition  ;  Quieting  Title ;  Railroad,  16 ; 
Receiver,  2:  Subrogation;  Taxes;  Vendor  and  Vendee;  Ven- 
dor's Lien;  Wills,  1. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Appeal  Bond  ;  Deed,  5 ;  Ejectment. 

RECEIVER. 

See  Time. 
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1.  Notigage."~Foi'edo8are.-~ Practice. — In  a  sait  to  foreclose  a  mortgage,  a 
receiver  is  appointed  on  motion  or  petition  therefor,  and  on  such  ap- 
plication the  complaint  can  not  be  questioned  hj  demurrer  or  other- 
wise. The  application  may  be  heara  on  affidavits  or  oral  testimony, 
and  much  in  the  discretion  of  the  court,  and  an  exception  to  grants 
ing  or  refusing  the  motion  saves  the  question  for  appeal ;  and  errone- 
ous statements  in  such  affidavits  may  be  corrected  by  additional  affi- 
daviU.  Hunk  v.  ifureA,  500 

2.  Same.—SUUute  Condrued.— The  statute,  R.  S.  1881.  section  1222,  war- 
rants the  appointment  of  a  receiver  in  a  suit  to  foreclose  a  mortgage, 
without  reference  to  the  solvency  of  the  mortgagor,  when  it  appears 

,  that  tiie  mortgaged  property  is  not  sufficient  to  satisfy  the  debt,  and 
he  may  be  authorized  to  take  possession  of  the  land  and  crops  grow- 
ing thereon,  though  the  mortgagor  be  at  the  time  in  possession.      76. 

RECORD. 

See  Agreed  Case;  Attachment;  Evidence,  1,  2;  Partition,  6,  8,  9; 

Practice,  13;  School  Superintendent,  2;  Supreme  Court,  2,4,5. 

REDEMPTION. 
See  Judgment,  1. 

REFEREE. 

See  Practice,  14. 

RELATIONSHIP. 

See  City,  6,  7. 

RELEASE. 

See  Judgment,  2;  Promissory  Note,  1. 

RENT. 

See  Appeal  Bond. 

REPEAL  OF  STATUTE. 

See  Drainage,  3. 

REPLEVIN. 

1.  Parties. — Pleading, — In  replevin  parties  can  not,  with  any  propriety,  be 
made  defendants  merely  oecause  they  claim  "  some  interest "  in  the 
property  in  controversy,  but  have  none,  and  a  eeneral  denial  by  such 
defendants  makes  no  issue  to  try.  Van  Gorder  ▼.  Smith,  4^4 

2.  Judament — Where  there  is  no  judgment  for  the  return  of  the  property 
replevied,  there  can  be  no  judgment  for  its  value.  Foslar  v.  Brmgham,  605 

3.  PaHies, — Suit  on  Heplevin  Bond, —  Waiver, — Where  a  replevin  bond  is 
executed  to  a  sheriff  and  execution  plaintiff  jointly,  and  an  action 
thereon  is  subseqiiently  brought  bv  the  execution  plaintiff  alone,  the 
defect  of  plaintiffs  will  be  waived  by  the  failure  of  defendant^  to  de- 
mur therefor.  IIk 

RES  ADJUDICATA. 
See  Judgment,  4,  6 ;  Partition,  7 ;  Vendor's  Lien,  4. 

RES  GESTiE. 

See  Criminal  Law,  2;  Vendor  and  Vendee,  9, 12. 

RULE  OF  COURT. 

See  Practice,  19 ;  Supreme  Court,  14. 

SALE. 

See  Bailment;  Execution,  3,  4;  Intoxicating  Liquor;  Mortoaos,  2; 

Partition,  4  to  9 ,  Taxes  ;  Vendor  and  Vendee,  7. 
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BiU  (/  Saie, — AssignrnetU  for  Benefit  of  Creditors,  —  Frocad, — A  writing,  by 
which  an  insolvent  merchant  transfers  his  entire  stock  in  trade  and 
notes  and  accounts  to  a  creditor,  providing  that  when  turned  into 
money  any  proceeds  beyond  satisfying  the  creditor  shall  be  paid  to 
the  merchant,  is  not  an  assignment  under  the  statute,  but  is  a  bilbof 
sale,  and  is  not  fraudulent  in  law.  Dessar  v.  Fields  548 

SCHOOL  FUND. 

See  County  Auditob. 

SCHOOL  SUPERINTENDENT. 

1.  Oofimty  School  SuDerirUenderU. — Term  of  Office, — A  county  superintend- 
ent of  public  schools,  properly  elected  and  qualified,  will  hold  the 
office  until  his  successor  is  elected  and  qualified. 

State,  ex  reL,  v.  Sutton^  SOO 

2.  SamR,  —  Iteoord  (^  Eleetion.  —  Evidence,  —  The  record  of  such  election, 
made  by  the  county  auditor,  is  prima  fouAe  correct,  and  is  prima  fode 
evidence  of  such  election.  Ih, 

8.  Sam/e, — JEZec^ion. — BaUoU,—Te8imony  <^  Trustees, — When  the  township 
trustees  agree  that  the  election  of  such  superintendent  shall  be  by  se- 
cret ballot,  the  election  will  be  determined  by  the  ballots  actually 
cast,  and  in  a  suit  regarding  the  validity  of  such  an  election  the  ballots 
are  the  best  evidence,  but  when  they  have  been  lost,  it  is  proper  for 
the  jury  to  consider  the  testimony  of  the  trustees  who  cast  the  ballots, 
and  of  those  who  pounted  them  and  announced  the  result.  lb, 

4.  Same. — Instructions, — The  court  should  not  charge,  as  a  matter  of  law, 
that  the  testimony  of  tlie  trustees  casting  the  ballots  is  the  best  evi- 
dence, in  the  absence  of  the  ballots.  lb. 

b.  Same,—  Trustees,  —  Ac^ieseenee  in  AnnouTieemnU  —  Where  the  trustees 
agreed  that  the  election  should  be  by  ballot,  adhered  to  that  mode 
thronghout,  and  at  the  time  the  result  was  announced  supposed  the 
result  was  correctly  announced,  it  was  error  to  charge  the  jury  that  if 
the  trustees  adjourned  without  objection,  an  acquiescence  in  the  result 
might  be  inferred,  and  that  such  an  acquiescence  would  amount  to  an 
election.  lb, 

SEIZIN. 

See  Deed,  6. 

SELF-DEFENCE. 
See  CBIMINA.L  Law,  20  to  22. 

SET-OFF. 
See  Principal  and  Surety. 

SHELLEY'S  CASE. 
See  Wills,  1,  5. 

SHERIFF. 
See  Execution,  3,  4;  Parties;  Partnership,  2. 

SHERIFFS  SALE. 

See  Execution  ;  Judgment,  3;  Mortqaqe,  2;  Partition,  7. 

SIGNATURE. 

See  PRAcncE,  1. 

SPECIAL  FINDING. 

See  City,  10;  Nbolioencb,  2;  New  Trial,  2;  Partition,  7 ;  Practice, 

2,  7, 10 ;  Supreme  Court,  16. 
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1.  ExceptionB. — PracUce, — Where  the  court  finds  the  facts  specially  and 
states  conclusions  of  law  thereon,  exceptions  to  the  latter,  not  taken 
until  after  a  motion  for  a  new  trial  has  been  made  and  overruled, 
come  too  late  to  present  any  question.  Smith  v.  McKean^  101 

2.  Same, — Modification  of  JvdgmerU. — In  such  case,  a  motion  to  modify 
the  judgment  so  that  it  would  be  inconsistent  with  the  conclusions 
of  law  should  be  overruled.  Ih. 

3.  Projctice. — Conclusions  of  Law, — Exceptions, — Where  the  court,  at  the  re- 
quest of  one  or  more  of  the  parties,  makes  a  special  finding  of  the 
facts  and  states  thereon  its  conclusions  of  law,  and  the  party  object- 
ing thereto  luerely  saves  an  exception  to  the  conclusions  of  law,  and 
does  not  move  either  for  a  new  trial  or  for  a  venire  de  novo,  on  appeal 
he  admits  that  the  facts  are  fully  and  correctly  found,  and  the  error, 
if  any,  is  predicated  solely  upon  the  court's  applicatioxiT  of  the  law  to 
the  facts  so  found.  Schindler  v.  Westover,  S95 

4.  The  court  must  make  a  special  findingof  the  facts  with  its  conclusions 
of  law  thereon  when  properly  requested;  but  such  reauest  must  be 
shown  by  an  order  book  entry,  by  oill  of  exceptions  or  by  the  finding- 
itself.  Smith  y.  Uhier,  140 

SPECIAL  VERDICT. 

See  Verdict,  1. 

STATE'S  REAL  ESTATE. 

See  Ejectment,  2 ;  Taxes,  10. 

STATUTE  CONSTRUED. 

See  Appeal  Bond  ;  Courts,  3 ;  Mortgage,  7 ;  Receiver,  2 ;  Taxes,  9. 

STATUTE  OF  FRAUDS. 

See  Marriaoe;  Trust  and  Trustee. 

1.  Refusal  to  Reduce  Contract  to  Writing.— The  statute  of  frauds  can  not  be 
used  to  cover  the  perpetration  of  a  fraud,  but  the  simple  refusal  of  a 
party  to  have  the  contract  reduced  to  writing  is  not  such  a  fraud  as 
takes  it  out  of  the  statute.  Caylor  ▼.  i2be,  / 

2.  Same. — Pleading, — The  facts  constituting  fraud  must  be  pleaded.    /6, 

STATUTE  OF  LIMITATIONS. 
See  Trust  and  Trustee. 
Agreement. ^Where  a  life  insurance  policy  is  taken  by  a  husband  upon  his 
life,  payable  to  his  wife  or  her  assigns,  and  she  assigns  it  to  secure  a 
debt  of  the  husband,  upon  agreement  that  no  proceedinas  shall  be 
taken  to  enforce  collection  thereof  during  the  husband's  life,  the  stat- 
ute of  limitations  does  not  commence  to  run  against  the  debt  so  se- 
cured from  the  assignment,  until  his  death. 

Damron  v.  Penn,  etc,  Ins,  Co.,  47S 

STATUTES. 
See  Drainage,  3. 

STREET. 
See  City,  1,  6  to  10. 
SUBROGATION. 
See  Mortgage,  2,  9;  Principal  and  Surety. 
Satisfied  Mortgage. — Purchaser  for  Value  of  Judamenl, — Equal  Equities. — The 
equity  of  the  purchaser  for  value  of  a  judgment,  which  is  a  lien  upon 
certain  real  estate,  is  at  least  equal  to  the  equitable  claim  of  the  owner 
of  such  real  estate  to  be  subrogated  to  the  rights  of  the  mortgagee  in 
a  mortgage  thereon,  which  had  been  paid  off  and  satisfied,  and  of  which 
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the  purchaser  of  the  judgment  had  no  actual  knowled^,  and  wh^re 
the  equities  are  equal  the  law  must  prevail.  RtUer  v.  Coelj  80 

SUNDAY. 

See  Intoxicatuto  Liquob,  1. 

SUPREME  COURT. 
See  Agreed  Case;  Abbionment  of  Error;  Criminal  Law,  7, 10  to  13; 
Fraudulent  Conveyance,  8 ;  Instructions  to  Jury,  1,  4,  8,  9 ; 
Jury;  Mechanic's  Lien;   Practice,  1  to  8, 10, 16;  Railroad,  17; 
W1TNSB8,  8. 

1.  WUnesa. —  Weighi  cf  Evidence, — The  weight  of  evidence  and  the  credi- 
bility of  witnesses  are  questions  for  the  jury  and, the  trial  court,  and 
the  supreme  Court  will  not  reverse  a  judgment  on  either  of  these 
grounds.  FiiMgenUd  v.  G'o/,  US 

2.  Emdenee, — WilneeB, — Record. — JSzeepeum.— An  exception  to  the  ruling  of 
the  trial  court,  in  refusing  to  permit  a  party  to  put  a  question  to  his 
own  witness,  presents  no  (question  in  the  Supreme  Court  unless  the 
record  shows  the  evidence  intended  to  be  elicited,  and  that  the  court 

'  was  informed  thereof.  Baiter  v.  IndioTiapoliSj  66 

3.  EMenM.—  Weiqht, —  Vredihiiiiy. — The  Supreme  Court  will  not  weigh 
conflicting  evidence,  nor  determine  as  to  the  credibility  of  witnesses. 

Gilee  v.  Ccmary,  116 

4.  Pradiee, — Recertal  of  Judgment, — Where  the  judgment  below  rests  upon 
a  complaint  of  two  or  more  paragraphs,  to  one  of  which  the  trial  court 
has  erroneously  overruled  a  demurrer  for  the  w&nt  of  sufficient  facts, 
and  the  record  does  not  affirmatively  show  that  such  judgment  rests 
exclusively  upon  the  good  paragraph  or  paragraphs,  it  will  be  re- 
versed by  the  Supreme  Court  Loganaport  v.  La  RoeCy  117 

5.  Practice, — Record, — Biil  (/  Exceptume, — Without  a  bill  of  exceptions,  or 
order  of  court,  to  bring  the  necessary  papers  upon  the  recora,  motions 
in  the  court  below  to  strike  out  pleadings  and  papers,  or  to  separate 
causes  ol  action,  can  not  be  considered  by  the  Supreme  Court. 

Famacht  v.  German,  etc,  Ae^n,  13S 

6.  Evidence. — Bill  of  /SStegpftoiM.— Where  it  is  apparent  upon  the  face  of  a 
bill  of  exceptions,  that  all  the  evidence  is  not  in  it,  a  statement  that 
it  does  contain  all  is  of  no  avail.  Jb. 

7.  Same. — New  Trial. — Where  it  was  assigned  as  cause  for  a  new  trial, 
that  a  witness' was  allowed  to  testify  as  to  **  usages  and  customs"  of  an 
association ;  also,  that  evidence  of  amendments  to  its  constitution  and 
by-laws  was  admitted,  and  no  such  amendments  appear  as  evidence 
in  the  bill  of  exceptions,  nor  any  evidence  of  "  usa^s  and  customs," 
but  only  of  facts  from  which  an  inference  might  or  might  not  be  drawn 
as  to  such  usages,  no  question  is  presented  to  the  Supreme  Court  con- 
cerning the  matter.  Jb. 

8.  Bill  of  Exceptions, — Evidence.— To  present  for  review  the  admission  of 
evidence  objected  to,  it  is  not  necessary  that  the  bill  of  exceptions 
shall  contain  all  the  evidence  given  upon  the  trial. 

Hedrick  v.  D.  M.  (kbome  A  Co.,  I4S 

9.  Practice.— JudffmenL—Exeeption8.—BiU  of  Exceptions.— Without  a  bill  of 
exceptions  showing  specific  objections,  an  exception  to  the  form  or  sub- 
stance of  a  judgment  presents  no  question  in  the  Supreme  Court 

Penn.  Co.  v.  Niblack,  m 
10.   Excessive  Damages. — ^The  Supreme  Court  will  not  reverse  for  excessive 
damages  given  by  genera Werdict,  nor  for  erroneous  instructions  con- 
cerning the  subject  of  damages  and  inducing  the  excess,  if  in  answer 
to  interrogatories  the  jury  has  found  all  the  facts,  so  that  the  proper 
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damages  can  be  computed,  but  will  affirm  on  condition  that  the  ap- 
pellee remit  the  excess.  Rogers  v.  Slater  ex  reL,  218 

11.  Weight  of  JB^ridenoe.— Whether  a  cause  be  at  law  or  in  equity,  th^u- 
preme  Court  will  not  reverse  on  the  weight  of  the  eyidence. 

SUOa^  ex  tW.,  V.  WoJB»m^  B61 ;  MxLUr  v.  EvanscUU  NatH  Bank,  272 

12.  Motion  to  Tax  CotU. — BUlof  Exceptions, — Pradiee, — Where  the  grounds  of 
a  motion  to  tax  costs,  and  the  exception  to  a  ruling  thereon,  are 
not  shown  by  a  bill  of  exceptions,  no  question  is  before  the  Supreme 
Court  in  relation  to  the  ruling.  Gailimore  ▼.  Blanhenshtpf  SIMJ 

13.  Same, —  Weight  cf  Evidence. — If  the  evidence  is  conflicting,  the  Supreme 
Court  will  not  undertake  to  determine  the  preponderance.  lb, 

14.  Certiorari. — Notice, — I^uctiee. — A  motion  in  the  Supreme  Court  for  a 
certiorari,  after  submission,  will  be  heard  after  ten  days'  notice  un- 
der rule  37,  though  the  notice  specify  an  earlier  day. 

Durbin  v.  Haines,  4^S 

15.  PraOict.^  Weight  of  -Rrufcnce.— The  SupremeCourt  will  not  disturb  the 
finding  nor  reverse  the  judgment  of  the  trial  court  on  the  weight  of 
evidence.  Lord  v.  Wiltn,  4^1 

16.  Harmless  Error. — Where  the  facts  are  specially  found  by  the  trial 
court,  and  no  objection  is  made  to  the  finding,  and  it  appears  that, 
upon  the  facts  so  found,  the  judgment  is  clearly  right,  such  judgment 
will  not  be  reversed  for  intermediate  errors.      Foster  v.  Brvigkamf  506 

SWAMP  LAND. 
See  Evidence,  3. 

TAXES. 
See  CiTT,  2  to  5. 

1.  Tax  Deed,— Where  it  is  not  shown  that  the  person  bound  for  taxes  has 
no  personal  property,  a  tax  deed  will  not  convey  title. 

Pitcher  V.  Dow,  I7S 

2.  Complaint  to  Set  Aside  Sale  of  Land. — A  complaint  to  set  aside  a  sale  of 
lana  for  taxes  legally  assessed,  on  the  ground  that  the  land  was  sold 
without  being  advertised,  and  while  the  owner  had  sufficient  personal 
property  with  which  to  pay  the  taxes,  is  insufficient  upon  demurrer 
unless  it  is  also  averred  that  the  plaintiff  has  paid  the  taxes  or  offers 
to  pay  them.  Peekham  v.  MilHkan,  S52 

3.  Same, — This  rule  applies  in  controversies  between  the  land-owner  and 
the  purchaser.  *  /ft. 

4.  Same, — Priority  <f  Liens,  —  Mortgage,  —  I\urehiuer  at  Foredomire  Sak, — 
Taxes  assessed  against  the  owner  of  the  eauity  of  redemption  become 
a  lien  upon  the  land  superior  to  the  lien  of  a  prior  mortgage  given  for 
purchase-money,  and  where  such  mortgage  is  foreclosed,  and  the  land 
purchased  under  such  decree,  by  the  mortgagee,  he  takes  it  charged 
with  such  taxes.  lb, 

5.  Same, — Assessment  in  Another  than  Owner's  Name, — The  assessment  of 
taxes  upon  the  owner's  land  in  another's  name  does  not  impair  the  as- 
sessment, lb, 

G.  Same,-^ Personal  Property, — The  assessment  of  taxes  for  personal  prop- 
erty becomes  a  lien  upon  the  land  of  the  owner  in  the  county.        fb. 

7.  Same, — Misdescription  of  Land.^Lien, —  A  misdescription  of  land  as- 
sessed does  not  destroy  the  lien  of  the  State  for  taxes,  and  a  sale  of 
such  land  for  taxes  by  such  misdescription  will  transfer  the  lien  of 
the  State  to  the  purchaser.  lb. 

8.  Same,'—Pivate  Sale. — A  private  sale  of  fand  for  taxes,  after  notice  as 
required  by  the  statute,  will  transfer  the  lien  of  the  State  to  the  pur- 
chaser, lb. 
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9.  Same, — Statute  Construed. — A  purchaser  of  land  for  taxes  udder  the  act 
of  December  21st,  1872,  where  the  title  proves  invalid,  is  only  entitled 
to  a  lien  for  the  purchase-money,  and  all  subsequent  taxes  paid  by 
him,  at  the  rate  of  twenty  per  centum,  under  the  3d  and  4th  sections 
of  the  act  of  March  5th,  1883,  which  govern  such  cases.  lb. 

10.  Sale  of  State's  Land  for. — Deed. —  Void.  —  The  sale  and  conveyance  of 
land  owned  by  the  State,  for  delinquent  taxes  assessed  thereon,  are 
invalid  and  void,  because  the  State's  land  is  not  subject  to  taxation. 

,  MeCaslin  v.  State,  ex  reLy  4^S 

11.  Quieting  Title. — Sale  for  Taxes.-^Deseription. — Mistake.^  Complaint. — De- 
murrer,— Where,  in  a  suit  by  the  grantee  in  a  tax  deed  to  quiet  his 
title  to  certain  described  land  previously  sold  for  delinquent  taxes, 
the  plaintifi*  avers,  among  other  things,  that  such  land  had  been  by 
mistake  entered  upon  the  tax-duplicate  by  a  description  so  indefinite 
and  erroneous  that  the  tax  deed  conveyed  no  title  thereto,  but  that 
such  description  was  intended  to'  apply  to  and  cover  the  land  in  suit, 
his  complaint  is  sufficient  on  demurrer  to  entitle  him,  as  such  grantee, 
to  the  remedy  against  the  land  intended  to  be  taxed  and  sold,  pro; 
vided  in  section  257  of  the  act  of  December  2l8t,  1872,  for  the  assess- 
paent  and  collection  of  taxes,  1  R.  S.  1876,  p.  129.    Cooper  v.  Jojckson,  566 

12.  &iiii«. — Partial  Answer. — Merger. — Mortgage  Debt. — A  paragraph  of  an- 
swer, which  is  expressly  limited  to  a  specific  part  of  the  complaint,  is 
not  bad  on  demurrer  merely  because  it  fails  to  answer  the  whole  com- 
plaint, nor  is  there  any  such  merger  of  the  debt  secured  by  mortgage, 
in  the  decree  foreclosing  such  mortgage,  as  will  make  it  error  to  de- 
scribe such  debt  as  a  mortgage  debt,  or  as  will  invalidate  an  agree- 
ment to  assume  and  pay  the  debt  by  that  description.  Jb. 

13.  Same. — Sale  for  Taxes. — Purchase  by  Mortgagor  or  his  Gmntee. — Payment. — 
The  mortgagor  of  land,  or  his  grantee  remaining  in  possession,  owes 
a  duty  to  the  mortgagee  to  keep  down  the  taxes,  and  if  he,  unmindful 
of  his  duty,  allows  the  taxes  to  become  delinquent,  and  directly  or  in- 
directly purchases  the  land  for  such  taxes,  such  purchase  operates 
only  as  a  payment  of  such  taxes,  and  the  purchaser  acquires  no  rights 
thereby  as  against  the  mortgagee.  lb. 

TENANCY  BY  ENTIRETIES. 
See  Husband  and  Wife,  1 ;  Jctdgment,  8 ;  Mortqaoe,  3. 

TENANTS  IN  COMMON. 
See  Bailment. 

TICKETS. 
See  Elections;  School  Superintendent,  3  to  5. 
TIME. 
AppeaL — Beeeiver. — An  appeal  from  an  interlocutory  order  appointing  a 
receiver  was  perfected  Jnlv  25th,  the  order  having  been  entered  July 
16th. 
Held,  that  the  appeal  was  witliin  ten  days  as  required  bv  section  1231,  R. 
S.  1881.  Ilursh  v.  Hursh,  600 

TITLE. 
See  Bailment;  Deed,  1  to  4,  6;  Evidence,  3;  Fraudulent  Convey- 
ance, 1,  2:  Judgment,  3,  4;  Partition,  1  to  6;  Quietinq  Title; 
Taxes;  Vendor  and  Vendee,  3,  5  to  8. 

TITLE  BOND. 
See  Vendor  and  Vendee,  3. 
Vol.  99.— 41 
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TORTS. 
See  Railroad,  12 ;  TBESPAas. 

TOWNSHIP  TRUSTEE. 
See  School  Superintendent,  3  to  5. 

TRANSCRIPT. 
See  Agreed  Case,  4. 
TRESPASS. 
See  Assault  and  Battery  ;  Railroad,  12. 
Hfuband  and  Wife, — Wifi^s  Tortt.-^oitU  LiabiiUy.-^Damages,— Under  the 
law  of  this  State,  ^riot  to  September  19th,  1881,  husband  and  wife 
were  jointlj  liable  in  damages  for  the  wife's  torts,  where  it  appeared 
that  she  was  the  principal  tort-feasor  and  committed  the  trespass 
complained  of,  not  in  company,  with  nor  by  the  order  of  her  has- 
band.  MeOaOin  ▼.  /SStote,  ex  ref.,  4^ 

TRIAL. 
See  Agreed  Case  ;  City,  8 ;  Fraudulent  Conveyance,  1,  3;  Partner* 
SHIP,  3 ;  Practice,  6,  10, 11 ;  Quieting  Title,  8. 

TRUST  AND  TRUSTEE. 

See  Bankruptcy;  Decedents'  Estates,  3;  Hubrand  and  Wife,  2; 

Wills,  9. 

FroatduLKnJt  Conveyanct. — AgrtemmL--'SuU'ult  qf  Frauds, — SUiiute  of  Ltmita- 
ti4jns. — Demand,--- PresttmpUon. — Where  one  holds  lands  in  secret  trust 
for  another,  to  defraud  creditors,  and  by  subsequent  parol  agreement 
the  land  is  converted  into  money  to  be  used  by  the  trustee  in  paying 
the  creditors,  the  balance  to  be  put  at  interest  until  called  for  or  un- 
til the  grantor's  youngest  child  reaches  full  a^,  the  new  agreement 
pur]B[es  the  original  fraud,  is  valid  though  not  in  writing,  the  statute 
of  limitations  does  not  begin  to  run  until  demand  bv  the  caiui  que 
iruat  or  full  age  of  the  youngest  child,  and  the  lapse  of  twenty  yeare 
raises  no  presumption  of  payment  LanffadaU  ▼.  WoJlen,  57$ 

TURNPIKE. 

See  Negligence,  6,  7;  Watercourse,  1. 

VARIANCE. 

See  Judgment,  7 ;  Partition,  8 ;  Pleading,  4. 

VENDOR  AND  VENDEE. 

See  Deed,  5 ;  Evidence,  6 ;  Mortgage,  8,  9 ;  Vendor's  Lien. 

1.  Real  E8kUe,"Judgment  Lien.— Notice.— Value  of  ImprowmerUs.—The 
purchaser  of  real  esUte  is  affected  with  constructive  notice  of  any 
judgment  lien  thereon,  and  if,  without  actual  knowledge  of  such  lien» 
he  buys  the  real  estate  and  makes  valuable  improvements  thereon,  it 
is  his  misfortune,  and  not  the  fault  of  the  owner  of  the  judgment,  and 
he  is  not  entitled  to  be  repaid  the  value  of  such  improvements  be- 
fore the  lien  of  such  judgment  can  be  enforced.  JBiOsr  v.  Oott,  SO 

2.  Same.—EKeeuliorLSale  in  Fdrcels.—EnforremeiU  of  Lien  Againat  Ar- 
eeh.—RuU  in  Equity.—Sher^s  Dirfy.— Where  real  estate,  which  is  sub- 
ject  to  the  lien  of  a  judgment,  is  sold  and  conveyed  in  parcels  to  dif- 
ferent purchasers  at  different  times,  and  afterwards  an  execution  is 
sued  out  for  the  enforcement  of  such  judgment  lien,  it  is  the  duty  of 
the  proper  sheriff,  in  analogy  to  the  rule  in  equity  in  like  cases,  to 
offer  for  sale  the  several  parcels  of  such  real  estate,  in  the  inverse  or- 
der in  which  the  same  had  been  previously  sold  and  conveyed  ;  and 
where  this  has  been  done,  and  there  has  been  no  sale  for  the  want  of 
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bidden,  and  the  execution  remains  unsati^ified,  it  then  becomes  the 
duty  of  the  sheriff  to  offer  and  sell,  if  he  can,  the  parcel  of  such  real 
estate  first  sold  and  conveyed,  and  the  sale  thus  made  by  the  sheriff 
is  l^al  and  valid.  lb. 

3.  Titi€- Bond.— Breach.— FaUurt  of  !KWc— The  breach  of  a  condition  in  a 
title-bond  to*execute  a  warranty  deed  constitutes  a  cause  of  action, 
though  it  be  stipulated  in  the  bond  that  "  the  grantee  agrees  to  ac- 
cept the  property  with  the  understanding  that  he  is  to  get  possession 
of  the  tenant  in  possession."  Junk  v.  Barnard,  IS7 

4.  Same. — Damages. — In  such  case,  damages  to  tlie  extent  of  the  pur- 
chase-money paid,  with  interest  at  6  per  cent,  per  annum,  can  not  be 
deemed  excessive.  Ii>, 

h.  Deed. — GowmoUs. — Breach. — Ptactice. — Damages.  —New  TrUiL — In  an  ac- 
tion upon  a  covenant  in  a  deed  against  encumbrances,  no  (juestion 
arises  as  to  the  amount  of  the  recovery,  unless  a  new  trial  ih  asked 
either  upon  the  ground  that  tlie  damages  assessed  are  excessive,  or 
that  there  was  error  in  the  amount  of  the  recovery. 

Atorehouse  v.  Hettth,  509 

6.  Same. — Encumbrances. — Payment. — Recovery . — The  conveyance  of  land 
by  a  deed  with  general  covenants  entitles  the  vendee  to  recover  such 
sum  from  the  vendors  as  he  was  compelled  to  pay  in  extinguishment 
of  such  encumbrance,  unless  the  vendee  assumed  tlie  payment  of  such 
encumbrance  as  a  part  of  the  purchase-money.  lb. 

7.  Same. — Mortgage. — Foreclosure. — Sule."  Title. — Where  land  is  thus  con- 
veyed, and  the  same  and  other  land  are  encumbered  by  a  mortgage 
which  is  subsequently  foreclosed  and  the  title  conveyed  thereunder 
to  another,  the  vendee  in  such  convevance  is  entitled  to  recover  from 
the  vendors  such  reasonable  sum  as  he  has  been  compelled  to  pay  to 
extinguish  such  title  to  his  land.  lb. 

8.  Same — InstruBLicn.  —Extinguishment  of  Encumbrance. — An  instruction  to 
this  effect  is  not  faultv  because  it  fails  to  inform  the  ]ury  that  if  such 
title  is  not  extinguished  by  such  payment,  substantial  damages  can 
not  be  recovered.  If  such  fact  is  deemed  essential  and  not  proved, 
the  defendant  should  prepare  and  request  the  proper  instruction,   lb, 

5.  Same. — AgreemenL^  Evidence.  —  Res  Oestcc  —  Lien.  —  In  such  case,  an 
agreement  made  between  the  purchaser,  at  such  foreclosuie  sale,  and 
the  vendee,  in  relation  to  the  conveyance  of  such  land  by  the  former 
to  the  latter,  upon  payment  of  his  proportion  of  the  debt,  b  admissi- 
ble in  evidence  as  part  of  the  transaction  whereby  such  encuiabrance 
was  extinguished.  lb. 

10.  Same. — Emdenee  (^Assumption  cf  Encumbrance.— In  such  case,  evidence 
that  the  vendee  was  upon  the  land  before  its  pnrehase,  knew  for  what 
purposes  it  was  specially  adapted,  and  knew  it  was  of  much  greater 
value  than  the  contract  price,  is  not  admissible  to  show  that  he  as- 
sumed as  part  consideration  of  the  purchase  the  encumbrance  in  ques- 
tion, lb, 

11.  SamcStiOtements. — Heamy. — Statements  made  by  one  of  the  parties 
to  a  controversy,  in  the  al^tence  of  the  other,  as  to  the  terms  oi  their 
contract,  are  mere  hearsay  evidence,  and  are  not  admissible  as  against 
the  other  party.  lb, 

12.  Same. — Res  Oestac—Such  statements  made  by  the  defendant  at  the  time 
he  employed  an  attorney  to  remove  the  encumbrance  is  not  a  part  of 
the  res  gesUc,  and  is  therefore  not  admissible  to  rebut  such  inference  as 
grows  out  of  such  act.  lb, 

13.  Same — Ckmsideraiion  of  Conveyance.  —  A  memorandum  of  the  various 
amounts  that  composed  the  consideration  of  a  conveyance,  made  by 
one  party  in  the  presence  of  the  other  at  the  time  of  such  conveyance, 
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is  admissible  in  evidence  for  the  purpose  of  showing  what  was  the  real 
consideration  of  such  conveyance.  Jfr. 

14.  Same, — Potsetaim  of  21siia7i/.— The  fact  that  the  land  at  the  time  it  waft 
conveyed  was  in  the  possession  of  a  tenant,  and  such  fact  was  not  men- 
tioned in  the  deed,  was  not  admissible  in  evidence  for  the  purpose  of 
showing  that  the  vendee  probably  took.^he  land  subject  to  tne  encum- 
brance. /6. 
VENDOR'S  LIEN. 

1.  En/oreemeni  of. — Ckmiplaini.— Demurrer, — In  a  suit  to  enforce  a  vendor's 
lien  on  real  estate,  by  the  vendor  against  the  heirs  at  law  and  per- 
sonal representatives  of  the  deceased  vendee,  the  complaint  ia  sufficient 
to  withstand  a  demurrer  thereto,  for  the  alleged  want  of  facts,  if  it  be 
stated  therein  that  the  debt  sued  for  is  for  the  purchase-money,  in 
whole  or  in  part,  of  the  real  estate  described,  and  that  such  debt  re- 
mains due  and  unpaid.  Lord  v.  WUeoacj  4^1 

2.  Same,— Insolvency  of  Vendee,— Decree, — Ordinarily,  in  such  a  suit,  the 
complaint  is  sufficient  without  any  averment  of  the  vendee's  insol- 
vency, or  that  the  vendee  has  no  other  property,  subject  to  executioo, 
whereof  any  part  of  the  debt  can  be  made.  But  where  such  an  aver- 
ment is  not  found  in  his  complaint^  the  plaintiff  is  not  entitled  to  a. 
decree  for  the  sale  of  the  land  in  the  first  instance,  to  satisfy  his  debt, 
but  only  to  a  decree  that  if  no  other  property  of  the  defendant  can  be 
found  subject  to  sale  on  execution,  the  land  shall  be  sold  to  satisfy  his. 
debt  lb. 

3.  Same, — AdminisUrnior  of  Deeeatted  Vendee,— Proper  Parly, — Where,  after 
the  death  of  the  vendee,  suit  is  brought  to  enforce  a  vendor's  lien^ 
the  administrator  of  the  deceased  vendee  is  a  proper  party  defendant^ 
and  where  sucii  vendee,  at  the  time  of  his  death,  is  possessed  of  other 
property  subject  to  execution,  his  administrator  is  also  a  necessarr 
party  defendant.  /4. 

4.  Same. — Former  Adjvdioatinn. — Estoppel.  -  Heir  and  OredUor  — Adminirim' 
tat^e  i^i/io?i.— Where  the  vendor  of  real  estate  is  an  heir  at  law  of 
the  deceased  vendee,  and  ns  such  heir,  and  in  no  other  character,  is 
made  a  party  to  the  petition  of  such  decedent's  administrator  for  an 
order  to  sell  the  real  estate,  the  adjudication  upon  such  petition  will 
not  estop  the  vendor,  as  a  creditor  of  the  decedent,  from  maintaining 
a  suit  for  the  enforcement  of  his  vendor's  lien  on  the  real  estate,  for 
the  general  rule  is,  that  judgments  conclude  the  parties  only  in  the 
character  in  which  they  sue  or  are  sued.  /6. 

5.  Saame. —  Waiver.  —  .4  coeptanee  nf  Noiex  of  Third  Persowt. — Agreement  ef  Par- 
ties,— Ordinarily,  the  acceptance  by  the  vendor  of  real  estate  of  the 
notes  of  a  third  party  for  the  amount  of  the  unpaid  purchase- 
money  is  a  waiver  of  his  equitable  lien  on  the  land  as  a  secnrity  for 
the  payment  of  such  purchase -money ;  but  it  is  competent  for  the  par- 
ties to  agree  that,  by  his  acceptance  of  such  notes,  the  vendttr  does  not 
waive  his  equitable  lien  on  the  land,  and  that  the  land  is  and  shall 
continue  to  be  good  to  the  vendor,  as  a  security  for  the  payment  of 
the  purchase-money.  J6. 

VENIRE  DE  NOVO. 

See  Verdict,  2. 

VERDICT. 

See  City,  10;  Interroqatories  to  Jcry  ;  Negligence,  2;  Practice,  7. 

1.  Special  Verdict, — If  a  special  verdict  do  not  find  facts  sufficient  to  estab- 
lish the  issue  in  favor  of  the  party  having  the  burden,  judgment  goes 
against  him.  IHtHpo  v.  Morgan,  i€9 
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%  Venire  de  tunxK — Ansteen  to  Interrogatories. — Where  the  general  verdict  is 
in  proper  form,  a  failure  of  the  jary  to  answer  interrogatories  does  not 
authorise  a  venire  de  novo.  Bedfordy  etCy  R.  B.  Co.y,  RainboU,  651 

WAIVER. 

See  City,  7,  Parties;  Practice,  4,  7;  Vendor's  Liek,  5. 

WAREHOUSEMAN. 

See  Bailment. 

WATERCOURSE. 

1.  Leoeea. — Injunction.— Eaaement.'-One  may,  by  levees  on  his  own  land, 
protect  it  from  overflow  by  floods,  not,  however,  obstructing  the  chan- 
nel  of  any  stream ;  and  for  this  purpose  he  may  make  his  levee  over 
the  way  of  a  turnpike  company  having  an  easement  upon  his  land,  not 
injuring  the  use  of  the  way,  and  though  his  levee  cause  a  greater  over- 
flow of  water  upon  the  land  of  others,  and  upon  the  turnpike  else-  * 
where,  his  levee  will  be  protected  by  injunction. 

ShelbyvilUy  etc,,  T.  P.  Co.  v.  Green^  SOS 

2.  Injunction. — EdoppeL — Where  the  owner  of  a  water  power  stands  by, 
and,  not  objecting,  permits  a  city,  without  first  assessing  and  paying 
his  damages,  to  erect  works  for  a  water  supply  by  drawing  water 
from  the  stream  and  thus  diminishing  his  power,  he  creates  an  equita- 
ble estoppel,  so  that  he  will  not  be  protected  by  injunction,  but  will  be 
left  to  assert  his  rights  at  law.  Loyawq)ort  v.  Ukly  631 

3.  Same. — Pleading, — Where,  in  such  case,  the  general  scope  and  prayer  of 
the  complaint  shows  that  it  was  intended  to  obtain  relief  chiefly  by 
injunction,  it  will,  if  not  suflicient  for  that  purpose,  be  held  bad  on 
demurrer,  without  considering  whether  it  might  be  sufficient  to  war- 
rant other  relief.  76. 

WEIGHT  OF  EVIDENCE. 

8ee  Fraudulent  Conveyance,  8 ;  Jury  ;  Mechanic's  Lien  ;  Supreme 

Court,  1,  3, 11, 13,  15. 

WIDOW. 

See  Wills,  9. 

WILLS. 

See  Deed,  4;  Quieting  Title,  9. 

1.  (hnatrutHon. — RuU  in  SheUafn  Qtee. — A  devise  of  the  rents  and  profits 
of  lands  to  M.  until  his  youngest  child  shall  become  of  age,  "upon 
the  happening  of  which  ev?nt  the  fee  simple  of  said  lands  shall  then 
vest  absolutely  in  said  M.  and  his  heirs,  and  ma^  by  him  or  them  be 
disposed  of  as  he  or  they  may  judge  best  for  his  or  their  interest," 
vests  in  M.  an  estate  in  fee  simple  when  his  youngest  child  reaches  full 
age,  there  beine  nothing  in  the  context  or  situation  of  the  parties  plainly 
indicating  a  different  intention.  Shimer  v.  Mann,  190 

2.  Same. — Changing  Words.— It  is  only  in  the  clearest  cases  that  courts  will 

undertake  to  substitute  or  change  the  words  of  a  will.  lb. 

3.  Same.— Effect  o/"  term  "ir«ni."— When  the  term  "  heirs  "  clearly  appears 
to  be  used  as  descriptive  of  a  class  who  are  to  take  as  devisees,  the  fee 
will  not  vest  in  the  first  taker,  but  where  the  word  is  connected  with 
the  name  of  the  first  taker,  it  carries  the  fee,  unless  it  clearly  appears 
that  it  was  not  used  in  its  ordinary  legal  signification.  lb. 

4.  Construction. — Intention  of  Testator. — The  cardinal  rule  in  the  construc- 
tion of  wills  is  to  ascertain  and  give  effect  to  the  intention  of  the  tes- 
tator, but,  when  purely  technical  terms  are  used,  the  technical  mean- 
ing must  be  assigned  them,  unless  the  context  clearly  shows  that  the 
testator  employed  them  in  a  diflferent  sense.    Ridgeway  v.  Lanphear,  SSI 
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6.  Same. — BuU  in  Shelley's  Ocue. — The  rule  in  Shelley's  case  is  a  law  of 
property  in  this  State,  but  it  will  not  be  allowed  to  override  the 
manifest  and  clearly  expressed  intention  of  a  testator;  mere  negative 
restraining  words,  howeyer,  will  not  defeat  its  operation.  lb. 

6.  Same. — Right  of  l^eetator  to  Assign  Meaning  to  Words. — A  testator  has  a 
right  to  assign  a  meaning  to  the  words  employed  by  him,  and  when 
that  meaning  is  fully  and  clearly  apparent,  it  will  control  and  will 
take  from  the  words  their  usual  technical  signification.  lb. 

7.  Same.— Words  "Heirs'*  and  *•  aiWren. "-The  word  "heire"maybe 
construed  to  mean  children,  when  it  clearly  appears  that  the  testa- 
tor intended  it  to  have  that  meaning.  lb. 

8.  Same.— A  devise  of  real  estate  bv  a  testator  to  his  son  "during  his 
natural  life,  and  at  his  death  to  his  children,  if  he  have  any,  and  if 
he  have  no  children,  or  if  there  be  no  heira  of  his  body^  then  the  real 
estate  to  his  other  heirs  of  his  own  blood  equally,  and  if  he  die  leav- 
ing a  wife,  his  said  wife  to  have  a  life-estate  in  said  real  property, 
said  estate  to  terminate  at  her  death,"  vests  in  the  son,  nnmarried  and 
childless  at  the  testator's  death,  only  a  life^estate.  Ik, 

9.  BarsonalBroperly.-'OonBtruction. — IVeoatory  Words. -'T}rud  and  IVutiee. — 
A  bequest  of  personal  property  to  the  testator's  wife,  with  power  to 
use  and  control  it  as  long  as  she  may  live,  and  at  her  death  to  dispoae 
of  it  by  will  or  otherwise, "  if  she  be  then  my  widow,"  with  precatory 
words  of  recommendation,  suggestion  or  desire  as  to  sales,  investment 
of  proceeds  and  use  of  income  therefrom  in  the  care  and  education 
of  children,  and  in  advancing  portions  to  them,  as  their  habits  and 
conduct  may,  in  her  judgment,  be  deemed  proper,  is  a  bequest  to  her  of 
the  propertv  absolutely,  subject  to  no  trust  wnatever. 

Vom  Oorder  v.  Smithy  404 

10.  Revoeation, — Destruction.— Insanity. ^The  destruction  of  a  will  bv  the 
maker  during  a  temporary  fit  of  insanity  is  not  an  act  done  witn  his 
consent,  and  does  not  revoke  it,  nor,  under  the  statute,  R.  S.  1881,  sec- 
tion 2G09,  prevent  its  proof  and  establishment  as  one  destroyed. 

Forbing  v.  lFe6sr,  6S8 

11.  Same. — I\vbating  Will.  —Evulenoe. — Oopy.—ln  proceedings  to  prove  and 
establish  a  will  destroyed,  proof  that  the  testator  cauMd  it  to  be  re- 
corded in  the  recorder's  office,  and  that  the  record  there  found  is  a  cor- 
rect copy  of  the  original,  with  evidence  given  by  the  attesting  wit- 
nesses tnat  the  original  was  duly  executed,  is  sufficient  to  show  that  the 
copy  as  recorded  is  a  true  copy,  and  it  b  then  admissible  in  evi- 
dence, lb* 

WITNESS. 

See  Criminal  Law,  12, 13 ;  Deed,  5;  Evidence,  6 ;  Hubbakd  and  Wife, 

5 ;  Practice,  21  to  23 ;  Railroad,  2 ;  Supreme  Court,  1  to  3. 

1.  Oontradietion  cf  Witness.— ImpeaehmienL — A  party  is  not  authorked  to 
introduce  evidence  to  sustain  the  moral  character  of  his  witness,  whose 
testimon;^  has  been  contradicted  merely,  where  no  attempt  has  been 
made  to  impeach  the  moral  character  or  reputation  of  sucn  witness. 

FUggmld  Y.  Geff,  S8 

2.  Oontradietory  Staiemaits. — Evidence  of,  for  Impeaekment  only, — ^The  contra- 
dictory statements  of  a  witness,  introduced  to  impeach  him,  can  only 
be  considered  for  such  purpose,  and  can  not  be  regarded  as  substantial 
proof  of  the  facts  in  dispute  between  the  parties.     Allen  v.  Davis^XlS 

3.  Evidenee. — Practice. — The  refusal  to  permit  a  party  to  put  a  question 
to  his  own  witness  is  not  available  error,  where  the  court  has  not  been 
informed  of  the  evidence  expected  to  be  elicited  by  the  answer. 

Skarpe  v.  Qraydon,  232 
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4.  OroBs-ExaminaUon. — Pradiec—On  cross-examination  a  witness  may  be 
required  to  state  particulars  and  details  relative  to  material  matters 
which  he  has  stateil  generally,  in  chief,  and  it  is  error  to  refuse  this 
right;  and  it  is  not  necessary  to  inform  the  court  of  the  facts  expected 
to  be  developed  by  any  such  question.  Hyland  v.  MUnery  SOS 

6.  Samt, — On  cross-examination,  acts  of  the  witness,  relevant  to  the  sub- 
ject-matter of  the  action  and  inconsistent  with  his  testimony  may  be 
shown,  as  affecting  his  credibility.  lb, 

6.  Evidence. — I^metiee. — A  question  to  a  witness,  so  indefinite  that  the  an 
swer  to  it  may,  or  may  not,  disclose  matter  not  pertinent  to  the  issiieif!, 
may  be  allowed,  or  not,  in  the  discretion  of  the  court. 

Metsler  v.  Metzlery  S84 

7.  Impeaehmmt. — The  impeachment  of  the  character  of  a  witness  is  only 
one  of  the  modes  of  testing  his  credibility,  and  the  court  or  jury  may 
believe  such  witness  notwithstanding  his  impeachment. 

OverUm  v.  Bogen,  595 

8.  Same, — Oron-Exammation  qf  WiinetB. — Dinereiion  <^  Court. — Ahute  nf, — 
SwpremA  OowrU — How  far  the  cross-examination  of  an  adverse  witness 
may  be  extended,  in  any  case,  is  a  question  largely  in  the  discretion 
of  the  trial  court ;  and,  unless  the  record  shows  an  absolute  abuse  of 
such  discretion,  its  exercise  will  not  be  reviewed  by  the  Supreme 
Court.  Witchxidier  v.  55tate,  t90 

9.  Saiaye, — Impeachment  of  J^Unets. — General  Moral  Character. — OrosB-Ex- 
amination. — Under  section  1803,  B.  S.  1881,  in  the  impeachment  of  a 
witness,  the  subject-matter  of  the  in<}uiry,  whether  upon  the  exami- 
nation in  chief  or  the  cross-examination,  is  his  f^eneral  moral  char- 
acter; and  where  an  impeaching  witness  has  testified  in  chief  that,  as 
to  one  of  the  elements  of  moral  character,  the  reputation  of  the  party 
sought  to  be  impeached  is  good,  it  is  within  the  discretion  of  the  trial 
court  to  allow  such  witness  to  be  cross-examined  in  regard  to  the 
party's  reputation  as  to  any  other  or  all  of  the  essential  and  con- 
stituent elements  of  good  moral  character.  lb. 

WORDS  AND  PHRASES. 

See  Wills,  3  to  8. 

WRITTEN  INSTRUMENT. 

SeeCiTTy2;  Eyii>ENGE,5;  PRAcncE,14,23;  Sale;  Statute  of  Frauds; 

VSNDOB  AND  VeNOEE,  8. 


END  OP  VOL.  99. 
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